2

Ehmimidll STuding i pelimaTiounsn and companafing Law

Enforcing Obligations Erga Omnes
in International Law

m o

g

vhpaeee B T

i 'H: 1_'!'_.- il ] "l-l' .h-g. TJ-P'

www.cambridge.org/978052 1856676


http://www.cambridge.org/9780521856676

This page intentionally left blank



Enforcing Obligations Erga Omnes
in International Law

The concept of obligations erga omnes - obligations owed to the
international community as a whole - has fascinated international
lawyers for decades, yet its precise implications remain unclear.
This book assesses how this concept affects the enforcement of
international law. It shows that all States are entitled to invoke
obligations erga omnes in proceedings before the International
Court of Justice, and to take countermeasures in response to
serious erga omnes breaches. In addition, it suggests ways of
identifying obligations that qualify as erga omnes. In order to
sustain these results, the book conducts a thorough examination
of international practice and jurisprudence as well as the recent
work of the UN International Law Commission in the field of
State responsibility. By so doing, it demonstrates that the erga
omnes concept is now solidly grounded in modern international
law, and clarifies one of the central aspects of the international
regime of law enforcement.

CHRrISTIAN J. TaMms is a Lecturer at the Walther Schiicking
Institute for International Law at the University of Kiel, Germany.
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Foreword

The subject of obligations erga omnes - obligations to the international
community as a whole - their character and possible consequences has
been with us ever since the stray dictum of the International Court in
the Barcelona Traction case in 1970. The shares in that Canadian company
may have become worthless, but huge resources have been put into
explaining and accounting for this particular product of the company’s
failure. And as so much has been said, so opinions have differed. The
phrase was used incidentally only to mark out the terrain of diplomatic
protection as an inherently bilateral sphere of interstate relations. It
was a pretext for an apology for the Court’s earlier decision in Second
South West Africa - a disaster from a public relations point of view for the
Court and a turning point in its relations with the Third World - in short
it was law as politics. It showed the Court confronting a new structure of
international law, where what matters are not bilateral but multilateral
relations and multilateral norms - self-determination, non-discrimination,
the prohibition of aggression, fundamental human rights. It showed the
Court evading the challenge presented by the concept of peremptory
norms of general international law, adopted over the dissent of France
at the Vienna Conference in 1969. Where the States (or most of them)
would boldly go with a fundamental assertion of core substantive values -
or at least of the possibility of such values - the Court would timorously
follow, reducing those values to a procedural concept of standing to
sue. And so on.

The conceptual split which the two Latin phrases - jus cogens and erga
omnes - caused in the academy has still not been fully traced. Could they
not be different aspects of the same underlying concept - fundamental
values of juridical interest to all and therefore not waivable without
general assent? The International Law Commission in its Articles on

xiii



Xiv FOREWORD

Responsibility of States for Internationally Wrongful Acts used both
terms (in Articles 40 and 48) without implying that there is any radical
distinction between them. It also used the notion of a group of States
(Article 48(1)(a)), immediately contrasted with the international com-
munity as a whole - not, be it noted, the international community of
States. Historically we have had a world in which there were hundreds
of States and State-like entities - countless hundreds in 1648 - and a
world in which there were around 60, at the numerical low point of
1945. Currently in the oscillation of numbers of States we seem to be
stuck just short of 200 - but such numbers are evidently arbitrary.
Perhaps all the States there are now are simply a ‘group of States’, the
group of entities that happen to be States at this time, a contingency
not a category.

There is much here that needs careful, painstaking and dispassionate
analysis, avoiding dogma and the a priori. Christian Tams provides all
this. Of course his is not the only work in the field but it may be judged
by some distance the best, and not merely because it has the temporary
advantage of being the most recent. It is well researched, historically
informed, well-written and balanced in its judgements. It does not over-
sell the subject but deals with it lucidly and thoroughly, convincing the
reader where more strident works on the subject might not. It is a
significant contribution, which I believe will help mark out Christian
Tams as one of the very best international lawyers of the coming
generation.

James Crawford
Lauterpacht Research Centre for International Law
16 July 2004



Preface

The concept of obligations erga omnes has fascinated international
lawyers for some time. It has raised high hopes about the protection
of fundamental interests shared by the international community as a
whole, yet its precise implications remain, at best, uncertain. My own
interest in the concept goes back to a seminar, held at the Christian-
Albrechts University of Kiel (Germany) in early 1998, which clearly
exposed both aspects - high hopes and lack of certainty. Internships
at the United Nations International Law Commission, during the final
stages of its work on State responsibility (1999-2001), made me realise
that obligations erga omnes not only present an intellectual challenge,
but are eminently relevant to States.

This book assesses to what extent the fascinating, yet elusive, concept
of obligations erga omnes has had an impact on the rules of modern
international law. It is based on research undertaken at the Universities
of Cambridge and Kiel. It was submitted as a PhD thesis to the University
of Cambridge in late 2003, and was subsequently awarded the Yorke
Prize 2005. My research in Cambridge was supervised by Professor James
Crawford, to whom I am much indebted. As the International Law
Commission’s Special Rapporteur on the topic of State responsibility,
he was in a unique position to provide expert guidance. His comments
and advice proved most helpful. At the same time, I have greatly appre-
ciated his tolerance of criticism of the Commission’s work.

In addition, a great number of people have helped me develop my
thoughts on the topic. They include Judge Bruno Simma (The Hague);
Professors Jost Delbriick (Kiel), Rainer Hofmann (Frankfurt), and Colin
Wabrick (Durham); Chester Brown and Ben Olbourne (both at London);
Martin Mennecke (Copenhague); Dr. Andreas Paulus (Munich); as well as
Dr. Guigelmo Verdirame, Dr. Matthew Conaglen, and Dr. Roger O’Keefe
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(all at Cambridge). Between 2000 and 2003, while I was a member of
Gonville & Caius College, Cambridge, my research was generously sup-
ported by the College’s W. M. Tapp Fund. I am grateful to the Trustees of
the Fund, in particular to Dr. Pippa Rogerson, as well as to the following
bodies: the Whewell Fund; the Cambridge European Trust;
Studienstiftung des deutschen Volkes; Evangelisches Studienwerk
Villigst; Deutscher Akademischer Austauschdienst. Thanks are also
due to Cambridge University Press, in particular to Finola O’Sullivan,
Annie Lovett, and Jan Miles-Kingston, for all their help in turning this
manuscript into book form.

Finally, my deepest thanks are owed to my parents, Christa and
Dr Gerhard Tams, and to Ina Wiesner, for all their support and encourage-
ment. This work is dedicated to them.
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Introduction

1.

On 5 February 1970, after international legal proceedings spanning
twelve years, and more than two decades after the dispute had arisen,
the President of the International Court of Justice, Judge Bustamante y
Rivero, read out the Court’s judgment in the Case Concerning the Barcelona
Traction, Light and Power Co., Ltd." In that judgment, the Court held that,
under international law, the nationality of corporations depended on
national incorporation rules and that the violation of shareholders’
rights did not normally constitute a separate breach of international
law. The Barcelona Traction, Light and Power Co., having been incor-
porated under Canadian law, therefore was to be treated as Canadian,
although 88 per cent of its shares were held by Belgian shareholders,
and Belgium could not espouse claims of diplomatic protection. Highly
controversial at its time, this holding remains the crucial judicial pro-
nouncement on the nationality of corporations to date.”

1 1CJ Reports 1970, 3.

The company was declared bankrupt in 1948 by a Catalan district judge, and even-
tually was taken over by a Spanish finance magnate. After diplomatic representations by
various countries, Belgium, in 1958, instituted proceedings against Spain before the ICJ.
These were discontinued in 1961 to allow for direct negotiations between the company
and its new Spanish owners, but re-entered on the Court’s list in 1962 after the nego-
tiations had failed (ICJ Reports 1961, 9). At the beginning of the second phase of the
proceedings, Spain raised four preliminary objections against the admissibility of
Belgium’s claims, of which the Court dismissed two and joined the other two to the
merits (IC] Reports 1964, 6). When it actually declared the case inadmissible, in 1970, the
written pleadings exceeded 60,000 pages in length, see Sette-Camara (1994), 1071;
Ragazzi (1997), 10 (his note 44).

See Judge Oda’s separate opinion in the ELSI case, IC] Reports 1989, 83-87; and further
Brownlie (2003), 466-471; Akehurst/Malanczuk (1997), 266-267; Verdross/Simma (1984),
880-881.

N
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A quick glance at the textbooks, however, reveals that Barcelona Traction
is more than a controversial decision on the question of diplomatic
protection of corporations. Two paragraphs of the judgment have taken
on a life of their own and have inspired much discussion among States,
courts, commissions, and commentators. Although they did not affect
the rules of nationality, nor indeed any other central aspect of the case
before the Court, these two paragraphs are among the most famous
judicial pronouncements in the ICJ’s history. Since they provide the
starting-point of the present study, they merit to be quoted in full.

33. When a State admits into its territory foreign investments or foreign
nationals, whether national or juristic persons, it is bound to extend to them
the protection of the law and assumes obligations concerning the treatment
afforded to them. These obligations, however, are neither absolute nor unqua-
lified. In particular, an essential distinction should be drawn between the
obligations of a State towards the international community as a whole, and
those arising vis-a-vis another State in the field of diplomatic protection. By their
very nature, the former are the concern of all States. In view of the importance
of the rights involved, all States can be held to have a legal interest in their
protection; they are obligations erga omnes.

34. Such obligations derive, for example, in contemporary international law,
from the outlawing of acts of aggression, and of genocide, as also from the
principles and rules concerning the basic rights of the human person, including
protection from slavery and racial discrimination. Some of the corresponding
rights of protection have entered into the body of general international law
(Reservations to the Convention on the Prevention and Punishment of the Crime of Genocide,
Advisory Opinion, 1.C.J. Reports 1951, p.23); others are conferred by international
instruments of a universal or quasi-universal character.’

In the three-and-a-half decades that have passed since 5 February
1970, this passage (which will be referred to as the Barcelona Traction
dictum) has puzzled courts and commentators, including, at times, the
ICJ itself. On its basis, international lawyers have begun to discuss the
concept of obligations erga omnes, or obligations owed to the interna-
tional community as a whole.” The importance of this category of
obligations, at least from a conceptual point of view, is widely acknowl-
edged today. It is brought out with particular clarity in the International

For early and continuing discussions of the Court’s approach see Seidl-Hohenveldern
(1971), 255; Higgins (1971), 327; Mann (1973a), 259; van Dijk (1980), 414-416; Wallace
(1992), 356; Henkin (1995), 89; Seidl-Hohenveldern (1996), 115.

3 ICJ Reports 1970, 32 (paras. 33-34).

4 Although not identical in meaning, both expressions are generally treated as synonyms.
The present study employs the former expression, as it is the more common. For a
different approach see e.g. article 48 (1)(b) ASR and para. 9 of the ILC’s commentary.
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Law Commission’s Articles on State Responsibility, adopted in 2001,
which recognise its impact on the rules governing the invocation of
responsibility,” and expressly cite para. 33 of the Barcelona Traction
judgment as evidence of a modern approach, pursuant to which State
responsibility can no longer be reduced to bilateral relations between
pairs of States.® Many commentators are prepared to go beyond that. To
them, the emergence of obligations erga omnes marks no less than a
paradigm shift in international law. Delbriick sees it as part of ‘the
ongoing process of the constitutionalization of international law’;” to
many others, obligations erga omnes (together with the related concept
of peremptory norms) reflect ‘a common core of norms essential for the
protection of communal values and interests’, which transcend the
bilateralism and parochial State concerns dominating traditional inter-
national law.” The Latin phrase ‘erga omnes’ thus has become one of the
rallying cries of those sharing a belief in the emergence of a value-based
international public order based on law. Indeed, such is the degree of
fascination that even sceptical commentators like Prosper Weil (whose
earlier work is widely regarded as a highly influential critique) acknowl-
edge that the concept is one of the ‘piéces maitresses de I’arsenal con-
ceptuel du droit international d’aujord’hui.””

As often, the reality is neither so clear nor so bright. One problem is
readily admitted by commentators: whatever the relevance of obliga-
tions erga omnes as a legal concept, its full potential remains to be
realised in practice. The international community’s failure effectively
to react against humanitarian catastrophes, for example in Pol
Pot’s Cambodia or during the 1994 Rwandan genocide, makes solemn
proclamations of a core of fundamental values ring hollow.'® Bruno

® See article 48 (1)(b) ASR and paras. 2, 8-10 of the ILC’s commentary to that provision. See
further para. 2 of the introductory commentary to Part Three, Chapter [, and para. 2-3
and 7 of the introductory commentary to Part Two, Chapter III.

¢ See commentary to article 1 ASR, para. 4. 7 Delbriick (1999a), 35.

8 See ILA Study Group (2000), para. 105. For similar statements or approaches see e.g.
Ragazzi (1997) (stressing the moral foundations of the erga omnes concept and its
relevance for the quest ‘for peace and justice among States through the promotion of
their common good’ (218)); Tomuschat (1995), 15; Fassbender (1998), 75-85 and
126-128; Fassbender (2003), 5-7; Karl (2002), 277.

2 Weil (1992), 286 and 287 respectively. Weil’s criticism seems to have become mollified
over time: contrast Weil (1983), 430-433, and Weil (1992), 284-291.

10 See e.g. Kooijmans (1990), 92-93, and further Hannum (1989), 82, for a critical comment
on the reluctance of States to institute ICJ] proceedings against Cambodia, which had,
inter alia, accepted the Court’s compulsory jurisdiction under article 36, para. 2 of the
ICJ Statute.
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Simma’s much-quoted observation encapsulates this feeling of disap-
pointment: ‘Viewed realistically, the world of obligations erga omnes is
still the world of the “ought” rather than of the “is™."’

This comment, however, only identifies part of the problem. It is
difficult to disagree with the factual assessment - as will be shown in
subsequent chapters, obligations erga omnes often have yet to enter ‘the
world of the “is”’. On the other hand, the observation seems to suggest
that, as a matter of law, the erga omnes concept was fully developed, and
that all that remained to be done was to implement it in practice. If this
assessment were correct, further legal analysis would be unnecessary,
and should be substituted by political pledges and action. Of course,
however, it is not correct.'” Difficulties with the erga omnes concept
cannot be reduced to problems of implementation, or differences
between is and ought, Sein and Sollen. Despite the wealth of analysis and
the host of solemnly-worded statements, commentators continue to
disagree about even the most fundamental issues. Having reviewed
the ICJ’s jurisprudence, Thirlway doubts whether the Barcelona Traction
dictum is ‘little more than an empty gesture’.'” On the basis of a rather
summary reference to international practice, Rubin arrives at the same
result.'* More specifically, there is no agreement about the scope of
the erga omnes concept, and the legal consequences flowing from that
status remain unclear. A brief glance at the jurisprudence of the IC] and
the many academic works addressing obligations erga omnes shows that
the concept has become a sort of legal panacea; it is said to affect the
legal regime of law enforcement, but also the pacta tertiis principle, the
question of persistent objection, the territorial and temporal applica-
tion of obligations, etc.'” Thirty-five years after the Barcelona Traction
judgment (and quite apart from problems of implementation), there is
thus very often no agreed ought and basic aspects of the legal regime of
obligations erga omnes remain ‘very mysterious indeed’.'® Given these
controversies, it may be no coincidence that its implemetation has
proven tortuous.

1 Simma (1993a), 125. See also Zemanek (2000a), 10 (‘The Tortuous Implementation of
the Idea in Practice’).

2 Simma’s own work, which discusses many aspects of the legal regime of obligations
erga omnes and is frequently referred to in subsequent chapters, testifies to this.

3 Thirlway (1989), 100. ** Rubin (1993),172. *° For references see below, Chapter 3.

16 Brownlie (1988a), 71.
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2.

The present study attempts to demystify aspects of the ‘very myster-
ious’'” concept and thereby to facilitate its implementation. Apart from
suggesting ways of identifying obligations erga omnes, it assesses
whether all States, acting individually, are entitled to respond to
breaches of such obligations by (i) instituting contentious proceedings
before the International Court of Justice and (ii) resorting to counter-
measures against the State responsible for the breach. The subsequent
chapters will show that these questions are highly controversial, and
involve a host of intricate issues, such as the interrelation between
different sources of international law and the role of individual States
in the process of safeguarding general interests of the international
community. Nevertheless, they represent only some of the issues raised
by the erga omnes concept. The decision to focus on identification, IC]
proceedings and countermeasures (and to ignore other questions) is to
some extent due to space constraints. But it is also based on a number of
assumptions about the function of the erga omnes concept, its influence
on the rules governing responses against wrongful acts, and the role of
States in the process of securing compliance with international law.
Before proceeding with the actual analysis, these assumptions and
caveats may be briefly explored, as they help situate countermeasures
and ICJ claims within the broader framework, and delimit the scope of
the present study. Four points seem particularly relevant.

The first relates to the function of the erga omnes concept. The present
study focuses on the enforcement of international law, i.e. on attempts to
induce a State to cease its wrongful conduct and to remedy its conse-
quences.'® The underlying assumption is that obligations erga omnes

17 Brownlie (1988a), 71.

8 For similar definitions see Schachter (1991), 227; Shihata (1996-1997), 37;
Dahm/Delbriick/Wolfrum (1989), 90-91; Weschke (2001), 2; Ferencz (1983), xv. It must
be admitted that there is no agreement about how to interpret the notion of ‘enforce-
ment’ in international law. Literature in well-developed fields of international law
(such as international environmental law, international humanitarian law, or disar-
mament law) often includes positive, incentive-based measures, preventive measures,
or, more generally, all other means aimed at safeguarding compliance with legal
systems; see e.g. Bothe (2000), 23; Bothe (1996), 13; Beyerlin (2000), 231-240; Kessler
(2001), 48-50; Ladenburger (1996).

Others have adopted a narrower approach than the one pursued here, e.g. by
restricting enforcement to measures requiring justification (see Morrison (1995), 43), or
by solely focusing on judicial means of enforcement (such as, for example, Jennings
(1987), 3). Article 53 UNC, addressing the role of regional arrangements in the
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first and foremost affect this area of the law.'” This assumption is widely
shared, and finds support in the above-quoted Barcelona Traction dictum,
especially the Court’s recognition of the ‘legal interest’ of all States in
seeing obligations erga omnes observed. However, it has already been
mentioned that the erga omnes concept is said to influence a wide variety
of other legal issues, often entirely unrelated to questions of law enfor-
cement. These other erga omnes effects are not usually acknowledged in
the legal literature, which is one of the factors mystifying the concept.
The present study discusses, and puts forward a distinction between,
different types of erga omnes effects to avoid these complications.’
Beyond that, however, it remains focused on erga omnes effects in the
field of law enforcement.

Secondly, by analysing countermeasures and ICJ proceedings, the pre-
sent study focuses on what will be called measures of decentralised enforce-
ment by States. In contrast, it does not address other forms of law
enforcement, notably (i) means of direct recourse, by individuals, groups
of individuals, or legal persons against infringements of their rights, or
(ii) the institutional enforcement of obligations within the framework of
international organisations. While the former distinction is relatively
unproblematic, the line between institutional and decentralised enforce-
ment may not always be easy to draw, as it requires an analysis of the
often complex interplay between international organisations and their
member States. For the purposes of the present study, institutional
enforcement will be defined as a measure authorised by the agreement
establishing an international organisation. In contrast, decentralised
enforcement comprises measures that cannot be evaluated in the light
of the institutional rules alone.?’ Following this approach, decentralised
enforcement thus covers measures taken by groups of States and may
even include measures agreed within the framework of an international
organisation, as long as these are directed against non-member States.””

The decision to focus on decentralised enforcement by States is based
on a simple assumption. It is assumed that State enforcement remains

enforcement of UN sanctions, is equally based on a narrower (treaty-specific) under-
standing; see Ress/Brohmer in: Simma (2002a), Article 53, MN 3-7. On ‘enforcement’ by
the Security Council see below, footnote 23.

19 Contrast notably Ragazzi (1997), who sees enforcement rights as mere ‘corollaries’
(p.xii) of the erga omnes concept.

20 See below, Chapter 3. 2! See the similar distinction drawn by Alland (1994), 26.

22 Following this use of terminology, there may thus well be collective decentralised
measures.
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an essential aspect of protecting general interests under international
law. This does not mean that enforcement by non-State actors was
irrelevant. Quite to the contrary, direct recourse and institutional
enforcement are increasingly relevant - few today would question the
importance of systems of judicial protection of individuals in fields such
as human rights or investment protection, or of institutional responses
under Chapter VII of the United Nations Charter.”> What is more, the
different forms of enforcement are interrelated: as will be shown below,
by conferring enforcement competence upon individuals or inter-
national organisations, States may have restricted their own enforce-
ment rights.”* Decentralised enforcement by States therefore is only
one (and not necessarily the most appropriate)”> way of securing com-
pliance with general interests of the international community. The
subsequent analysis, however, is based on the assumption that, at the
present stage of international law, it remains indispensable, as it is the
only form of enforcement that is independent of treaty-based
mechanisms.

Thirdly, the present study focuses on two specific measures of decen-
tralised law enforcement, namely countermeasures and IC] proceed-
ings. Again, this is not to suggest that these are the only forms of
conduct by which States could enforce international law. The above
definition of enforcement (comprising all attempts to induce another
State to cease its wrongful conduct and to remedy its consequences) is
sufficiently broad to cover a variety of responses, ranging from verbal
protests to the use of military force.”® The decision to focus on counter-
measures and ICJ proceedings is based on a third assumption: these two
forms of response are most likely to be affected by the erga omnes
concept. There are two aspects to this assumption:

2% On the relevance of direct recourse see e.g. Brown Weiss (2002), 798. As regards
Chapter VIIUNC, it must be conceded that Security Council action under articles 41 and
42 UNC are based on a wider understanding of the term ‘enforcement’. Unlike in the
present study, Security Council enforcement action does not presuppose a breach of the
law, but is based on political considerations about whether a specific situation amounts
to a threat to the peace, breach of the peace or an act of aggression. While the Council
will usually only respond if international law has been violated, it is conceivable that
situations brought about by lawful conduct should qualify as threats to, or breaches
of, the peace. For a comprehensive discussion of the functions of Security Council
enforcement action see Frowein/Krisch in Simma (2002a), introductory commentary to
Chapter VII, especially MN 17-24. See further Wolfrum in Simma (2002a), Article 1(1),
MN 17-19; Dinstein (2001), 250-251; Schachter (1991), 390.

2% See below, Chapter 7. %° See Tomuschat (1995), 15.

26 Contrast the narrower understanding noted above, footnote 18.
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The first aspect relates to the function of the erga omnes concept. As
stated above, the present study discusses how the concept affects the
regime of law enforcement. Without prejudicing the subsequent analysis,
it is understood that, if anything, it enhances the prospects of enforce-
ment, and that States can respond against erga omnes breaches in a way
not otherwise open to them. As a consequence, it would be rather beside
the point to discuss enforcement measures that are always available to
all States, irrespective of whether the breach, against which they are
directed, affects an obligation erga omnes. This notably applies to mea-
sures that are intrinsically lawful and do not require any justification.
Protests and verbal condemnations are one example; under modern
international law; they are part of the regular informal diplomatic
relations and can no longer be considered a (prima facie unlawful)
interference in the domestic affairs of another State.”” Unfriendly, but
lawful, responses against breaches (retorsions) are the second type of
response in point.”®* As will be shown below, the distinction between
countermeasures and retorsions is often difficult to draw in practice.
Both can be qualified as sanctions by which States seek to exercise
pressure on other States.”” Whether a specific response is prima facie
unlawful and requires justification, or still unfriendly but lawful, can
only be decided on a case-by-case basis, having regard to the applicable
legal rules and taking account of the development of the law.”” These
practical difficulties notwithstanding, the distinction is crucial as a
matter of law. By definition, responses can only qualify as retorsions if
they remain intrinsically lawful. If it passes that test, it does not require

%7 See Crawford, Fourth Report, para. 35; ILC, commentary to article 42 ASR, para. 2.
28 On retorsions see Partsch (2000b), 232; Tomuschat (1973), 184-185; Alland (1994), 25;
Elagab (1987), 4 and 29-30.

There is some disagreement over the precise definition of the notion of ‘retorsion’. In
the view of some authors, it denotes unfriendly (but lawful) responses against prior
wrongful acts, while others extend it to cover unfriendly responses against prior
unfriendly (but lawful) acts as well. Of these, the former, narrower, understanding
seems preferable, as it maintains a minimum of coherence in what is already a very
vague notion. For a discussion of the terminological issue see Dzida (1997), 49-50.

For a different understanding of the term ‘sanction’ (comprising only centralised
enforcement) see Abi-Saab (2001), 32; White/Abass (2003), 522. For a broader approach
(as used here) see draft article 30 of the ILC’s first reading text; Dupuy (1983), 505; and
cf. Crawford (2001a), 57 for a discussion.

For example, calls for compliance with human rights standards may have, at one time,
been considered an unlawful intervention in another State’s internal affairs, whereas
today they would be considered permissible. See further below, Introduction to
Chapter 6.

29
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to be justified, but can be taken by all States. Whether protests or
retorsions are lawful, therefore, does not depend on the specific (erga
omnes) character of the prior breach against which they are directed.

The second aspect concerns the areas of law in which the erga omnes
concept is being invoked. Even when leaving aside measures always
available to all States, enforcement can take various forms. Apart from
countermeasures and judicial proceedings, States can notably seek to
enforce general interests by forcible means or by exercising national
jurisdiction over a particular form of conduct or a particular group of
persons. Unlike retorsions and protests, these two forms of responses
are not always available, and States wishing to react against breaches
are required to justify their respective conduct under the rules of juris-
diction and those governing the use of force. There have indeed been
suggestions in the literature that the erga omnes concept should provide
such justification. As regards jurisdiction, writers have drawn a parallel
between the erga omnes concept and the rules governing extra-territorial
jurisdiction.”’ Van Alebeek has even suggested a direct link between the
two, arguing that ‘the ... principle [of universal jurisdiction] should
now be seen as having its theoretical basis in the concept of erga omnes
obligations’.”*”

As regards forcible measures, there have equally been claims that
obligations erga omnes should be enforceable by way of humanitarian
intervention. In the view of Michael Reisman, ‘military interven-
tion ... [even qualified as| a primary means of enforcing some erga
omnes norms concerned with human rights.”*”

However, both statements are speculative and do not reflect the
present state of international law. As regards the former, it cannot of
course be excluded that the erga omnes concept should come to regulate
questions of jurisdiction. Cases such as the Fur Seals Arbitration or the
more recent Tuna II and Shrimps/Turtle disputes suggest that States
indeed may seek to safeguard general interests by claiming a right to
exercise extra-territorial jurisdiction.”* At present, however, there is
little indication that an alignment of the two concepts has taken or
will take place. Historically, the law of jurisdiction has evolved as a
distinct branch of international law and continues to be treated

31 Jgrgensen (2000), 222-223; Boed (2000), 299-302; Sands (2003), 184-191; Bianchi (1999),
271-274.

32 yan Alebeek (2000), 34. 33 Reisman (1993), 171.

34 See Moore (1898), Vol. I, 755; 33 ILM (1994), 839; WT/DS58/AB/R respectively; and
cf. Sands (2003), 184-191.
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separately from the rules governing claims made on the international
plane. In line with this development, the International Court, when
recognising the legal interest of all States in seeing obligations erga
omnes observed, discussed international claims, but did not make any
statement, even inferentially, about the exercise of national jurisdic-
tion.>> As regards State practice, States asserting a right to exercise
extra-territorial jurisdiction have not relied on the erga omnes concept,
nor have national courts applying principles of universal jurisdiction.*®
The link between jurisdiction and obligations erga omnes thus seems
more tenuous than van Alebeek’s statement suggests.”’

The same applies to measures involving the use of force. As will be
shown below,”? traditional instances of humanitarian intervention
do form part of the historical context in which obligations erga omnes
have to be seen. However, under modern international law, the leg-
ality of measures involving the use of force is first and foremost
governed by the UN Charter.”” Whether humanitarian intervention
is permissible under present-day international law therefore is
almost exclusively discussed with respect to article 2, para. 4 UNC,
which - following the two most prominent arguments advanced by
supporters - either does not prohibit the use of force for humanitar-
ian purposes,*’ or recognises a non-written exception based on cus-
tomary international law.*' In contrast, debates following the recent
military operations in Kosovo, Afghanistan and Iraq suggest that the
erga omnes concept is of limited (or no) relevance to the dispute. States

35 Higgins (1994), 57.
3¢ If anything, national courts seem to have taken the view that all States could exercise
universal jurisdiction over breaches of obligations arising from peremptory norms
(jus cogens). See below, section 4.2.2.b for a discussion.
Cf., however, below, section 4.1, for brief comment on article 218 LOSC, which
recognises a right of port States to exercise jurisdiction over certain discharge offences
in any part of the sea. Interestingly, this provision (unless other broad jurisdiction-
conferring clauses) is frequently cited in support of the erga omnes concept.
See below, section 2.2.2.d.
For comprehensive discussions of the concept of humanitarian intervention see e.g.
Gray (2000a), 26-42; Gray (2000b), 240; Chesterman (2001); Beyerlin (1995), 926; Lillich
(1967), 325; Lillich (1974), 229; Teson (1997); Brownlie (1974), 217; Brownlie (1963),
338-342; Akehurst (1984), 95; Verwey (1986), 57.
#0 See e.g. Goodrich/Hambro (1946), 68-69; D’Amato (1987), 57-73; Teson (1997), 150-157;
similarly the United Kingdom’s argument in the Corfu Channel case, IC] Pleadings,
Vol. III, 296.
41 See Lillich (1967), 325; Oppenheim/Lauterpacht, Vol. I (1955), 312-313 and 319-320;
Fonteyne (1973), 203; and, more recently, Teson (1997), 177-179.

37
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have hardly ever invoked it and commentators usually treat it
en passant.*”

In the light of these considerations, it would seem premature to assert
that the erga omnes concept should have a decisive influence on the rules
of jurisdiction or the legal regime governing the use of force. In con-
trast, the connection with IC] proceedings is apparent (the Barcelona
Traction dictum having been given in that context), while effects on
the rules of countermeasures (a generally available concept, counted,
together with inter-State proceedings, among the classical means of
inter-State dispute settlement) seem at least plausible and have been
discussed for a long time.

Fourthly, the present study focuses on whether States are entitled to
respond to erga omnes breaches by way of IC] proceedings and counter-
measures. It does not discuss whether there could be circumstances
under which their entitlement (if any) could turn into a duty to react.*”
Nor does it seek to assess whether States could join other States’ enforce-
ment action, e.g. by intervening in judicial proceedings under articles 62
and 63 of the IC] Statute.** Two other caveats are probably more impor-
tant. While focusing on the entitlement to take countermeasures or
institute IC] proceedings, the present study does not discuss whether
these enforcement measures may be used to secure specific forms of
reparation, such as restitution or compensation. This question involves
a range of complex issues, such as the relation between different
States, or claimant States and actual victims (individuals or groups of

*2 For example, there is no reference to obligations erga omnes in the detailed discussions
by Gray (2000a), 26-42; Chesterman (2001); or Teson (1997). Franck (2002), 135, and
Zygojannis (2003), 60, refer to obligations erga omnes in passing, while Empell suggests
that in future, erga omnes considerations should inform debates about humanitarian
intervention (378-383).

43 Cf. Sicilianos (1990), 174; Klein (1998a), 63; Wengler (1964), 920-928; and further
Thierry (2001), 219; Corten/Klein (1996).

The matter is often discussed with respect to States’ duties under common article 1 of
the Geneva Conventions, see e.g Kessler (2001), 102-120; Schindler (1995), 204-205;
Condorelli/Boisson de Chazournes (1984), 67. See also IC]’s advisory opinion in the
Israeli Wall case, available at www.icj-cij.org, paras. 157-159, in which the Court care-
fully distinguished between a duty to respond based on common article 1 of the Geneva
Conventions and rights of response based on the erga omnes concept.

See further Judge ad hoc Lauterpacht’s separate opinion in the Genocide case, ICJ
Reports 1993, 444-445 (para. 115) (assessing whether States have a duty to intervene in
order to prevent genocide); and 43 ICLQ (1994), 714 (editor’s note providing informa-
tion about Bosnia’s intention, soon abandoned, to institute IC] proceedings against the
United Kingdom alleging a breach of that duty.)

** See e.g. Palchetti (2002), 139.
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individuals) of erga omnes breaches, which international lawyers have
only begun to address, and on which there is very little concrete prac-
tice.*” Insofar as the present study discusses the existence of a right to
take countermeasures, or to institute IC] proceedings, this right there-
fore is understood as a right to react with a view to stopping on-going
breaches or to secure a declaration of their unlawfulness.*® Finally, this
also means that there can be no detailed discussion of the relation
between different claimants asserting a right to respond against erga
omnes breaches®” - a question that heavily depends on rules governing
reparation and the eventual distribution of the proceeds secured by way
of restitution or compensation.*®

3.

Of course, the erga omnes concept has been the subject of a number of
earlier studies, many of which focus on the decentralised enforcement
of obligations erga omnes. In view of the continuing interest in it, and the
remaining controversies, a reassessment nevertheless seems justified;
this in particular because more recent developments have helped
clarify some of the underlying issues. The IC] and its members have
pronounced on specific features of obligations erga omnes in the East
Timor, Genocide, Gabcikovo cases, as well as, most recently, the Israeli Wall
case.”® Perhaps more importantly, as has been stated already, the ILC’s
Articles on State Responsibility, completed in 2001, recognise the pivo-
tal role of the erga omnes concept. Part Three of the ILC’s text constitutes

%5 On the question see the various contributions in Tomuschat/Randelzhofer (1999); and
cf. further paras. 12-14 of the ILC’s commentary to article 48 ASR.

%6 See Brownlie (1998), 124-126; Gray (1987), 96-108, on the manifold functions that

declaratory relief may serve.

See, however, below, section 7.2.3.a, for brief comment on article 51 UNC.

On the issue see article 48, para. 2b ASR, requiring that claims ‘must be made in the

interest of the direct victims of the wrongful act’, while acknowledging that ‘this

aspect of article 48 (2) involves a measure or progressive development’ (commentary to

article 48 ASR, para. 12).

As regards the relation between States seeking to vindicate obligations erga omnes and
direct beneficiaries of such obligations see also Portugal’s arguments in the East Timor
case, ICJ Pleadings, Réplique, para. 9.49 and Memorial, paras. 9.12-9.13 (arguing that
compensation should be paid into a fund used to support the direct beneficiaries). For
scholarly discussion see von Schorlemmer (2003), 265-271, 283-287.

*9 See ICJ] Reports 1995, 90 (East Timor); 1996, 595 (Genocide); 1997, 7 (Gabcikovo), and
43 ILM (2004), 1009 (Israeli Wall) respectively. The text of the Israeli Wall opinion is
also available at www.icj-cij.org.
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the most comprehensive attempt to date to spell out the legal conse-
quences flowing from erga omnes breaches and to define the position of
States affected by such breaches. The present study will take into
account these more recent developments, which so far have hardly
been discussed in detail.””

It should nevertheless be noted at the outset that, important though
itis, the ILC’s text has not settled matters. There is little doubt that the
Commission’s work has shaped, and continues to shape, the modern
law of State responsibility. It has brought about an objective under-
standing, pursuant to which a State incurs responsibility whenever it
fails to comply with its international obligations, irrespective of fac-
tors such as damage or fault, thus freeing the law of responsibility
from fruitless doctrinal controversies about the definition of damage
and fault, and the restrictive focus on the reparation of material
wrongs.”' The present study proceeds on the basis of this modern
understanding of responsibility, brought about, to a large extent, by
the ILC. However, the Commission’s work will not be treated as ‘the
law’.”” The Commission is not (and does not claim to be) infallible.
Unless States should decide to conclude a Convention on State
Responsibility,”” its text is not an independent source of the law, but
is influential if, and to the extent that, it reflects international practice
and jurisprudence. Whether it does needs to be assessed, and com-
mentators seeking to do so are more than glossators explaining
the meaning of legal rules. In the light of these considerations, the

30 Cf,, however, the study by Empell (2003), published after the completion of the Articles
on State Responsibility. For general assessments of the ILC’s work see Crawford (2002a);
Dupuy (2003), 305; Dupuy (2002b), 354-398; Tams (2002a), 759; as well as the various
contributions to symposia organised by the American Society of International Law and
the European University Institute, published in 96 AJIL (2002), 773-889; 13 EJIL (2002),
1053-1255, respectively.

See article 2 ASR. On the implications of this reorientation see Pellet (1996), 10-13;
Pellet (2001), 289-291; Simma (1986a), 366-370; Tams (2002a), 765-766. For attempts to
retain notions of damage, while at the same time coming to terms with responsibility
relationships transcending bilateral contexts see Cottereau (1991), 21-39; Stern

(2001), 3.

It sometimes seems to be treated as such: see e.g. Shaw (2003), 696-721.

Although this question is still under consideration, it seems unlikely that States should
convene a conference on State responsibility with a view to concluding a treaty. In

its Report to the General Assembly, the ILC had proposed that the Assembly should
‘take note’ of the ILC’s text. This it has done in GA Res. 56/83 and again in GA Res. 59/35.
For a brief summary of the debate cf. Crawford (2002a), 58-60; id., Fourth Report,
paras. 21-26; and further Caron (2002), 857.
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present study intends to be more than a guide to the ILC’s work. Where
relevant - for example in the sections addressing countermeasures’” -
the Commission’s work will be duly taken into account. However, its
evaluation cannot replace the assessment of international jurispru-
dence and practice relating to obligations erga omnes.

Finally, two further preliminary remarks may be made regarding the
way in which this material is assessed in the following. The first point to
make is that the present study seeks to approach the erga omnes concept
in a neutral and uncommitted way. This may be an evident point to
make, as all academic research should aim to be objective. In view of the
strong views provoked by the erga omnes concept, it is nevertheless
worth stressing. In fact, it seems fair to say that commentators addres-
sing obligations erga omnes have at times been influenced less by legal
argument than by the high expectations or severe concerns raised by
the concept. This is brought out with particular clarity in discussions
about the existence (or otherwise) of a right to take countermeasures in
response to erga omnes breaches. Commentators placing great faith in
the erga omnes concept often simply assume that such a right exists.
Without worrying about State practice or international jurisprudence,
they confidently treat it as an automatic consequence of the above-
quoted Barcelona Traction dictum.”” On the other end of the spectrum
are writers who reject outright the idea that States could take counter-
measures in the general interest. Equally unconcerned with practice or
jurisprudence, some of them have asserted that recognising such a right
would lead to ‘mob violence’ or ‘vigilantism’.”® As will be shown in
more detail below,”” both approaches fail to appreciate the complexity
of the issues involved. Whether States can take countermeasures in
response to erga omnes breaches is one of the most controversial issues
in the law of State responsibility. The existence (or otherwise) of such a
right is neither excluded nor does it follow as a matter of course from a
certain hypothesis. It depends on a thorough evaluation of interna-
tional practice and jurisprudence, which cannot be substituted by

>* See below, Chapter 6. While elaborating a regime of countermeasures, the Commission
did not have a mandate to define the conditions governing the making of claims before
international judicial bodies, such as the IC]. These depend on the constitutional
documents of the relevant institution, as interpreted in the institution’s subsequent
jurisprudence, see Bryde (1994), 180.

35 For references see below, Chapter 6.

3¢ See Marek (1978-1979), 481; McCaffrey (1989), 244, and cf. further below, Chapter 6.

57 See below, Chapter 6.
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generalised assertions, or by firmly held views about the allegedly ‘true
nature’ of the erga omnes concept. Hoping to avoid a biased approach,
the present study will not reiterate the high hopes or grave concerns
raised by that concept. Instead, it seeks to assess whether, and to what
extent, obligations erga omnes have already affected the rules of present-
day international law.

Secondly, the present study seeks to analyse the concept of obliga-
tions erga omnes in its historical context. Again, it may seem an obvious
point to make that legal concepts should not be addressed in isolation.
But again, the point is worth making, as this is precisely what often
happens to the erga omnes concept. While first mentioned, as a law
enforcement concept, in 1970, obligations erga omnes have a longer
history. Most commentators accept that the two paragraphs first expres-
sing it were included into the Barcelona Traction judgment in an attempt
to mitigate the effects of the 1966 (second) South West Africa judgment -
a decision that had come to epitomise a narrow approach to questions
of law enforcement and had provoked concern about the Court’s alleg-
edly conservative approach.”® In order fully to appreciate the relevance
of the erga omnes concept, it is, however, not sufficient to juxtapose South
West Africa (1966) and Barcelona Traction (1970): restrictive approaches to
law enforcement cannot be reduced to the former any more than
modern, broader approaches start with the latter. Before dealing with
obligations erga omnes proper, it will therefore be necessary to clarify
a number of relevant concepts and to analyse the traditional rules
governing the enforcement of international obligations. Only by pre-
senting these in some detail, it is believed, can the erga omnes concept be
fully evaluated, and its novel features grasped.

% On South West Africa see below, section 2.1.2.

For comment on the relation between South West Africa and Barcelona Traction see e.g.
Kamminga (1992), 153; Thirlway (1989), 94 and 98; Crawford (1996), 588-589;
Joergensen (2000), 219; Dugard (1996), 549 and 554; Simma (1994a), 295; Byers (1999),
196 (his footnote 144). In view of Judge Schwebel Barcelona Traction ‘decisively displaced’
South West Africa (Nicaragua case (provisional measures), IC] Reports 1984, 190). Judge
Lachs, whom many see as the person responsible for the inclusion of paras. 33 and 34,
later observed that the statement on obligations erga omnes ‘was not necessary in the
judgment, but it was a good opportunity to nail down certain provisions of the law and
indicate where states are obliged to act vis-a-vis the international community as a
whole’, Lachs (1988), 464. Lachs’ role in the drafting of the Barcelona Traction judgment
is, for example, discussed by McWhinney (1995), 25, 36-38; Higgins (1995), 19; cf. also
McWhinney (1991), xix. It should be noted that others have claimed the crucial role
for Judge Jessup, see e.g. Schachter (1986), 892. For Lachs’ own account see Lachs
(1986), 897-898.
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4.

In the light of these considerations, Part I (Chapters 1 and 2) of the
present study assesses the background against which the erga omnes
concept has to be seen. Part II (Chapters 3 to 7) addresses the legal
regime governing obligations erga omnes. More specifically, Chapter 3
introduces the distinction (hinted at above) between different types of
erga omnes effects. Chapter 4 suggests ways and means of identifying
obligations erga omnes. Chapters 5 and 6 focus on the two rights of
protection relevant to the present study: they analyse whether States
are entitled to respond to erga omnes breaches by instituting IC] proceed-
ings or by taking countermeasures. Finally, Chapter 7 deals with the
relation between rights of protection based on the erga omnes concept
and other enforcement rights available to States.



PART I « BACKGROUND TO THE ERGA OMNES
CONCEPT

The specific features of obligations erga omnes cannot be fully appre-
ciated if the concept is interpreted in isolation. Part I of the present
study intends to avoid this problem by addressing a number of basic
issues. It proceeds in two steps. Chapter 1 addresses fundamental legal
concepts; its aim is to clarify the basic parameters, within which the
subsequent analysis evolves. Chapter 2 presents the historical back-
ground by providing an overview over the traditional, pre-Barcelona
Traction rules of law enforcement. Taken together, both chapters are
intended to set the stage for the subsequent discussion of specific
problems raised by the erga omnes concept.

17






1 Clarifications

The concept of obligations erga omnes and the rules governing the
enforcement of international law do not exist in a legal vacuum. Their
analysis, in the following chapters, depends on a number of basic
concepts and notions. The purpose of this chapter is to introduce and
clarify these concepts and notions. Three aspects in particular are to
be considered: Section 1.1 briefly summarises legal rules governing
countermeasures and IC] proceedings as the two means of law enforce-
ment relevant to the present study. Section 1.2 introduces the concept
of standing to react against internationally wrongful acts, whose inter-
pretation occupies much of the subsequent analysis. Finally, section 1.3
addresses the distinction between individual and general legal inter-
ests, which is at the heart of modern discussions about standing.

1.1 Countermeasures and ICJ proceedings

As a first step, it is necessary to introduce the two forms of responses
addressed in the following: countermeasures and ICJ proceedings. At
the outset, it is worth reiterating that although focusing on the two
forms of responses, this study is not about the law of countermeasures
or ICJ claims as such. It is assumed that if indeed, all States should be
entitled to respond against erga omnes breaches, their responses would
have to conform with the normal requirements governing IC] claims
and countermeasures. Subsequent chapters will therefore not address
these other requirements, but take them for granted. The relevant legal
rules can be summarised as follows:

The concept of countermeasures (traditionally referred to as ‘reprisals’)’
constitutes a form of permitted self-help recognised under general

! The traditional term ‘reprisals’ was at times said to imply an idea of vengeance. As a
consequence, international tribunals and the ILC have, in recent decades, preferred to

19
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international law. More specifically, a countermeasure can be defined as
the act of non-compliance, by a State, with its obligations owed to another
State, decided upon in response to a prior breach of international law by
that other State and aimed at inducing it to respect its obligations.” The
concept is characterised by a considerable degree of flexibility. In princi-
ple, the reacting State is free to choose which obligations it intends to
disregard. Moreover, there is no requirement of a prior third-party assess-
ment of whether the target State has actually committed a wrongful act.’
Given this flexibility, it is not surprising that the reacting State’s entitle-
ment to resort to countermeasures is subject to a number of restrictions,
both procedural and substantive.

As to the former, it is agreed that the target State must have been
confronted with a demand for compliance, and attempts to negotiate,
prior to the actual taking of countermeasures.” As to substance, limits
relate to the duration, intensity and direction of the measure adopted.
Since countermeasures aim at inducing compliance with the law, they
must stop when the violation in response to which they were taken
stops, and ought to be reversible.” With regard to their intensity, reac-
tions must be necessary and commensurate, i.e. their effects must be
proportionate with the effects of the initial wrongful act.® In addition, a
countermeasure must not involve violations of rules of jus cogens (nota-
bly the prohibition against the use of force), or affect obligations to

speak of ‘countermeasures’, see Air Services, 54 ILR 337 (para. 80); Gabcikovo case, IC]
Reports 1997, 55 (para. 82); article 49 ASR; and cf. Alland (1994), 24-25; and para. 3 of the
ILC’s introductory commentary to Part Three, Chapter II ASR for a discussion. The
present study uses the modern term, as it has now become accepted.

See articles 22, 49 ASR; Institut de droit international (1934), 708 (article prémier); Elagab
(1987), 3; Partsch (2000a), 201; Zemanek (2000b), 227; Dzida (1997), 19. For judicial and
arbitral support see e.g. Gabcikovo case, IC] Reports 1997, 55-57 (paras. 83-87); Air Services,
54 ILR 337-341 (paras. 80-98); Naulilaa, RIAA, Vol. II, 1025-1026; Cysne, ibid., 1052.

In contrast, in order for responsibility to be precluded, there must have actually been a
previous wrongful act. Jurisprudence, including the award in Air Services (which is at
times interpreted to the contrary), rejects the view that conduct by the respondent State
would be justified if the respondent unjustifiedly believed in the existence of a prior
breach. See also commentary to article 49 ASR, para. 3; and, for a discussion, Elagab
(1987), 49-50; Zoller (1984), 95-97.

* Gabdikovo case, IC] Reports 1997, 56 (para. 84); Air Services, 54 ILR 338-339 (paras. 84-87);
see also article 52, para. 1 ASR.

Gabcikovo case, IC] Reports 1997, 56-57 (para. 87); article 49, para. 3 ASR.

Naulilaa, RIAA, Vol. II, 1028; Air Services, 54 ILR 338 (para. 83), Gabcikovo case, IC] Reports
1997, 56 (paras. 85-87). As the latter two decisions clarify, the assessment of whether a
certain response is commensurate not only depends on a quantitative assessment of the
losses, but may also take into account the gravity of the wrongful act. This is expressly
confirmed in article 51 ASR.

w

Qo u



CLARIFICATIONS 21

settle disputes by pacific means.” Finally, reactions can only be justified
ifthey are directed against the State responsible for the initial breach of
international law. Countermeasures therefore cannot justify violations
of rights of other (‘third’) States.®

Being customary in character, the concept of countermeasures can be
relied on by all States irrespective of their participation in a particular
treaty. Conversely, it may be modified or excluded by special rules,
notably treaty rules prescribing specific forms of third-party dispute
settlement, which, expressly or by implication, restrict the availability
of measures of self-help.’

Given the breadth and flexibility of the concept, it is at times difficult
to distinguish countermeasures from other justifications. Since this
problem will be addressed more fully below, it may be sufficient briefly
to note the two main areas of conflict. First, where a State responds
against a prior wrongful act that constitutes an armed attack, it can take
forcible and non-forcible measures of self-defence.'” While forcible
action cannot be justified as a countermeasure, non-forcible responses
can come within the scope of both concepts. Secondly, similar problems
arise where States suspend or terminate treaties in response to prior
breaches of the same treaty. Quite apart from the concept of counter-
measures, such conduct often can be justified under the maxim exceptio
inadimpleti contractus, as codified in article 60 VCLT, or other concepts of
general treaty law.'" Of course, there remain crucial conceptual differ-
ences between the different justifications.'” Self-defence and article 60
VCLT (unlike countermeasures) on the one hand presuppose qualified

7 See generally article 50 ASR and, as regards the question of dispute settlement clauses,
the ICJ’s judgments in the ICAO and Hostages cases, IC] Reports 1972, 53, and IC] Reports
1980, 28 (para. 53). On jus cogens rules see further below, section 4.2.2.

See especially Cysne case, RIAA, Vol. II, 1056-1057 (where the tribunal held that ‘[o]nly

reprisals taken against the provoking State are permissible’), and further commentary

to article 22 ASR, para. 5.

See article 52, paras. 3 and 4 ASR for the ILC’s attempt to codify the existing law.

Whether or not an existing treaty excludes resort to countermeasures is a matter of

treaty interpretation. For a discussion see below, Chapter 7.

10 Dahm (1962), 56-59; Bowett (1972a), 3; Dzida (1997), 50-52; and cf. Malanczuk (1987),

197; Alland (1987), 143.

Dzida (1997), 52-54; Malanczuk (1985), 311-314; and cf. Sicilianos (1993), 341.

12 See Simma (1970), 20-24; Dahm (1962), 59-60; Dzida (1997), 50-54; Schlochauer
(1974-1975), 269; Malanczuk (1985), 311-314; and para. 4 of the ILC’s introductory
commentary to Part Three, Chapter II ASR. Contrast e.g. Kelsen (1932), 481 (self-defence
a subcategory of reprisals/countermeasures); and Akehurst (1970), 6 (exceptio a
subcategory of reprisals/countermeasures).
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breaches of the law (an armed attack; a material breach of a treaty), but
on the other hand permit farther-reaching responses (the use of force in
the first case; the suspension or even termination of obligations in the
second). Moreover, at least in theory, self-defence and treaty-based
responses are meant to be protective reactions, by which the respond-
ing State seeks to re-establish a certain contractual or military balance
rather than to enforce international law against recalcitrant States. In
practice, however, the line between the different justifications will
often be difficult to draw. Where a State responds against an armed
attack or a material treaty breach, it will not always be readily apparent
whether it does so in order to restore a certain equilibrium (by way of
self-defence or exceptio) or in order to enforce international law by way
of countermeasure. What is more, express statements clarifying on
which concept a State relies are only rarely available. Conceptual dis-
tinctions notwithstanding, the broad and flexible concept of counter-
measures thus often overlaps with other justifications.

No such problems arise with respect to IC] proceedings. Still, the legal
rules governing proceedings are more difficult to summarise since IC]J
judgments can be sought in a variety of situations and are not limited to
responses against violations of international law. When focusing on
that scenario, the following aspects can be outlined:

Unlike in the case of countermeasures, a State seeking an IC] judg-
ment entrusts the resolution of a dispute to an international body
established by treaty. It follows that contentious IC] proceedings can
only be instituted by States participating in the regime-creating treaty,
the IC] Statute, and subject to the conditions set out in it or developed in
the Court’s jurisprudence.'” Apart from the basic conditions ratione
personae set out in articles 34 and 35 of the IC] Statute, these can be
divided into jurisdictional and admissibility requirements. Pursuant to
article 36 of its Statute, the Court’s jurisdiction rests on the principle of
consent of the parties. Consent may be given after the dispute has
arisen'” or in advance. In the latter case, it is possible to distinguish
between declarations under the optional clause and treaty-based com-
promissory clauses.'” Optional clause declarations, by which States
accept the general jurisdiction of the Court, have at present been

13 Schwarzenberger (1986), 459, speaks of ‘constitutional limitations’.

* In the case of a compromis or forum prorogatum (see article 40, para. 1 of the IC]J Statute
and article 38, para. 5 of the Court’s Rules).

15 Seearticle 36, paras. 1and 2 of the IC] Statute, and cf. article 36, para. 5 and article 37 for
the transfer of jurisdiction from the PCI]J to the IC].
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made by sixty-five States, but are often subject to reservations.'® Leaving
aside general dispute settlement conventions,'” compromissary clauses
usually recognise the Court’s jurisdiction over specific treaty-based
disputes. The principle of consensual jurisdiction therefore severely
restricts the effectivity of judicial law enforcement, both with respect
to the availability of judicial recourse and with respect to the legal rules
that may be the subject of litigation.

As for admissibility, it is implicit in article 38 that the Court’s com-
petence in contentious proceedings is restricted to the solution of
‘disputes’. In the Court’s practice, this requirement has been interpreted

to mean that there has to be, between the parties, a ‘disagreement on

a point of law or fact, a conflict of legal views or interests’,"® which is not

merely hypothetical and still exists at the time of the decision.'” The
admissibility of claims is further restricted by doctrines of general
procedural law, such as res judicata,”® désistement,”" litispendence,”” the
concept of the indispensable third party,”” or rules against delay in
bringing the claim.”* Further conditions depend on the specific

16 Cf. the list of declarations available at http://www.icj-cij.orgficjiwww/ibasicdocuments|

ibasictexts/ibasicdeclarations.htm.

For examples of such broadly formulated jurisdictional clauses see e.g article 1 of the

1957 European Convention for the Peaceful Settlement of Disputes (320 UNTS 243); or

article 17 of the 1928 General Act for the Pacific Settlement of Disputes (as revised, 71

UNTS 101).

8 Mavrommatis Palestine Concessions, PCIJ, Ser. A, No. 2 (1924), 11.

% On hypothetical disputes see Northern Cameroons case, IC] Reports 1963, 33-34 and
further Sep.Op. Fitzmaurice, ibid., 117; on moot questions (i.e. disputes that have
become hypothetical after the institution of proceedings) Nuclear Tests cases, IC] Reports
1974, 253 and 457.

20 As derived from the combined effect of articles 59, 60 of the ICJ Statute; see Barcelona

Traction case (preliminary objections), IC] Reports 1964, 20; Chorzow Factory case, Diss.Op.

Anzilotti, PCIJ, Ser. A, No. 13 (1928), 23.

Articles 68, 69 of the Rules of the Court.

22 As discussed e.g. in German Interests in Polish Upper Silesia, PCIJ, Ser. A, No. 6 (1925), 19-20,
Chorzow Factory, PCIJ Reports Ser. A, No. 9 (1927), 31-32, or the South West Africa case, IC]J
Reports 1962, 345. Cf. de Visscher (1966), 174-176; and Shany (2003), 239-245 with
many further references.

23 As applied in the Monetary Gold and East Timor cases, IC] Reports 1954, 32, and 1995,

100-105 (paras. 23-35) respectively. See further the discussion of the concept in the

Nauru and Nicaragua (provisional measures) cases, IC] Reports 1992, 259-262 (para. 55);

ICJ Reports 1984, 185 (para. 35); and more recently the interim order in Armed Activities

(Congo/Uganda), available at www.icj-cij.org, para. 38.

See e.g. the Court’s orders on provisional measures in the Kosovo proceedings brought

against Belgium and the Netherlands, where the Court held that applicants were not

entitled to present additional bases of jurisdiction during the course of the oral
pleadings, see IC] Reports 1999, 124 and 542 (paras. 42-44 respectively).
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jurisdiction-conferring title or the specific claim that is being brought.
Duties to exhaust prior means of dispute settlement (negotiations or
conciliation),” to settle the dispute by other means (e.g. arbitration),*®
or the nationality of claims and exhaustion of local remedies rules
governing cases of diplomatic protection®’ are prominent examples of
such special admissibility requirements.”*

Where these conditions are satisfied, the Court will pronounce on the
merits of the applicant’s claims. Its decision is final and entails binding
legal obligations between the parties.”” However, neither the Statute
nor the Court’s Rules address the execution of judgments.”” In the
absence of voluntary compliance, execution therefore is a matter for
the UN Security Council or for self-help, including, for example, by way
of countermeasure.”’

As this brief survey reveals, countermeasures and ICJ proceedings do
not simply coexist side by side, but are interrelated. The continuing
importance of countermeasures under international law is largely a
consequence of the relative lack of compulsory jurisdiction. Where
recourse to binding judicial dispute settlement (including before the
IC]) is available, countermeasures may well be excluded. Where IC]

2% See e.g. article 7 of the 1922 Mandate Agreement, which formed the subject of the South
West Africa cases, or the negotiations clause contained in the compromis submitting to the
Court the Lybian-Chad Territorial Dispute (IC] Reports 1994, 6). In contrast, the Court has
held that in the absence of such specific clauses, there is no general condition pursuant
to which contentious proceedings have to be preceded by negotiations; see e.g. Land
and Maritime Boundary (Cameroon Nigeria) (preliminary objections), IC] Reports 1998, 303
(para. 56).

As discussed in the Ambatielos case, IC] Reports 1952, 28 (Preliminary Objections) and
1953, 10. Article 95 UNC specifically safeguards the rights of UN members to opt for
other forms of inter-State adjudication.

As for the nationality of claims see Mavrommatis Concessions case, PCIJ, Ser. A, No. 2 (1924),
12; Nottebohm case, IC] Reports 1955, 24; as for the local remedies rule see Interhandel case,
ICJ Reports 1959, 27. On the procedural character of the local remedies rule see e.g.
article 44 ASR, and further Doehring (1995), 240.

In addition to adding new types of conditions, special rules may of course modify the
existing general rules. Treaty clauses specifically governing the question of legal
interest provide a typical example in point; many of these clauses are discussed below,
section 2.2.1.a.

29 Articles 59, 60 of the ICJ Statute; article 94, para. 1 UNC.

30 The parties can of course empower the Court to supervise compliance, as in the
Gabcikovo case, see article 5, para. 3 of the compromis, referred to in the Court’s judgment,
ICJ Reports 1997, 12.

See article 94, para. 2 UNC. On enforcement by way of self-help see Collier and Lowe
(1999), 178; Magid (1997), 334-335; on the possible role of third parties, see below,
section 2.2.2.c.
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judgments are not complied with, countermeasures may come into play
again as a means of enforcement. Furthermore, the survey also shows
that law enforcement through countermeasures and IC] proceedings
is very different in a number of respects. Differences between the two
types of responses notably relate to

- their availability (general availability versus availability subject to
acceptance of the Court’s jurisdiction),

- their objectivity (private assessment of whether there has been a
breach versus institutionalised third-party evaluation), and

- their functioning (coercion versus creation of legal obligations).

These differences notwithstanding, countermeasures and IC] pro-
ceedings are both means of putting pressure on a State that has violated
international law, each subject to its own conditions and restrictions.
The question remains whether States respecting these various condi-
tions and restrictions can always respond against all types of breaches of
international law. The short answer to this question has already been
given in the Introduction. As has been stated there, unlike other forms
of enforcement action, countermeasures and IC] claims are not always
available to all States. Instead, States are required to show that the
previous breach was of such a character to entitle them to respond.
This specific entitlement is of crucial relevance to the present study. It
will be analysed in the subsequent section.

1.2 The notion of standing

Much of the analysis in subsequent chapters is but an interpretation of
this specific entitlement. The analysis takes place on the basis of a
specific legal concept: the notion of ‘standing’. The present section
does not intend to anticipate its interpretation, but merely to clarify
the parameters within which that interpretation evolves. To that
extent, it makes a number of basic points about the notion of ‘standing’.

A preliminary point relates to terminology. The notion of ‘standing’ is
used in many different ways. Legal dictionaries define it as ‘the right to
make a claim’, or the right to ‘enforc|e] a duty’.** Of course, this is a
rather general definition. Whether States have the ‘right to enforce a
duty’ by way of countermeasure or IC] proceedings depends on a variety
of conditions, most of which have been summarised already. The

32 See e.g. Black’s Law Dictionary (7th ed.), 1413.
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relevant entry in the Encyclopedia of Public International Law, having noted
that ‘[t/here is no uniform concept of standing in international law’,
indeed discusses issues such as access to court, jurisdiction of courts, or
procedural capacity.®” Since none of these is addressed in the following,
the above-quoted definition needs to be refined. This can be done by
qualifying the way in which the requirement of standing (as understood
here) affects the right to make a claim. Different conditions do so in
different ways, for example by restricting the availability of a specific
forum or by identifying the classes of legal actors qualified to appear
before it. Unlike these requirements, ‘standing’, as used here, is a con-
dition qualifying the relation between the State seeking to respond
against a violation of the law and the legal rule against whose violation
the response is directed.”* It can be defined as the requirement that a
State seeking to enforce the law establishes a sufficient link between itself
and the legal rule that forms the subject matter of the enforcement
action.”” This is usually formulated either by qualifying the position of
the State with regard to the observance of the obligation (which must
have been interested, concerned, protected, etc.) or by describing the effects
that the prior breach has had on it (hence qualifications such as affected,
aggrieved, injured, etc.).”®

Although the term ‘standing’ is most often used in judicial proceed-
ings, this requirement applies to both countermeasures and ICJ pro-
ceedings. This does not mean that States having established standing to

33 Matscher (2000), 594.

34 This has been described very differently, for example as a question of ‘proximity|[...] to
abreach’ (German comments on State responsibility, UN Doc. A/CN.4/496, 19 (para. 123));
or as an issue of ‘involve[ment] in the injury’ (Riphagen, Third Report, YbILC 1982,
Vol. II/1, 37 (para. 95)). See further Giinther (1999), 24-28; Hafner (1988), 212-222.
Just as ‘standing’ has many meanings, the specific meaning chosen here has been
described very differently. What is labelled here as an issue of standing is addressed also
under any of the following rubrics: locus standi or jus standi, legal interest, interest to sue
or intérét pour agir, capacity or special capacity, qualite (pour agir), interest in bringing an
action, right or cause of action, all of which are used to describe partly identical or
overlapping conditions restricting the exercise of enforcement measures. For a survey
of terminology see Matscher (2000), 594; Giinther (1999), 20-28.

As the Court clarified in South West Africa, the problem of standing is not part of the
question whether there is a legal dispute, but must be addressed separately (see IC]
Reports 1962, 343; and further M’Baye (1988), 288; van Dijk (1980), 25). By drawing this
distinction, the Court rejected the defendant’s argument that for there to be a legal
dispute, applicants would have to establish a right to react in defence of the relevant
legal rules. For a discussion contrast the opinions of Judges Mbafeno and Spender/
Fitzmaurice, IC] Reports 1962, 447 and 559 respectively; and see further Cassese (1975),
173; Giinther (1999), 13-19.
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institute IC] proceedings are, by necessity, also entitled to respond to
breaches by way of countermeasure. It is not excluded that the two rules
could be different in scope - whether this is so is a question of inter-
pretation, which will be addressed in subsequent chapters. The basic
test - the requirement of a sufficient link between the State seeking to
respond and the legal rule in question - however is the same. Hence
texts spelling out the legal regime of countermeasures, while not
always using the term ‘standing’, restrict the right to respond against
breaches to ‘aggrieved States’,’” States suffering ‘prejudice’,”® or, most
commonly, ‘injured States’.>” Despite the lack of an agreed terminology,
‘standing’ in the sense used here therefore is a requirement common to
both countermeasures and IC] proceedings; its main features can be
studied without distinguishing the two forms of enforcement.

At least traditionally, the requirement of standing has received scant
attention. In recent years, the situation has begun to change, partly as a
result of the ILC’s protracted discussions in the context of State respon-
sibility. Nonetheless, a considerable number of works, including spe-
cialised works on the law of responsibility, ignore it altogether.*® Others
address it in a simplistic way, e.g. by briefly distinguishing instances of
so-called ‘direct claims’ by States from those of diplomatic protection of
nationals.”’ This may have been the result of a pragmatic approach used
to thinking in terms of causes of action rather than to discussing ques-
tions of standing in the abstract. It may also reflect the fact that the bulk
of diplomatic, judicial, or arbitral practice traditionally involved claims
brought by way of diplomatic protection, in which problems of standing
mainly arose as an aspect of the nationality of claims rule. The tradi-
tionally narrow understanding of the law of State responsibility, which
viewed responsibility as a reciprocal relationship between pairs of
States, or reduced it to a mechanism for obtaining reparation, also
facilitated narrow approaches to questions of standing. Finally, these

37 Elagab (1987), 55.

38 Institut de droit international (1934), 708 (article prémier).

39 Gabdikovo case, IC] Reports 1997, 56 (para. 84); article 49 ASR; and already article 40 of the
ILC’s first reading draft articles.

%0 See e.g. O’Connell (1970), Vol. IT; O’Brien (2001); von Miinch (1963); Accioly (1959), 349;
Jiménez de Aréchaga and Tanzi (1991) (but cf. the brief reference, at 357-358, to
international crimes of States).

*1 For example, Greig (1976), 522-525; Fawcett (1968), 110; Berber (1964), 18-19; Rousseau
(1983).
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may also have been informed by the belief that categories of standing
were self-explanatory.

Whatever the reasons, this lack of debate is highly problematic.
Although it may in many cases be evident whether a States has stand-
ing, the relevant legal rules are considerably more complex than the
works referred to in the previous paragraph suggest. In order to under-
line this point, the present section introduces what are believed to be
the three basic features of the rules of standing: their normativity,
flexibility, and diversity. Given the relevance of the issue, and the
relative absence of literary discussion, these features will be explored
in some detail.

1.2.1 Standing as a normative concept

The most fundamental question to be addressed is how to distinguish
States having standing to respond against violations from States lacking
it. Making standing dependent on the establishment of an ‘interest’, of
‘injury’, ‘concern’, or of ‘affectedness’ is of little help; it begs the ques-
tion which State can be said to have an interest in the observance of a
legal rule or under which circumstances it can claim to be affected or
injured by a breach of international law. The problem is corroborated by
the fact that the terms used are defined by reference to one another -
‘interest’, for example, can be defined as ‘the relation of being concerned
or affected in respect of advantage or detriment’.*” Furthermore, the
different categories are inherently vague and can be defined in a variety
of ways. To focus again on the notion of interest, Judge Morelli once
hinted at a subjective approach when observing that ‘[e]ach State is the
judge of its own interest’.** Clearly, if this was the relevant test (which
Judge Morelli did not suggest), the notion of standing would be trivial or
meaningless, as States intending to respond would always be interested.

Objective approaches, however, need not necessarily be more practic-
able. If ‘interested’ simply meant ‘being concerned’ (as in the above
definition), all States would always be somehow interested in every
legal rule. State A’s decision to impose import duties on goods from
State B might be a cause of concern to State C (which supplies much of

*2 Shorter Oxford Dictionary (1973), Vol. I, 1093 (‘interest’, section I. 1.) (emphasis added).
Interest of course has many other meanings. In the words of Devlin, |, ‘anybody who
was asked what it [interest] meant would at once want to know the context in which it
was used before he could venture an opinion’ (Bearmans Ltd v. Metropolitan Police District
Receiver [1961] 1 All ER 391).

43 Diss.Op. Morelli, South West Africa case (preliminary objections), IC] Reports 1962, 570.
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the goods to State A) and State D (whose industry depends on cheap
exports from State B). State E, an ardent supporter of free trade, might
want to see the import duties removed as a matter of principle. Finally,
F could claim to be affected because it depended on the (hitherto
good) relations between States A and B. The example shows that each
legal rule involves, to quote Judge ad hoc Skubiszewski, ‘a myriad of
interests’,** often classified as economic, political, humanitarian, or
similar.*> One might even accept the proposition that since the inter-
national legal system safeguards the interests of all States, every single
wrongful act inevitably affects the general interest of all States in seeing
international law observed.”® Were standing to be made dependent
on these broad notions of interest, rules on standing would be as mean-
ingless as under a subjective test.

In order to avoid the problems of subjectivity and over-breadth, it is
therefore necessary to define which types of interests, and which forms of
concern, are sufficient to establish standing. Of course, this is largely a
question of interpretation and as such will be addressed in subsequent
chapters. At a very general level, however, the required distinction is
based on a clear and simple criterion. When it comes to deciding
whether a State has standing or not, the international legal system
(just as other legal orders®’) draws a distinction between interests that
are legally protected, and those that are not. A State seeking to establish
standing therefore has to show that the breach against which it intends
to react has affected its legally protected positions, usually referred to as
‘rights’ or ‘legal interests’ as opposed to mere interests.*” This differ-
entiation does not answer the question whether a specific interest is
protected by the law. However, it clarifies the point of reference and

** Diss.Op. Skubiszewski, East Timor case, IC] Reports 1995, 256 (para. 103).

45 See e.g. Diss.Op. Koretsky, South West Africa case, IC] Reports 1966, 242.

6 Riphagen, Fourth Report, YbILC 1983, Vol. II/1, 21; Sinclair, YbILC 1983, Vol. I, 130
(para. 27); McCaffrey (1989), 243. See also Judge ad hoc Skubiszewski’s dissent in East
Timor, ICJ Reports 1995, 256 (para. 103), and Brigitte Boellecker-Stern’s similar
observations relating to the notion of moral damage (Boellecker-Stern (1973), 25).

*7 Expressing the point in terms of a distinction between (legally protected) rights and
(not protected) interests, while conceding that terminology was not uniform, counsel
for Spain in the Barcelona Traction case observed: ‘La distinction du droit et de I'intérét est
une donnée probablement inéluctable de tout systéme juridique’, IC] Pleadings, Vol. IX,
520. See further de Hoogh (1996), 12.

48 At the present stage, it is not necessary to differentiate between rights and legal
interests. Whether a meaningful distinction can be drawn between the two is discussed
below, section 1.2.3.
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introduces a yardstick against which the permissibility of responses
against international wrongs is to be assessed.

Given the considerable controversy surrounding questions of inter-
pretation, it may be pointed out that this basic premise is undisputed.
The ILC’s long-standing efforts to determine which States are entitled to
invoke the responsibility of other States, and to do so by way of counter-
measure, are but attempts to differentiate legally protected positions
from other, non-legal, interests. Explaining the need for this distinc-
tion, Willem Riphagen observed:

Whether a particular State has an interest in the performance of its interna-
tional obligations by another State is a matter of fact. In the long run every State
has an interest in the observance of any rule of international law [ ... |. But this
by no means authorizes ... every State to demand the performance by every
other State of its international obligations, let alone take countermeasures in
case of non-performance of those obligations.*’

The same distinction is brought out with particular clarity in the juris-
prudence of the IC], more particularly the judgments in the South West
Africa and Barcelona Traction cases. In fact, the measure of agreement can be
gauged from the fact that while the decisions adopt widely diverging
interpretations of what constitutes a legally protected position, they
affirm the underlying issue of principle in nearly identical terms. In
South West Africa, the Court had to address the defendant’s contention
that the applicants had no ‘legal right or interest’, and that the case
should therefore be dismissed. At the preliminary objections stage, a
narrow majority of the Court rejected this argument because it did not
share the defendant’s interpretation of the relevant legal rule, article 7(2)
of the 1922 Mandate Agreement.’” As for the matter of principle, how-
ever, it fully accepted that applicants, in order to have standing, needed to
establish a ‘legal right or interest’ in the subject-matter of the dispute.”’
Four years later, at the second stage of the South West Africa case, the Court
accepted the defendant’s interpretation of article 7(2) and effectively
reversed its earlier decision. As regards the question of principle, it
reiterated the point in a passage that bears to be quoted at some length:

Throughout this case, it has been suggested, directly or indirectly, that huma-
nitarian considerations are sufficient in themselves to generate legal rights and

#9 Riphagen, Fourth Report, YbILC 1983, Vol. II/1, 21.

%0 ICJ Reports 1962, 342-344. On South West Africa see further below, section 2.1.2.

! ICJ Reports 1962, 343. The French translation of the phrase (‘un droit ou un intérét
juridique’) suggests that the attribute ‘legal’ is meant to qualify both rights and interests.
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obligations, and that the Court can and should proceed accordingly. The Court
does not think so. It is a court of law, and can take account of moral principles
only in so far as they are given a sufficient expression in legal form. | ... |

Humanitarian considerations may constitute the inspirational basis for rules
of'law, just as, for instance, the preambular parts of the United Nations Charter
constitute the moral and political basis for the specific legal provisions there-
after set out. Such interests do not in themselves amount to rules of law. All
States are interested - have an interest - in such matters. But the existence of an
‘interest” does not of itself entail that this interest is specifically juridical in
character. [...] In order to generate legal rights and obligations, it must be given
juridical expression and be clothed in legal form."*

Finally, a further four years later, in Barcelona Traction, the Court
addressed Belgium’s claim that the State of nationality of the share-
holders should be entitled to bring claims of diplomatic protection
where shareholders had suffered financial losses. In terms remarkably
similar to those used in the previous judgments, the Court dismissed
this argument, which it considered to be

merely a different way of presenting the distinction between injury in respect of a
right and injury to a simple interest ... [A]s the Court has indicated, evidence that
damage was suffered [by the shareholders| does not ipso facto justify a diplomatic
claim. Persons suffer damage or harm in most varied circumstances. [ ... ]| Not a
mere interest affected, but solely a right infringed involves responsibility.>*

These as well as a variety of other® pronouncements show that the fault
line between States having standing, and those failing to establish it, is
drawn in legal terms. In order to be entitled to institute IC] proceedings
or to resort to countermeasures, it is not sufficient for a State to point to
specific factual consequences of a breach, or to political or humanitar-
ian concerns to which a breach has given rise. While of course legal
rules can accommodate such political, humanitarian or economic con-
cerns, States wishing to establish standing need to show that these
concerns have been ‘clothed in legal form’.” Standing therefore is
first and foremost a normative concept.

32 ICJ Reports 1966, 34 (paras. 49-51). See the similar observation in the 1962 dissent of
Judges Spender and Fitzmaurice, IC] Reports 1962, 466.

33 1CJ Reports 1970, 36 (para. 46). Cf. also ibid., 38 (para. 54) and 46 (paras. 86-87).

>* See e.g. Judge ad hoc Skubiszewski’s dissent in East Timor, IC] Reports 1995, 255
(para. 101) (drawing a distinction between States concerned in the outcome of
proceedings, and States having standing to institute them); Nuclear Tests cases, Joint
Diss.Op., IC] Reports 1974, 369-370; Barcelona Traction case, Sep.Op. Ammoun, IC]
Reports 1970, 325-326; Lac Lanoux case, RIAA, Vol. XII, 314-317.

35 ICJ Reports 1966, 34 (para. 51).
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1.2.2 Standing as a flexible concept

So far, there has been deliberately no attempt to analyse the types of
legally protected positions whose infringement is considered to give rise
to standing. As the above-quoted pronouncements show, two different
categories are usually held to be relevant: rights and legal interests. The
question is whether these terms have a fixed meaning, which would
predetermine in which situations States have standing to take counter-
measures or institute IC] proceedings. It is submitted that neither of them
has. Of course, specific types of interests will be most likely to qualify as a
right or legal interest. However, in principle, virtually every interest can
be legally protected. The scope of potential rights and legal interests is
unlimited; which interests qualify, and which not, depends on an inter-
pretation of the law. The normative criterion of standing therefore is
flexible and depends on the evolution of the law.

As regards the notion of legal interests, this proposition seems to be
generally accepted. It is indeed rather straightforward. The distinction
between legal and other, non-legal, interests requires an analysis of the
legal rules applicable at the relevant time. All that distinguishes the two
categories of interests is that one is ‘clothed in legal form’,”® whereas
the other is not. Nothing suggests that only specific types of interests
could be elevated to the higher level of legal interests. Which have, and
which not, cannot be decided a priori, but requires an analysis of the law.
The circle of potential legal interests thus is not predetermined.

The situation is more controversial as regards the notion of rights,
especially if these are further qualified and referred to as ‘subjective
rights’.”” Many commentators seem to think that making standing
dependent on the infringement of a (subjective) right implies a restric-
tive approach to standing pursuant to which States can only respond to
breaches that affect their individual legal positions. The ILC’s debates
during the second reading of the draft articles on State responsibility
provide a telling example. When discussing provisions governing the
invocation of responsibility, the Commission had to revise draft article
40 of the first text adopted in 1996, which defined injury as an ‘infringe-
ment of a right’.”® During the second reading, the reference to rights

%6 Ibid.

57 See e.g. South West Affica, Diss.Op. Winiarski, IC] Reports 1962, 449, at 455-456; Ago,
Second Report, YbILC 1970, Vol. II, 192 (para. 46); id., Sixth Report, YbILC 1977, Vol. 1I/1,
22 (para. 52), id., Eighth Report, YbILC 1980, Vol. II/1, 18 (para. 9).

%8 See draft article 40, para 1 [1996].
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was heavily criticised. According to James Crawford, it implied ‘that all
responsibility relations could be assimilated to classical bilateral right-
duty relations (an assumption contradicted by the International Court
in the Barcelona Traction case)’.””

Roberto Ago’s famous comment about the ‘correlation between a
legal obligation ... and a subjective right’®” fared little better. In view
of Bruno Simma, the statement embodied ‘a rigidly traditionalist view -
according to which the law exhausts itself in correlative rights and
obligations of its subjects’.®’

Both criticisms however are unjustified. Before exploring the issue, it
is necessary to make a preliminary point about the frequent references
to subjective rights. Some of the discussion about the notions seems to
be based on the assumption that the circle of subjective rights were
narrower than that of other rights. This assumption is unfounded and
the qualification of specific rights as ‘subjective’ is of little help. In
fact, whether subjective rights can be meaningfully distinguished
from other types of rights, may be open to doubt.®” In English language
works addressing questions of standing, ‘subjective right’ appears to be
used as a direct translation from other languages, in which the notion of
‘droit subjectif’ or ‘subjektives Recht’ is indeed very common. These lan-
guages use the same expression (droit, Recht, etc.) in order to describe (i)
the sum-total of legal rules (i.e. ‘law’), and (ii) a claim that enjoys legal
protection (‘right’). The qualifications ‘subjective’ and ‘objective’ thus
are necessary in order to distinguish two different meanings of the same
expression.®” In contrast, where (as in the English language) the two
different meanings mentioned above are expressed by entirely different
words, such as ‘law’ and ‘right’, the attributes seem superfluous.®* The

39 See Crawford (2002a), 24 and 25. See further id., Third Report, paras. 83-85.

80 Ago, Second Report, YbILC 1970, Vol. II, 192 (para. 46). During the first reading, the
Commission had agreed; cf. commentary to draft article 3, YbILC 1973, Vol. II, 182
(para. 9).

1 Simma (1994a), 232 and 231.

62 For a different criticism, based on the vagueness of the term ‘subjective’, see Crawford
(2000), 34-35.

3 See e.g. (for Germany) Maurer (2002), § 8, MN 3-4; Creifelds Rechtswérterbuch (2002) (entry

‘Recht’, section L); for France: Dictionnaire économique et juridique Navarre (1992) (‘droit’, alinea

1° and 2°); for Spain: Diccionario de términos juridicos (2000) (‘derecho’, alinea (a) and (b)).

Of course, it remains entirely possible that the distinction between objective and

subjective rights could acquire other meanings in the English language. Within

international legal discourse, Judge Ranjeva’s separate opinion in East Timor (which will
be discussed below, section 5.2.5.) provides another example. All that is claimed here is
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present study will therefore not use the misleading expression ‘subjec-
tive rights’.”

As regards the distinction between rights and legal interests, very
little suggests that the scope of the former term is as limited as
Crawford and Simma assert. Both suggest that legal positions labelled
‘rights’ were, by necessity, allocated to one subject, and enabled it to
enforce a duty against one other subject - exchanges of benefits under
bilateral treaties (e.g. State A’s duty to pay for goods from State B) might
be thought of as archetypal examples. This, however, is a rather narrow
approach to the notion of ‘right’. To be sure, legal systems will usually
accept that legal positions allocated to one subject in its individual
capacity qualify as rights.”® However, this by no means implies that
other legal positions could not qualify. In fact, the very definition of
rights as ‘legally protected interests’®” - which has dominated much of
the continental legal debate about rights - casts doubt on whether
rights and legal interests can be neatly distinguished. A brief glance at
national legal systems, which have adopted very different approaches,
confirms this view. While a detailed comparative assessment is beyond
the scope of the present study, the point may be illustrated by contrast-
ing English and German law. English law has indeed traditionally
favoured a narrow concept of rights, usually restricted to bilateral dis-
putes involving one person’s claim and another person’s duty.®® This
did not prevent English courts from progressively recognising claims
by individuals acting outside such bilateral contexts. However, these
claims were admitted on the basis of a more flexible test, codified
in the English 1981 Supreme Court Act, under which standing
required the showing of a ‘sufficient [legal] interest’.®” Accordingly,
the narrow understanding of the notion of ‘right’ could remain
unchanged. German courts, when faced with claims outside ‘classical
bilateral right-duty relations’ (to use Crawford’s terminology),”” had to

that the attribute is superfluous (in the English language) when distinguishing droit
subjectif from droit objectif.

65 See further de Hoogh (1996), 19-20; Ago, Eighth Report, YbILC 1980, Vol. II/1, 18 (para. 9).

66 See below, section 1.3, for a brief assessment from the perspective of international law.

67 Jhering (1877), 328. Cf. Barcelona Traction case, Sep.Op. Ammoun, ICJ] Reports 1970, at 325
(para. 33), and, for an analysis of the various ‘interest theories’, Bauer (1986).

8 See e.g. Crawford (2000), 23-24. For a thorough review of common law approaches to
questions of standing see Bradley (1969), 327; Kénig (1979).

69 Section 31(3) of the 1981 Supreme Court Act provides in the relevant part: ‘[T|he Court
shall not grant leave to make ... an application unless it considers that the applicant
has a sufficient interest in the matter to which the application relates’ (emphasis added).

70 See above, footnote 59.
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follow a different approach, since the relevant provisions of German
constitutional and administrative law make standing dependent on
the potential violation of a right (‘subjektiv-iffentliches Recht’).”’ When
German courts began to admit claims by individuals outside bilateral
contexts (such as claims aimed at the quashing of administrative acts
granting construction permits for nuclear power plants’” or claims by
companies against State subsidies hindering economic freedoms””),
they therefore had to expand the initially narrow concept of ‘right’.
While German public law still aims at protecting individual legal posi-
tions, it has long recognised that great numbers of individuals can hold
parallel or identical rights to see a particular obligation observed.”* For
present purposes, this is important insofar as it shows the flexibility of
the notion of ‘right’, which at least under German public law has come
to comprise legally protected interests outside bilateral contexts.

Coming back to the international level, the very language of article 40
shows that the ILC, during the first reading of its work, also leaned
towards this second, broader approach - hence the express confirm-
ation that in a variety of non-bilateral disputes, one State’s duty corres-
ponded to rights of more than one State.”” While one might hold
differing views on whether this choice of terminology is particularly
well suited or preferable to the language of legal interests, it is surely
one possible way of addressing the matter.

The above considerations suggest that the scope of potential rights is
not as limited as critics suggest. The term can be, and has been, used in
different ways. Just as in the case of legal interests, what qualifies as a
right cannot be determined a priori. Courts or commentators making
standing dependent on the infringement of a right (or even a subjective

71 Cf. paragraph 42(2) of the Verwaltungsgerichtsordnung (Code of Administrative Courts)
and article 19, para. 4 of the German Basic Law, both requiring claimants seeking the
quashing of administrative or executive acts to establish that the act in question affects
a right (‘subjektiv-offentliches Recht’). On the rationale of judicial review of administrative
action under German law see Wahl in Schoch/Schmidt-ABmann/Pietzner (2003),
introductory commentary to paragraph 42(2) VwGO, MN 11-16; Giinther (1999), 30-32;
and cf. Skouris (1979), and Bleckmann (1971), 19, for a comparative assessment.

72 See e.g. BVerwGE 61, 256. 7> BVerwGE 30, 191; BVerwGE 65, 167.

7* Cf. Kopp/Schenke (2003), para. 42 VwGO, MN 78; Wahl in Schoch/Schmidt-ARmann/
Pietzner (2003), introductory commentary to para. 42(2) VwGO, MN 95-96; Bauer
(1986), 138-139. Needless to say that the notion of a subjektiv-dffentliches Recht has
occupied German public lawyers for decades; for influential attempts to assess it see
Biihler (1914); Henke (1968); Bauer (1986).

7> Commentary to draft article 40, YbILC 1985, Vol. I/2, 26-27 (paras. 17-26); and already
YbILC 1976, Vol. 11/2, 76.
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right) thus should not be held to adopt a narrow approach to the ques-
tion. Whether a specific legal position qualifies as a right is a matter of
interpretation, and of interpretation only.

1.2.3 The diversity of rules governing standing

Finally, it needs to be assessed which types of legal rules have a bearing
on the question of standing. It has already been stated at the outset that
many works hardly address this question, or simply distinguish direct
State claims from claims espoused by way of diplomatic protection.”® By
so doing, they seem to suggest that the question was governed by a
handful of immutable rules. This, however, would be quite misleading:
the legal rules addressing questions of standing are of a considerable
diversity. Two factors are chiefly responsible for this.

First, rules of standing can be of different levels of generality. There is
of course a set of residual rules; from these, States can derogate by
entering into special agreements. Crucially, the two sets of (special
and residual) rules do not exist in isolation, but are interrelated. The
residual regime forms part of the legal context in which treaties - unless
they deliberately deviate - have to be interpreted.”” Conversely, certain
types of treaty regulation may mature into general rules and become
part of the residual regime.”® Furthermore, as the ILC’s attempts to spell
out the existing law demonstrate, the residual rules themselves are
rather diverse. In the first reading draft articles, the relevant provision
on standing, draft article 40 [1996], comprised a total of 376 words.””
While the relevant second reading provisions, articles 42 and 48 ASR,
are shorter, they equally take up a variety of distinctions between
different categories of norms and provide special rules for special cir-
cumstances. There is thus not one single residual rule. Conversely,
special rules may be rather general in character. As will be shown
below, there are suggestions that certain classes of treaties or certain
categories of obligations (whether conventional or customary) should

7¢ See above, references in footnotes 40-41.

77 See article 31, para. 3c VCLT and most recently Judge Simma’s separate opinion in the
Oil Platforms case (para. 9).

78 See e.g. North Sea Continental Shelf case, IC] Reports 1969, 41 (para. 71), for the proposition
that treaties can provide evidence of customary international law.

79 This was severely criticised during the second reading, see e.g. Crawford, Third Report,
para. 96.
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be subject to special rules of standing.®’ The respective rules would
accordingly apply in a wide variety of cases; whether they could still
properly be called ‘special’ or would already be part of the diversified
residual regime, may be a question of perspective.

Secondly, legal rules can address questions of standing directly or
indirectly. ‘Direct rules’ shall denote provisions that specifically address
the right of States to invoke responsibility in a specific way, namely by
way of either countermeasure or IC] proceedings. Such rules will
usually be conventional in character. Treaties directly authorising
resort to countermeasures are rare, but article 35 of the Universal
Postal Convention, which recognises the right of all parties to ignore
their treaty obligations in respect of a State that breaches its obligation
to respect the freedom of transit, provides an example in point.®’ As
regards judicial claims, the much more common direct rules are often
part of a jurisdictional clause establishing the competence of a particular
court. Article 7 of 1922 Mandate Agreement, which was at issue in the
South West Africa cases, is an example in point; it established the Court’s
jurisdiction over ‘any dispute whatever [that] should arise between the
Mandatory and another Member of the League of Nations relating to the
interpretation or the application of the provisions of the Mandate’.

In the presence of such a direct regulation, it is clear that judicial
claims or countermeasures are a permissible means of responding
against a prior breach. All that is left to decide is whether the State
wishing to respond actually fulfilled the criteria laid down in the applic-
able legal rule.*”

Very often, however, no provision directly addresses means of law
enforcement. In this case, standing to take countermeasures or to insti-
tute IC] proceedings may be a consequence of the rules governing the
invocation of responsibility more generally. As has been stated above,
countermeasures and legal claims are specific means of invoking the
responsibility of other States. It follows that rules governing the

80 See especially section 2.2, for examples. The category of obligations erga omnes would be
another example, should it be subject to a special regime of standing.

81 364 UNTS 3. For further examples see below, section 2.2.1.a. Whether article 35 codifies
a specific form of countermeasure may be questioned; it might as well be interpreted
as a special rule allowing for the suspension of treaties in the sense of article 60 VCLT.
The qualification depends on whether one is prepared to accept that by withholding
treaty benefits under the Postal Convention, States seek to enforce the law.

82 This of course may involve detailed discussion, as will be exemplified below (section
2.1.2) with respect to the South West Africa cases.
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invocation of responsibility (but failing to specify the permissible
means of enforcement) may imply a right to do so by way of counter-
measure or ICJ claim. These ‘indirect rules’ in turn may be customary or
conventional. In its work on State responsibility, more particularly
article 42 and 48 ASR, the ILC has attempted to spell out the former.
In contrast, common article 1 of the 1949 Geneva Conventions or article
94 LOSC are examples of treaty-based indirect rules. Under article 94
LOSC, a specific State (the flag State) is authorised to exercise jurisdic-
tion over ships, which is widely interpreted as a recognition of that
State’s right to react against infringements of rights enjoyed by ships.*
Under common article 1 of the 1949 Geneva Conventions, all States
shall ‘ensure respect’ with the Geneva rules, which is generally held to
establish a right of all treaty members, irrespective of their involvement
in a particular armed conflict, to observe other States’ compliance with
the Convention rules.** Both provisions therefore indicate which States
have standing to respond to breaches of the law. Neither of them,
however, specifies what forms this response may take.®”> Whether
States are entitled to resort to countermeasures or institute ICJ proceed-
ings depends on the relation between the different rules of standing.
This again is largely a matter of interpretation; however, two prelimin-
ary points can be made.

For once, in theory, direct and indirect rules need to be distinguished.
It cannot simply be taken for granted that States entitled to invoke
another State’s responsibility should always be entitled to do so by
way of ICJ claim or countermeasure. In fact, it has already been stated
in the Introduction that at least for the case of military measures, it is
widely accepted that law enforcement by means of force is subject to
more stringent conditions than the general right to invoke another

83 Geck (1992), 1055; Churchill and Lowe (1999), 257; and the judgment of the ITLOS in the
M.V. Saiga (No. 2) case, 38 ILM (1999), 1323. Whether or not this means that other States
are completely precluded from exercising diplomatic protection (e.g. in response to
violations of rights of their nationals sailing on board the ship) is a matter of
controversy; see - apart from the Saiga judgment - Geck (1992), 1055; von Miinch
(1979), 231; Watts (1957), 52; and cf. further below, section 2.2.1.b, for an analysis of the
PCIJ’s approach in the Wimbledon case.

See e.g. para. 9 of the 1968 Teheran Resolution on Human Rights in Armed Conflict, UN
Doc. AJ/CONF.32/41, 18; Pictet (1952), Article 1, 27; Gasser (1993), 25; Condorelli/Boisson
de Chazournes (1984), 24. For a thorough discussion see Kessler (2001), 68-72.
Especially with respect to common article 1, the matter is much discussed: see
Condorelli/Boisson de Chazournes (1984), 17; Gasser (1993), 15; Schindler (1995), 199;
Kessler (2001).
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State’s responsibility. The Articles on State Responsibility equally
accept that while a rather large number of States may be entitled to
invoke the responsibility of other States, not all of them are entitled to
do so by way of countermeasure - hence the distinction between a
narrowly defined circle of ‘injured States’ (as defined in article 42 ASR)
and a broader circle of ‘other States entitled to invoke responsibility’ (in
the sense of article 48 ASR).*® Whether this differentiation is justified
will be analysed subsequently.®” For present purposes, it is sufficient to
note that indirect rules on standing, following the ILC, do not neces-
sarily imply a right to take countermeasures.

A similar question arises with respect to IC] claims. Nothing would
stop the ICJ from making standing dependent on more stringent condi-
tions than the general right to invoke responsibility: the availability of
judicial relief first and foremost depends on the statutory provisions
addressing questions of standing or the jurisprudence of the respective
judicial body.*® Even the preliminary discussion undertaken so far,
however, suggests that, while formally distinct, standing to invoke
responsibility and standing to institute IC] proceedings are closely
linked. As the above-quoted passages show, the Court seemed to accept
that standing to institute proceedings would follow the general rules of
responsibility. Hence damage suffered by shareholders in Barcelona
Traction did not justify a ‘diplomatic claim’ nor involved ‘responsibility’.*”
Equally, in South West Africa, the Court’s interpretation of the applicable
jurisdictional clause (notably its statement that the applicants had an
interest, but no ‘legal right’, and its decision to deny standing for lack of
a ‘legal interest’) was phrased in general terms rather than specifically
addressing standing in judicial proceedings.’’ Its eventual decision to
dismiss the applicants’ judicial claim therefore effectively amounted to
saying that they had no right to invoke the defendant’s responsibility.
Conversely, the relevant ICJ decisions on questions of standing to insti-
tute proceedings have been widely recognised as having shaped the
general rules of standing to invoke responsibility.”’ While theoretically

86 Contrastarticles 49 and 54 ASR for the implications of this distinction; and see para. 8 of

the introductory commentary to Part Three, Chapter I ASR.

See below, Chapter 6. 3% See already above, Introduction (footnote 54).

89 ICJ Reports 1970, 36 (para. 46) (emphasis added).

See IC] Reports 1966, 34 (para. 51).

See the frequent references to the South West Africa and Barcelona Traction judgments
in the ILC’s work on State responsibility: introductory commentary to Part Three,
Chapter [, para. 2; commentary to article 48, paras. 2, 7-9, 11.
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distinct, the two rules therefore have evolved along parallel lines. This
in turn would seem to suggest that a State that can establish a general
right to invoke another State’s responsibility should be presumed to
have standing to do so by way of IC] proceedings.”*

1.2.4 Interim conclusions

To sum up, the legal rules governing standing are considerably more
complex than is often assumed. In principle, standing applies to both
enforcement measures relevant to the present study; States seeking to
respond to breaches of the law by way of countermeasure and IC]
proceedings must establish a sufficient link between themselves and
the legal rule whose infringement they allege. They will succeed in
doing so where they have a right or legal interest in the observance of
the relevant rule. Whether this is so cannot be determined a priori, but
depends on an interpretation of the law. This interpretation involves
rules of different generality as well as direct and indirect rules. It is,
moreover, complicated by the fact that standing to take countermea-
sures may well be subject to different, more stringent, conditions than
standing to institute IC] proceedings. In the light of these consider-
ations, it is now possible to assess how rules of standing have been
applied in practice.

1.3 Standing to enforce individual legal positions

It has been stated in the Introduction that the concept of obligations
erga omnes protects general interests of the international community.
Accordingly, subsequent chapters analyse whether (or under which
circumstances) States have standing to defend general interests under
international law. The present section addresses a preliminary issue. It
first introduces the basic distinction between individual and general
interests, on which the subsequent discussion hinges. In a second step,
it briefly shows that where States seek to protect their individual inter-
ests, the question of standing presents few problems and can be dealt
with summarily. Having addressed it at this preliminary stage, subse-
quent chapters will concentrate on the more controversial issues raised
by the erga omnes concept.

92 See also para. 2 of the ILC’s commentary to article 42 ASR, noting that the invocation
of responsibility (addressed by the ILC) would include ‘an application before a
competent international tribunal’.



CLARIFICATIONS 41

1.3.1 The basis of the distinction

It has been said already that the rules of standing distinguish interests
protected by the law from other (‘mere’) interests.”” Whether a specific
interest is legally protected largely depends on whether it is individual
or general in character. Unlike the distinction between legally pro-
tected, and other, interests, this distinction first and foremost depends
on a factual assessment of the situation. Although not always easy to
apply, it is based on a very simple criterion. In line with the ordinary
meaning of the term, interests qualify as ‘individual interests’ if they
concern one actor in its personal capacity. In contrast, interests will be
referred to as ‘general interests’ if they are shared by a majority of
actors. Applied to the present context of law enforcement by States,
the crucial distinction therefore needs to be drawn between breaches of
international law that affect one State in its individual capacity and
those that affect it as a member of a group.

While individual interests are necessarily allocated to one State, gen-
eral interests may be shared by groups of different sizes. A small num-
ber of riparian States may have a general interest in the use of a
particular watercourse. All State parties to a multilateral treaty may be
interested in seeing the treaty rules complied with. Finally, all States (as
members of the international community of States) may have a general
interest in seeing some, or even all, rules of customary international law
performed. Whether the respective general interests are legally pro-
tected and can be vindicated by way of countermeasure or judicial
proceedings must be decided in each individual case; as will be shown
below, it may depend on factors as diverse as the structure or source of
the obligation breached, the gravity of the infringement, or the number
of State parties sharing a general interest.

By comparison, the identification of individual legal interests presents
fewer problems. Of course, the mere fact that a State has been individually
affected by a specific breach of international law does not mean that it
necessarily has standing to respond against it. Just as general interests,
individual interests need to be legally protected in order to give rise to
standing. In the Barcelona Traction case, to take but one example, Belgium
was certainly individually affected by Spain’s treatment of the Barcelona
Traction company - after all, it was the State of nationality of the majority
of shareholders who had to bear the brunt of the financial losses. In the

93 See above, section 1.2.1
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view of the Court, this particular individual interest, however, was not
legally protected; in the absence of any treaty rule to the contrary, there
was no room for diplomatic claims on behalf of shareholders.”* Difficulties
need nevertheless not be overstated. In fact, in most cases, the identifica-
tion of individually injured States presents very few problems. To illustrate
the point, the subsequent subsection will give a short overview of the main
categories of individual legal interests recognised in international law.

1.3.2 Categories of individual legal positions

Although the need to distinguish between legal and other interests arises
with respect to both individual and general interests, it does not usually
present major problems in the former case. Two main categories of
individual legal interests can be distinguished. First, States have standing
to respond against breaches of bilateral rules that have been established
in their favour. And secondly, even if the rule in question applies between
more than two States, States are entitled to respond if the obligation
breached was owed to them. Both categories present few problems, as
can be seen be seen, inter alia, from the ILC’s work on State responsibility,
during which the relevant provisions, articles 42 (a) and 42 (b)(i) ASR
(unlike the other rules on standing), proved uncontroversial.

1.3.2.a Bilateral legal rules and similar situations

If a wrongful act affects bilateral rules that apply between two States
only, the situation is straightforward. In this case, the question of stand-
ing can be answered even without assessing the effects of the breach. If
one State violates a bilateral obligation, the other State has standing to
respond against the breach, simply because it is the exclusive beneficiary.
Five types of such bilateral legal rules can be distinguished.

The obvious example in point is that of legal relations arising
under bilateral treaties. Where one State party disregards its obliga-
tions, it is undisputed that the other has standing to respond to
breaches.”® Two other, less common, situations are analogous. One
is the case of bilateral custom.’® A State establishing the existence

9% See above, Introduction.

95 See commentary to article 42, para. 7. Breaches of bilateral treaties are one of the most
common grounds prompting the other treaty party to resort to countermeasures or ICJ
proceedings. These disputes have not given rise to problems of standing.

96 Cf. Rights of Passage case, IC] Reports 1960, 39; Degan (1997), 243-246; Akehurst
(1974-1975), 28-31. As Soerensen (1960), 43, has observed, the distinction between
bilateral custom and a (tacit) bilateral agreement is often artificial.
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of a rule of bilateral custom, applying only in relation to itself and
another State, is entitled to respond to a breach of that rule.””
Unilateral undertakings (promises), assumed by one State in rela-
tion to another State, provide the second analogy.’® If one accepts
that one State, by virtue of a unilateral act, can assume binding
obligations, it can do so not only in relation to all States (as France
was said to have done in the Nuclear Tests cases),”” but also vis-a-vis a
specifically defined other State (such as Denmark in the case of the
Thlen declaration).'’” In this situation, the other State as the exclusive
beneficiary of the legal rule is entitled to respond to breaches of the
promise. !

Outside the case of bilateral treaties and analogies, two further situa-
tions can be envisaged. The first is that of a binding inter-State judgment
or award in favour of one State.'”” Under normal circumstances,
this judgment will only be binding inter partes, i.e. between the two parties
to the arbitration or adjudication.'’® Unless the specific dispute
settlement mechanism provides for an institutional form of execu-
tion,'%* it has been accepted that the State favoured by the judgment

97 Hence, India, in the Rights of Passage case, despite raising a variety of objections, did not
dispute Portugal’s right to invoke responsibility allegedly entailed by India’s violation
of a customary right of passage between Daman and the Portuguese enclaves; see

ICJ Reports 1960, 39-43.

Commentary to article 42 ASR, para. 6; de Hoogh (1996), 37. On unilateral
undertakings see Brownlie (2003), 612-615; Degan (1997), 287-306.

99 Cf. IC] Reports 1974, 270 (para. 51), and 474 (para. 53), where the Court found that ‘the
French government [had] conveyed to the world at large, including the Applicant, its
intention to effectively terminate these [atmospheric]| tests’ (emphasis added). The
pronouncement is further discussed below, section 3.3.3.

100 Eastern Greenland case, PCIJ, Ser. A/B, No. 53, (1933), 69-73.

101 No issue of standing therefore arose when Denmark as the exclusive beneficiary of the
obligation, invoked the Ihlen declaration before the Court.

Commentary to article 42 ASR, para. 7. Whether international decisions really are a
case of exclusive injury is however a matter of debate; cf. below section 2.2.2.c.

In the case of ad hoc arbitration, this will follow from the bilateral character of the
compromis. In the case of institutionalised arbitration or adjudication, it is usually
regulated in the treaty establishing the judicial or arbitral body, see article 59 of the IC]J

Statute or article 296, para. 2 LOSC.

Such provisions are not infrequent. Article 94 UNC, which recognises the Security

Council’s special role, is the most prominent example. For further examples see article
33 of the ILO Constitution, articles 84-88 of the ICAO Convention, article 39 of the
European Convention for the Pacific Settlement of Disputes, or article 50 of the Pact of
Bogota, (whose application led to the IC] proceedings in the Arbitral Award case between
Nicaragua and Honduras, see IC] Reports 1960, 192). In the presence of such special
clauses, it must be determined whether institutional enforcement is meant to be
exclusive. At least in respect of article 94, this question must be answered in the
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can take coercive action in order to secure compliance, as has hap-
pened, for example, in the Socobel case or in the aftermath of the Corfu
Channel case.'’® The final case is that of a stipulation pour autrui.'°® While
transcending the formally bilateral context, it is widely accepted that
such treaties are subject to similar rules. In particular, the third State in
whose favour the right has been created will be treated as an exclusive
beneficiary, and consequently has standing to respond against
breaches.'®”

1.3.2.b Special injury

In most cases, internationally wrongful acts affect rules that apply
between more than two States, and that do not benefit one State only.
Multilateral treaties are the most evident example; by definition, they
apply between more than two States. To these, obligations of customary
international law have to be added; with the exception of bilateral
custom, they are equally binding on more than two States.'’® In these
cases, there is no exclusive beneficiary of the rule; all States bound by it
have some general interest in seeing it observed (which, of course, is not
necessarily legally protected). The distinction between States having
standing and States not having standing therefore cannot be drawn by
simply analysing who is a party benefiting from the rule. Identifying

negative; individual enforcement action thus remains possible (Oellers-Frahm (1976),
667-669; Guillaume (1997), 444-445).

In Socobel, the Belgian government instituted proceedings before the PCIJ against
Greece, which had allegedly violated its international obligation to comply with an
arbitral award rendered in favour of the Société commerciale de Belgique, see PCIJ, Ser.
A/B, No. 78 (1939), 160; and for the subsequent proceedings before the civil tribunal of
Brussels see Socobel v. Greek State, 18 ILR 3.

In the aftermath of the Corfu Channel case, the United Kingdom took a variety of steps
to satisfy the ICJ’s award of damages; these eventually led to the arbitral and judicial
proceedings in the Monetary Gold dispute: see RIAA, Vol. XII, 13 (for the arbitral award),
ICJ Reports 1954, 19 (for the IC] proceedings), and further below, section 2.2.2.c. In
addition to these cases, States have often exercised diplomatic or economic pressure to
enforce judgments or awards; the United Kingdom’s decision to make the conclusion
of a bilateral commercial agreement dependent on the prior execution of the Lena
Goldfield award (36 Cornell Law Quarterly (1950-1951), 42) is a prominent example in
point; see Guillaume (1997), 444; Oellers-Frahm (1976), 657.

Cf. article 36 VCLT and the PCIJ’s judgment on Free Zones of Upper Savoy and the District of
Gex, PCIJ, Ser. A/B, No. 46 (1932), 147-148. Treaties creating proper rights of third
parties have to be distinguished from those creating obligations, which, by way of a
reflex, might benefit third States without however granting them actual rights; see
Verdross/Simma (1984), 483.

See para. 7 of the ILC’s commentary to article 42 ASR; and further draft article 40, para.
2(d) of the 1996 text.

108 Crawford (Hague Lectures), 4.
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individually injured States nevertheless remains unproblematic if the
breach has specially affected one State in a legal position. Of course,
whether special effects are legally relevant again depends on an analysis
of the law. In two situations, however, this is universally accepted.
Multilateral obligations that are required to be performed in relation
to one particular State are the first, and most important, case in
point.'’? Although the legal rules apply between a plurality of States,
the obligations arising under them are owed to one State in particular. In
the case of a breach, that State therefore is specially affected and
entitled to respond. A brief reference to obligations in the field of
diplomatic or consular relations may illustrate the point. Despite their
multilateral (customary or conventional) character, these obligations
have to be performed between pairs of receiving and sending States."'°
A receiving State’s duty to respect diplomatic immunities under article
39 of the Vienna Convention on Diplomatic Relations, although deriving
from a multilateral rule, therefore, always arises in relation to one
specific (sending) State. As a consequence, in the case of a breach, that
(sending) State is specially affected and entitled to respond.
Obligations in the field of diplomatic or consular law are not the only
multilateral obligations that are required to be performed in a bilateral
context. Obligations arising under rules regulating the use of economic
or military pressure (including those outlawing the use of force), obliga-
tions concerning questions of extradition or rights of transit or passage
are further examples in point.''’ Since all of these rules are required to
be performed between pairs of States, they are frequently referred to as

‘bilateralisable’ obligations, or ‘bundles of bilateral relationships’.'"”

109 On the following see Simma (1972), 152-155; Feist (2001), 49-52 and 123-124;
Sicilianos (1990), 107-110; and further below, section 1.2.1.a.
See the respective articles 2 of the Vienna Diplomatic and Consular Conventions. The
relevant provisions setting out, for example, the diplomatic provisions therefore
usually make express reference to sending and receiving States. In international
jurisprudence, cases involving alleged breaches of diplomatic and/or consular law
have not given rise to problems of standing (see e.g. the proceedings in the Hostages,
and Breard cases; IC] Reports 1980, 3 and 1998, 244 respectively).
See Sachariew (1986), 63-67 with further references. The proceedings in the Barcelona
Traction case suggest that identifying the State to whom performance is due may
involve complex questions of interpretation, especially in cases of diplomatic
protection. As that case shows with particular clarity, in order to have standing, a State
has to be specially affected in a legally protected position.
112 See e.g. Sicilianos (1990), 107; Simma (1994a), 364; Sachariew (1988), 277; Annacker
(1994a), 30; ILC, commentary to article 42, para. 8.
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In addition, a State may also be specially affected if the breach of a
multilateral obligation at the same time affects its personal or territorial
sovereignty. As will be discussed more fully below,"'” not all multi-
lateral obligations apply between pairs of States only. Even where this
is not the case, breaches can, however, have special effects on particular
States. As the brief reference to Belgium’s position in the Barcelona
Traction case has shown, not all special effects are legally relevant.
However, where the breach affects sovereign rights of one particular
State, it is generally accepted that they are, and that the specially
affected State has standing to respond against the breach. The point
may be illustrated with reference to the Nuclear Tests cases, in which the
two applicants sought from the Court a declaration that France was
prohibited from conducting atmospheric nuclear tests.''* In view of the
applicants, a customary rule to this effect had come into existence.
France’s obligation under this alleged rule was not owed to one State
in particular; it had to be performed vis-a-vis all States. To establish
standing, both applicants, inter alia, argued that their territory would
be contaminated by radioactive fallout, and that they would therefore
be specially affected by France’s conduct.''® While the Court did not
address the issue, having declared the dispute moot, the separate and
dissenting opinions confirm that New Zealand and Australia, as spe-
cially affected States, would have had standing to bring the case.''®
More generally, the case illustrates that where breaches of multilateral
obligations affect sovereign rights of particular States, those State are
entitled to respond.""”

1.4 Concluding observations

The present chapter has sought to clarify a number of basic issues
underlying the specific questions to be addressed in the course of the
subsequent analysis. Apart from outlining the legal regime governing

113 See below, section 2.1.1.  *** IC] Reports 1974, 253 and 457 respectively.

115 See especially ICJ Pleadings, Nuclear Tests, Vol. I; Vol. II, 82. In addition, the applicants
also relied on the erga omnes concept; cf. on this point below, section 5.2.5.a.

116 See e.g. joint Diss.Op. Onyeama, Dillard, Jimenez de Arechaga, Waldock, IC] Reports
1974, 369 (para. 117); Sep.Op. Petrén, ibid., 303-304; Diss.Op. Barwick, ibid., 427-428.
The same is implicit in Judge de Castro’s dissent, see ibid., 38-90. For the Court’s
findings on mootness see IC] Reports 1974, 269-270 (paras. 50-52) and 474-475
(paras. 52-55) respectively.

17 See further Sachariew (1986), 109-116; Picone (1983), 78; and para. 12 of the ILC’s
commentary on article 42 ASR.
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countermeasures and IC] proceedings, it has shown that both enforce-
ment measures can only be taken by States that have established an
entitlement to do so. The notion of standing, used to describe this
requirement, is normative and flexible and the subject of very diverse
legal rules. Standing presents few problems where States seek to
respond against internationally wrongful acts affecting their individual
legal positions. In contrast, it is highly controversial whether States
have standing to defend general interests, i.e. interests shared by groups
of States. This question is addressed in the next chapters, first in histor-
ical perspective, later with specific regard to the erga omnes concept.



2 Traditional approaches to standing

In order to evaluate how the erga omnes concept has affected the inter-
national rules of standing, it is necessary to assess the status quo ante. The
present chapter analyses whether international law prior to the Court’s
Barcelona Traction judgment recognised the right of States to respond to
wrongful acts that did not affect them in their individual legal positions.
Quite frequently, this is flatly denied. Following a popular analysis,
traditional international law consisted of bilateral or bilateralisable
legal rules, which gave rise to reciprocal rights and duties between
pairs of States. Riphagen for example described traditional inter-
national law as ‘bilateral-minded’, while Verdross (in more guarded
terms) spoke of the ‘essentially relative character of international obli-
gations’.' These characterisations were based on two propositions. First,
States individually injured by breaches of international law have stand-
ing to respond. Secondly, their right to respond is exclusive. The first of
these propositions has been addressed already; it is uncontroversial and
remains true today. In contrast, it is highly contentious whether, prior
to the emergence of the erga omnes concept, standing was limited to the
defence of individual legal positions. This will be discussed in the pre-
sent chapter.

A brief look into the classic treatises of international law shows that
debates about standing in the general interest have a long history.”
Grotius’ claim that kings ‘have the right to demand punishment not
only on account of injuries committed against themselves or their
subjects, but also on account of injuries which do not directly affect

! See Verdross (1964), 126; Riphagen, Third Report, YbILC 1982, Vol. II/1, 38 (para. 97).
2 See Meron (1998), 122-130; Frowein (1994), 406-408; Alland (1994), 359-360; Nolte
(2002), 1084-1086.
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them but excessively violate the law of nature or of nations in regard to
any persons whatsoever’” is only the best known but by no means the
only early pronouncement on the issue. In eighteenth-century litera-
ture, Bynkershoek and Vattel disagreed on whether England had been
entitled, in 1662, to take reprisals against the Netherlands in order to
vindicate rights of the Sovereign Order of Malta - one stressing the need
to sanction wrongful conduct, the other cautioning against anarchy.”
One century later, Bluntschli and Heffter produced lists of breaches of
international law against which each and every State should have stand-
ing to react,” while Phillimore and von Bulmerincq warned against
intervention in the name of a greater good.”

The present section does not attempt to recapitulate these debates.
Instead, it focuses on issues of standing that had received support in
practice or jurisprudence and that were discussed at the time of the
Court’s Barcelona Traction judgment. This restrictive focus seems neces-
sary because, contrary to a popular perception, standing to protect
general interests was much discussed in the years preceding the emer-
gence of the erga omnes concept. The growing recognition, in the course
of the twentieth century, of multilateral obligations transcending the
bilateral relations between pairs of States put pressure on the allegedly
‘bilateral-minded’ system - a problem touched upon already in relation
to the Nuclear Tests cases.” Given the special consequences of France’s
alleged breaches of international law, Australia and New Zealand in that
case could claim to be specially affected in their individual legal posi-
tions. However, what if the radioactive fallout had not reached one
particular State’s territory, but polluted the high seas, i.e. an area of
the world not allocated to one State in particular? The least that can be
said is that a regime premised on individual injury would have had
difficulties in determining standing.®

The problem of course is not specific to the issue of nuclear tests, but
arises wherever a State violates multilateral obligations that cannot be

sw

Grotius (1646/1925), book I, chapter 20, § 40.

Contrast de Vattel (1758/1916), book II, § 348 and van Bynkershoek (1744/1946),
chapter 22, § 5. On the incident see also Phillimore (1879), vol. III, 30-31.

Bluntschli (1868), 263-265 (§§ 471-473); Heffter/Geffcken (1882), 222 (para. 104).
Phillimore (1879), Vol. 1, 442; Vol. III, 30-31; van Bulmerinq (1889), 84-85; similarly
Martens (1864), tome 2, 198 (para. 261).

See above, section 1.3.2.b For the quotation see Riphagen, Third Report, YbILC 1982,
Vol. 1I/1, 38 (para. 97).

See Birnie/Boyle (2002), 196, for a similar observation.
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performed in relation to one other State, and which therefore are not -
in the above terminology - ‘bilateralisable’.” It was brought to the fore
by the gradual emergence of obligations of States to respect human
rights of their nationals. As the IC] declared in its 1951 Genocide opinion:

In [the 1948 Genocide] convention, the contracting States do not have any
interests of their own; they merely have, one and all, a common interest,
namely the accomplishment of those high purposes which are the raison d’étre
of the convention. Consequently, in a convention of this type, one cannot speak
of individual advantages and disadvantages to States, or of the maintenance of a
perfect contractual balance between rights and duties.'®

Less than a decade later, the European Commission for Human Rights
similarly confirmed the specific character of human rights obligations
in the Pfunders case, where it stated that

the purpose of the High Contracting Parties in concluding the [European]
Convention was not to concede to each other reciprocal rights and obligations
in pursuance of their individual national interests ... but to establish a com-
mon public order of the free democracies of Europe with the object of safe-
guarding their common heritage of political traditions, ideals, freedom and the
rule of law.""

Although neither of these pronouncements had a direct bearing on
the question of standing,'” both exposed the limits of the concept of
individual injury very clearly. By disregarding its obligations under

9 See above, section 1.3.2.b.

10 ICJ Reports 1951, 23. During the pleadings, the point had been forcefully made by the
British government, which had argued that the parties’ obligations under the Genocide
Convention ‘are not obligations to be executed towards or for the benefit of other
States’ (ICJ Pleadings, 64).

' 4 YbECHR (1961), 138; and see further ibid., 140.

12 In the Genocide opinion, the Court stressed the specific character of the convention when
discussing the permissibility of reservations; it was part of the reasoning leading the
Court to endorse the object and purpose test, which eventually informed article 19(c)
VCLT. On the case see Klein (1995b), 544; Ruda (1975), 133-156.

In the Pfunders case, the Commission found that because of the specific character of
the European Convention, Austria could file an inter-State complaint in relation to
breaches that had taken place prior to its own accession to the European Convention.
Although rejecting the contrary Italian position, the Commission held that the
complaint was partly inadmissible on other grounds and otherwise manifestly
unfounded; hence there had been no violation of the Convention (see 6 YbECHR (1963),
740). As regards standing, the case presented no major difficulties since (then) article 24
expressly recognised the right of ‘[a]ny High Contracting Party’ to bring inter-State
complaints. On the provision see below, section 2.2.2.a.; on the Pfunders case see Jacobs/
White/Ovey (2002), 20-21; Simma (1972), 179-182; Golsong (1963), 92-95.
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either of the two conventions, a State might well act in contravention of
a ‘common’ or ‘general interest’ or even of a ‘common public order’.
However, neither of these violations would usually affect any State in its
individual legal positions."”

The international legal system did not respond to these challenges in
a uniform way. Partly, States tried to deal with the problem at an
institutional level, i.e. by establishing international organisations cap-
able of addressing issues of common concern. In the special field of
human rights, individuals themselves were increasingly given proce-
dural capacity to vindicate their rights. As regards the subject of the
present inquiry, assertions, by States, of a right to respond against
wrongful acts affecting general interests met with very different reac-
tions. Two statements, made by ICJ judges in the context of the preli-
minary objections judgment in the South West Africa cases show the
degree of uncertainty and disagreement. Invoking ‘the old tag ... pas
d’interét pas d’action’, President Winiarski restated what might be char-
acterised as the restrictive approach in its purest form. He was adamant
that ‘an interest [had to be] personal and direct;’ it was a general
principle of law that legal actors could only respond to breaches of
individual legal positions.'*

Judge Jessup put forward a very different view, arguing that ‘[ijnter-
national law has long recognised that States may have legal interests
in matters which do not affect their financial, economic, or other
“material”, or, say, “physical” or “tangible” interests’. In specific situa-
tions ‘States [therefore have] a legal interest in the general observance
of the rules of international law.”"”

The contrast between the two statements, as indeed the procedural
history of the case in whose context they were made, shows that the
traditional regime of standing was not static but in a state of tension. In
order to convey this impression, the following analysis does not pro-
ceed chronologically, but distinguishes restrictive tendencies from
early attempts to recognise a right of standing in the absence of

13 Based on the arguments referred to in the context of the Nuclear Tests cases, States
obligations vis-a-vis their own nationals would have to be distinguished from human
rights obligations owed to foreigners. Breaches of the latter would of course specially
affect the foreigner’s State of nationality, as would breaches committed on the territory
of a foreign State.

* ICJ Reports 1962, 455 and 456.

15 ICJ Reports 1962, 425; and further ibid., 428-430. For similar observations see already
Jessup (1948), especially at 2 and 154.
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individual injury. For the sake of convenience, it does not distinguish
between countermeasures and IC] proceedings, but treats both forms of
law enforcement together.'®

2.1 Restrictive tendencies

Under a restrictive approach, States are only entitled to institute
ICJ proceedings or resort to countermeasures in response to wrongful
acts that affect their individual legal positions. Just as in President
Winiarski’s above-quoted pronouncement, statements in favour of this
approach often took the form of claims that States did not have standing
to vindicate general interests.'” A statement by Eagleton (who was critical
of the narrow approach allegedly dominating international practice) is
particularly clear. In his view, ‘Responsibility [under traditional inter-
national law] was acknowledged only in relation to another state; it was
based on ‘tort’ or ‘delict’ [ ... ]. The two states concerned fought it out as
between themselves, and no one else had the right to interfere.”'®

For the purposes of the present discussion, statements like these are
of little help - they may or may not have been correct at the time they
were made, but they do not advance the analysis. In contrast, two other
restrictive tendencies are of considerable relevance and will be ana-
lysed. The dominance of what may be termed a ‘structural analysis’ of
multilateral obligations is the first aspect. As will be shown, there
emerged, in the decade before the Court’s Barcelona Traction judgment,
a particular way of classifying and interpreting multilateral obligations.

!¢ In addition to countermeasures and ICJ claims, see below, section 2.2.2.d for a brief
discussion of forcible enforcement action.

For the reasons stated in the Introduction (above, text accompanying footnotes
31-37), the present chapter does not address instances of enforcing general interests by
asserting national jurisdiction over foreign conduct deemed to contravene common
values. As a consequence, no attempt is made here to discuss nineteenth-century
tendencies to suppress the slave trade. The well-known British and US American
decisions on the matter reflect the tension between effective enforcement and respect
for other States’ rights on the other: see e.g. United States v. ‘La Jeune Eugeénie’, 26 Federal
Cases 832 (1822) on the one hand, and The ‘Antelope’, 23 US (10 Wheaton) 64 (1825), or
The ‘Le Louis’, 2 Dodson 210 (1817) on the other. For a detailed examination cf. Rubin
(1997), 82-137.

17 Cf. e.g. Tsuruoka’s Working Paper on State Responsibility, YbILC 1963, Vol. II, 250 (para.
14); Anzilotti (1902), 84; Strupp (1920), 13-16; Miinch (1963) 137-138; similarly the
many writers maintaining the need for a narrowly conceived notion of damage as a
precondition of responsibility. It must be conceded that many of these commentators
de lege ferenda argued for a broader approach.

18 Eagleton (1951), 423.
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Codified in article 60 VCLT, this structural analysis has exercised con-
siderable influence on the law of State responsibility, in particular the
rules of standing. The second aspect to be addressed is the ICJ’s treat-
ment of the South West Africa case, which - as stated above '’ - epitomises
a restrictive approach disavowed by the Barcelona Traction dictum.

At the outset, it should be said that neither the South West Africa
judgment nor article 60 VCLT (or indeed the structural analysis upon
which it is based) constitute absolute, pure, applications of the restric-
tive approach as encapsulated in President Winiarski’s statement
quoted above. Both engage with the problem of multilateralism, and
acknowledge the possibility that individual States might be entitled to
vindicate general interests. At the same time, they reduce this possibil-
ity to a minimum by subjecting it to strict conditions. It therefore seems
justified to address them together as applications of a restrictive
approach to questions of standing.

2.1.1 A structural analysis of multilateral obligations

The structural analysis of multilateral obligations is the first factor
restricting the right of States to defend general interests. The expression
‘structural analysis’ is used here to denote a specific approach to the
classification of multilateral obligations, which places great emphasis
on the structure of performance of the respective obligations. This
approach has never been formulated in the abstract. Instead, it is impli-
cit in Sir Gerald Fitzmaurice’s ILC Reports on the law treaties, which
constitute an attempt to come to terms with the problem of different
categories of multilateral obligations - a problem that had been exposed
in, for example, the IC]’s advisory proceedings in the 1951 Genocide case
or the European Commission’s report in Pfunders.”’ This structural ana-
lysis eventually provided the basis for article 60 VCLT, addressing the
right of States to suspend or terminate treaties in respond to breaches.
Given the close relation between countermeasures and treaty-based
responses under article 60, this alone would be sufficient to warrant
some further analysis. The impact of the structural analysis on the
rules of standing, however, goes beyond article 60 VCLT. The ILC’s
deliberations on what was to become article 60 VCLT constituted the

19 See above, Introduction (footnote 58).

20 See above, footnotes 10 and 11. It is interesting to note that Fitzmaurice - acting in his
(then) capacity as agent of the British government - first presented his typology of
obligations during the pleadings in the Genocide case: see ICJ Pleadings, especially at 64
and 387-388.
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first general debate about issues of standing and had a profound influ-
ence on, for example, its work on State responsibility.”’ Although
originally developed within the framework of the law of treaties,
Fitzmaurice’s classification of multilateral obligations has been applied
to all types of legal relations, irrespective of their source,”” and is
generally accepted as workable and analytically sound.”* Although not
always acknowledged, the structural analysis of multilateral obligations
thus is of considerable relevance for the present study. In order fully to
understand its influence on the rules of standing, it is necessary to first
introduce the three categories upon which it based.

2.1.1.a Three categories of obligations

Fitzmaurice was not the first to suggest a distinction between different
types of multilateral obligations. His analysis heavily drew on the
earlier work by Triepel and Bergbohm, who had drawn a basic distinc-
tion between law-making treaties or agreements on the one hand
(Vereinbarungen, or traités-lois), and contractual treaties (Rechtsgeschdften,
or traités-contrats) on the other.”* Their so-called Vereinbarungstheorie was
based on recognition that under some treaties, parties assume identical
obligations, whereas others provide for corresponding rights and duties
that are to be performed reciprocally, between pairs of States.”” For all
its flaws,”® this approach clarified the crucial relevance of the notion of

21 See the express references to article 60 VCLT in paras. 4, 5, 12, 13 of the Commission’s
commentary to article 42 ASR; and cf. further Crawford (2002a), 39.

22 Sachariew (1986), 33; Crawford, Third Report, para. 91; Crawford (2000), 30; de Hoogh
(1996), 79 (his footnote 143); and cf. also article 42 ASR.

23 See e.g. Dupuy (2002b), 380-383; Reuter (1995), 174-175 (para. 302); Simma (1972),
passim; (Verdross/Simma 1984), 341 and 517-518; Schwelb (1967a), 309; Sicilianos (1993),
341; Elias (1974), 114-115; Feist (2001), 47-57, 122-131; Sachariew (1988), 273;
Bleckmann (1974); Hafner (1988), 187; as well as article 42 ASR.

It is important to note that this general support for the categories distinguished by
Fitzmaurice does not necessarily extend to the prescriptive parts of the structural analysis;
see below, footnote 75.

24 Triepel (1899), who in turn relied on Bergbohm’s earlier study published in 1887. The
influence of Triepel’s theory is, for example, discussed by Partsch (1962), 389; and Gihl
(1937), 47-53.

The influence of earlier approaches on Fitzmaurice’s classification of treaties is
particularly obvious in draft article 8 of his First Report, YbILC 1956, Vol. II, 108.

2> Triepel (1899), 46; Bergbohm (1887), 81.

26 For a critical analysis of the Vereinbarungstheorie see Lauterpacht (1927), 156-159;
McNair (1930), 105-118; Feist (2001), 28-32; Reuter (1995), 23-24 (paras. 56-59);
Rousseau (1973), 68-69. The debates triggered by Triepel’s theory need not be
recapitulated here. Suffice it to say that in many respects, the Vereinbarungstheorie
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reciprocity.”’ In line with it, Fitzmaurice first drew a distinction
between reciprocal and other multilateral obligations. In a second step,
which went beyond the existing analysis and constitutes the main
innovation of Fitzmaurice’s structural analysis, the latter category of
other, non-reciprocal obligations was further divided into absolute obli-
gations (also referred to as ‘internal’,”® ‘self-existent’*” or ‘objective’*°
obligations) and interdependent (or ‘integral’*') obligations.

The first distinction was not only based on the Vereinbarungstheorie,
but also equates with what has been said above about multilateral
obligations - in fields such as diplomatic or consular law - that require
to be performed in relation to one particular State, and, although multi-
lateral, give rise to reciprocal rights and duties.”” Fitzmaurice himself
defined reciprocal obligations as ‘consist[ing] of a mutual and reciprocal
exchange of benefits or concessions as between the parties’, which
comprised obligations in such fields as diplomatic or consular law,
extradition treaties, or under the rules regulating the use of economic
or military pressure.”” In contrast, the performance of absolute and

proved simplistic, and that one of Triepel’s main claims - that only law-making treaties
were a source of law - was flatly rejected by international practice; contrast Triepel
(1899), 62 on the one hand, and article 38, para. 1(a) of the IC] Statute.

This explanatory value is recognised by most critics of the distinction, see e.g.
Lauterpacht (1927), 157; Oppenheim/Lauterpacht, Vol. I (1955), 878-90.

28 Provost (2002), 133-134.

2% Fitzmaurice, Second Report, draft article 19 (1)(iv), YBILC 1957, Vol. II, 31.

30 See e.g. the Eur.Comm’n HR, Pfunders case, 4 YbECHR (1961), 140; Eur.Ct. HR, Ireland v.
United Kingdom case, Ser. A, No. 25 (1978), para. 239; Simma (1994a), 364-369.

In fact, this third type of obligations is usually described as ‘integral’, see Crawford,
Third Report, para. 91 (but contrast the statement in para. 106(b), footnote 195);
Crawford (2000), 29-31; Gomaa (1996), 34-35; Simma (1970), 76; Sicilianos (1993), 348.
This choice of terms, however, is problematic, and has given rise to many
misunderstandings. For example, both interdependent and absolute (self-existent,
objective) obligations are often said to require an ‘integral performance’, cf.
Fitzmaurice, Second Report, draft article 19 (1)(iv), YbILC 1957, Vol. II, 31; id., Fourth
Report, draft article 18 (3)(e), YbILC 1959, Vol. II, 46; Sachariew (1988), 276-277. To
make matters worse, absolute (objective, self-existent) obligations have also been
qualified as ‘integral’, see Sachariew (1986), 21-22.

In order to avoid these problems, the third category will be referred to as
‘interdependent obligations’, which conforms with Fitzmaurice’s description of its
main feature.

See above, section 1.3.2.b.

See e.g. Second Report, draft article 18(1)(a), YbILC 1957, Vol. II, 30. Similar descriptions can
be found in his Second Report, draft articles 19 (1)(ii)(a) and 29(1)(ii) and

commentaries thereto, YbILC 1957, Vol. II, 31, 36, 54 (para. 124) and 68 (para. 209)
respectively; Third Report, draft article 18(2) and commentary, YbILC 1958, Vol. I, 27 and
41 (para. 78); see also Fourth Report, draft articles 18 and 20 and commentaries, YbILC
1959, Vol. 11, 45, 46, 66 (para. 82) and 70 (para. 102) respectively. On the category see also
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interdependent obligations cannot be reduced to reciprocal exchanges
between pairs of States. In both cases, the obligation in question is not
to be performed in relation to one State in particular. Instead, all States
bound by it have the same interest in seeing the obligation observed -
hence the observation that they required an ‘integral performance’.**
This does not mean however that the two categories are identical. Quite
to the contrary, the structural analysis offers a key to distinguishing
between both categories by pointing to the interrelation between the
obligations assumed by States.

Pursuant to Fitzmaurice, ‘absolute obligations’ require States to adopt
a parallel conduct within their own sphere of jurisdiction.”” The perform-
ance, by each State, of these obligations is in no way dependent on the
corresponding performance by other States, and compliance does not
result in any exchange of benefits.”® Expectations of reciprocity of
course might have played a role during the creation of the obligation
in question - as is particularly evident in the process of treaty-making
during which different States often express very different views on
whether parallel obligations are acceptable. However, the actual appli-
cation of the multilateral obligation is characterised by a complete
absence of reciprocity.

It is in this regard that interdependent obligations markedly differ.
Pursuant to the structural approach, an obligation qualifies as inter-
dependent if the performance, by all States, is inextricably linked.*” Just
as with absolute obligations, interdependent obligations cannot be split
up into pairs of legal relations. However, unlike absolute obligations,

Simma (1972), 152-155; Sachariew (1988), 277-278; Riphagen, Sixth Report, YbILC 1985,
Vol. 1I/1, 7 (para. 14).
34 Fitzmaurice, Second Report, draft article 19 (1)(iv), YbILC 1957, Vol. I, 31; id., Fourth
Report, draft article 18 (3)(e), YbILC 1959, Vol. II, 46; Sachariew (1988), 276-277; and
similarly Simma (1994a), 338, 351-352. Cf. also Shorter Oxford Dictionary (1973), 1088,
which defines integral as ‘something entire and undivided’ (section B.1).
See Fitzmaurice, Second Report, draft article 19 (1)(iv) and commentary, YbILC 1957,
Vol. II, 31 and 54 (paras. 125-126); Third Report, draft articles 18 (2), 19 (b) and
commentary, YbILC 1958, Vol. II, 27-28, 41 (para. 78), 44 (paras. 91-93); Fourth Report,
draft articles 18 (3)(e), 20 (1) and commentary, YbILC 1959, Vol. II, 45-46, 66 (para. 82)
and 70 (para. 102) respectively.
In the words of Fitzmaurice, ‘neither juridically, nor from the practical point of view,
[...] the obligation of any party [is] dependent on a corresponding performance by the
others’, YbILC 1957, Vol. II, 54 (para. 126).
See Fitzmaurice, Second Report, draft articles 19 (1)(ii)(b) and (iii) and commentary, YbILC
1957, Vol 11, 31 and 54 (para. 126); Third Report, draft article 18(2), 19 (a) and commentary,
YbILC 1958, Vol. II, 27-28, 41 (para. 78) and 44 (paras. 91-93); Fourth Report, draft
articles 18 (3)(e) and 20 (1), YbILC 1959, Vol. II, 45, 46, 66 (para. 82) and 70 (para. 102).
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they have to be performed between the parties, not independently by
each of them. They are premised on an implied understanding that the
purpose of the obligation can only be attained if each party complies with
it.’® Interdependent obligations thus incorporate reciprocity between all
States (aptly described as ‘global reciprocity’ by Sicilianos),” and one
State’s non-compliance puts into question the purpose for which they
have been entered into. When this is the case depends on an interpreta-
tion of the relevant obligation, and, at least in theory, the line between
absolute and interdependent obligations may not be as clear as the
structural approach suggests. In practice, however, a very narrow under-
standing of the category has helped avoid problems. In his Reports,
Fitzmaurice had stated that prohibitions on the use of specific weapons,
or obligations of disarmament, were interdependent in character.*’
Beyond these, rules prohibiting the exercise of sovereign rights in inter-
nationalised areas (most notably in Antarctica or in Outer Space) are the
only further, generally agreed, examples.*'

Absolute obligations have given rise to more problems. There is broad
agreement about the absolute character of human rights obligations, or
obligations providing for common standards of safety, e.g. at sea.”” To
these examples, which were already referred to by Fitzmaurice, one
might add other standard-setting obligations, notably in the environ-
mental field.** However, it is crucial to note that the category of abso-
lute obligations cannot be limited to these examples.** Precisely
because it is based on a structural analysis, the category comprises all
obligations that are to be performed independently, irrespective of

38 Cf. only Crawford, Third Report, para. 91; Crawford (2000), 29-31; Feist (2001), 49-52;
Gomaa (1996) 34-35; Simma (1970), 76; Sicilianos (1993), 348.

39 Sicilianos (2002), 1135.  *° YbILC 1957, Vol. II, 54 (para. 126 with footnote 73).

41 See e.g. article I of the 1959 Antarctic Treaty (402 UNTS 71), or article Il of the 1967 Outer
Space Treaty (610 UNTS 205). The narrow character of the definition is for example
stressed in the ILC’s commentary to Article 42 ASR, para. 15.

42 See e.g. Second Report, YbILC 1957, Vol. II, 54 (para. 125). In his Fourth Report, he spoke

more generally of conventions of a social or humanitarian character, draft article 18

(3)(e), YbILC 1959, Vol. II, 46 (footnote 12).

Environmental treaties often express this standard-setting character by describing the

object of protection as a ‘common heritage’ or a ‘good of mankind’, or by stressing the

‘intrinsic value’ of preserving, for example, wild flora and fauna. See Beyerlin (1996),

605-611 with references. On the general interest character of obligations in the

environmental field see Charney (1991), 162; Nettesheim (1996), 195-199; Giinther

(1999), 128-130; Brunée (1989), 791.

Among the few writers discussing absolute obligations outside the said categories are

Sachariew (1986), 90-92, and Simma (1994a), 337.
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their content. This is notably the case for all obligations requiring States
to adopt a uniform conduct. This includes, for example, the duty to
harmonise national laws, e.g. by outlawing specific forms of behaviour
(such as torture, hijacking of airplanes, or forgery),*> or by adopting
common rules of private law (e.g. under the Hague Conventions or
CISG).*® As regards executive, administrative, or judicial action, abso-
lute obligations, for example, require States to prosecute perpetrators
of certain wrongful acts, or to maintain specific archives, registers, or
records.”” To give but one example, article 7(e) of the 1971 Convention
on Psychotropic Substances®® obliges States parties to ensure ‘that
persons performing medical or scientific functions keep records con-
cerning the acquisition of the substances [referred to in Schedule 1] and
the details of their use.’

Contrary to the narrow focus of much of the academic debate, the
category of absolute obligations therefore is not limited to obligations
in the humanitarian, ecological, or social field.

2.1.1.b The legal regime

Following Fitzmaurice, the structural analysis provides the key to a
differentiated legal regime governing multilateral obligations. In his
Reports, he spelled out his approach in respect to three different areas
of the law: suspension and termination of treaties in response to prior
breaches,*” modification of treaties through subsequent agreements,”’
and non-performance of treaty obligation by way of countermeasures
(reprisal)’’ - a topic eventually not addressed in the Vienna Convention.
In its subsequent work, the Commission did not always adhere to
Fitzmaurice’s structural analysis of multilateral obligations. Under
Fitzmaurice’s successor, Sir Humphrey Waldock, it opted for a pragmatic
approach, often expressly disagreeing with what was considered to be an
over-refined structural differentiation.”” Interestingly, the situation is

45 See e.g. article 4 of the 1984 Torture Convention (1465 UNTS 85); article 3 of the 1971
Montreal Convention (974 UNTS 178) and article 3 of the 1929 Geneva Convention

on Counterfeiting Currency (112 LNTS 371).

See, for example, article 7 of the 1955 Hague Convention on the Law Applicable to the
International Sale of Goods (510 UNTS 147); and cf. Simma (1994a), 337.

47 Sachariew (1986), 91-92.  *® 1019 UNTS 175.

#% Second Report, draft articles 18-19, 29, YbILC 1957, Vol. II, 30-31, 35-36.

30 Third Report, draft articles 18 and 19, YbILC 1958, Vol. II, 27-28.

5! Fourth Report, draft articles 18 and 20, YbILC 1959, Vol. II, 45-46.

52 See e.g. Waldock, Second Report, YbILC 1963, Vol. II, 76-77 (para. 15).
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different with regard to responses against breaches. The one provision
addressing questions of standing, article 60 VCLT, indeed is clearly
informed by Fitzmaurice’s analysis. Of course, treaty suspension and ter-
mination under that provision is subject to a number of conditions not
applicable to other responses against breaches; notably responses can only
be directed against material breaches of treaties.”® Notwithstanding this
difference, debates preceding the adoption of article 60 VCLT had to
address the same question that is of relevance here: Under which circum-
stances should States be held to have standing to respond against treaty
breaches? On the basis of the travaux préparatoires and Fitzmaurice’s
Reports, it is possible to extrapolate a ‘structural’ regime of standing.
This legal regime neatly follows the pattern of performance of the
different categories of multilateral obligations. With respect to multi-
lateral obligations of a reciprocal character, the specially affected
State’s right to respond therefore is exclusive. In the framework of the
Vienna Convention rules, this is expressly provided for by article 60,
para. 2(b), which reserves the right to suspend treaties to specially
affected States and thus echoes draft provisions contained in
Fitzmaurice’s Second Report.”* The eventual adoption of that provision
was preceded by extensive debates that clearly exposed the different
understandings of multilateral obligations. Waldock had initially recog-
nised the right of ‘any other party’ to react against breaches of multi-
lateral treaties by way of suspension or termination.”” This ‘solidarity
view’*® was criticised within the ILC, but nevertheless found its way into
draft article 42, para. 2(a), adopted in 1963.°” Its supporters argued that
allowing each party to respond could deter States from violating trea-
ties.”® On a less practical note, they stressed the general legal interest of
all parties in seeing treaties complied. The point was made with parti-
cular clarity by Rosenne, who ‘[aJs a matter of principle, ... felt strongly

See above, section 1.1.

>* Fitzmaurice, Second Report, draft articles 18(1)(a) and 19(1)(iv), YbILC 1957, Vol. II,
30-31.

35 See his proposed draft article 20, para. 4a, YbILC 1963, Vol. II, 73.

3¢ Simma (1970), 68.

57 YbILC 1963, Vol. II, 204. In contrast to Waldock’s draft article 20, para. 4a, article 42,
para. 2a only recognised the right of all parties to suspend (but not to terminate) the
treaty in relation to the defaulting State.

%% See e.g. Waldock’s Second Report, YbILC 1963, Vol. II, 77 (paras. 15-17).
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that all parties to a multilateral treaty had the same interest with regard
to the observance of a treaty, so long as it was in force.”””

Critics of draft article 42, para. 2(a) responded that by allowing
all States to suspend or even terminate multilateral treaties, the
Commission would endanger the stability of treaty relations.®” They
also observed that there were different types of multilateral obligations,
and that different States had different interests in seeing them
observed. Various Commission members as well as a number of govern-
ments in particular stressed the need for a distinction between ‘the
general interest of all the parties and the specific and direct interest’
of parties individually affected.®’

It was this latter, more restrictive position, which eventually pre-
vailed, and found its way into article 60, para. 2(b).°* As is clarified by
the commentary to that provision, only individually injured States are
entitled to respond to breaches of multilateral treaties.®® For present
purposes, it is important to note that although the Commission did not
always acknowledge it, article 60, para. 2(b) implements Fitzmaurice’s
proposals to the letter. Based on a structural analysis, it equates
violations of reciprocal obligations with breaches of bilateral treaty
obligations.’® In contrast, the general legal interest in seeing multi-
lateral obligations observed is not sufficient to warrant a right to
respond.

39 YDBILC 1966, Vol. I/1, 60 (para. 26). The point was reiterated by Castren and Briggs, ibid.,
61 (paras. 40 and 47 respectively). Waldock’s observation that all treaties contained
‘a contractual element’ points in the same direction, see Second Report, YbILC 1963,
Vol.II, 77 (para. 15). It should be noted that Rosenne subsequently reversed his position,
see YbILC 1966, Vol. I/1, 128 (para. 7).
60 See Verdross, YbILC 1963, Vol. I, 294 (para. 62). Cf. also Schwelb (1967a), 321-326; Rolin
(1967), 359-361.
Cadieux, YDILC 1966, Vol. I/1, 62 (para. 60). Similar remarks were made by Yasseen, ibid.,
62 (para. 55), de Luna, ibid., 63 (para. 70), Rosenne, ibid., 128 (para. 7); as well as the
Dutch and United States governments, YbILC 1966, Vol. II, Annex, section 17 (318).
The eventual wording of the narrower formulation gave rise to further controversy.
In particular, there were different views on whether all parties to a multilateral treaty
had a ‘right’ or a ‘(legal) interest’ in its observation. By referring to special effects, article
60, para. 2(b) avoids this question rather salomonically. For details of the drafting
process see Simma (1970), 69-70.
YDbILC 1966, Vol. 11, 255 (para. 8). See further Simma (1970), 67-75; Feist (2001), 152-154;
Hafner (1988), 190; Hutchinson (1988), 188-189.
Consequently, suspension under article 60, para. 2(b) only takes effect between the
State specially affected and the responsible State, but leaves the other legal relations
intact.
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Given their special structure of performance, such bilateralisation is
impossible with regard to the other two categories of multilateral obli-
gations. In line with what has been said about the interrelation between
the obligations assumed by States, the structural approach clearly dis-
tinguishes between absolute and interdependent obligations. As to
interdependent obligations, article 60 VCLT opts for a completely multi-
lateralised regime.®® Pursuant to para. 2(c), all States can respond if the
breach of an obligation ‘radically changes the position of every party
with respect to the further performance of its obligations’. Despite the
unclear wording, the ILC’s commentary leaves no doubt that this for-
mulation is intended to cover the special case of interdependent obliga-
tions whose objective can only be achieved if all States perform their
respective obligations.®® This again mirrors the draft articles submitted
by Fitzmaurice in 1957, which had recognised the right of ‘the other
parties ... [to] ceas[e] to perform any obligations of the treaty ... which
are of such a kind that ... their performance by any party is necessarily
dependent on an equal or corresponding performance by all the other
parties.”®” Based on a structural analysis of the underlying patterns of
performance, the legal regime governing interdependent obligations
thus gives broad room to decentralised responses to breaches.®®

The situation is different with regard to the remaining category of
absolute obligations. As has been stated, these obligations are not to
be performed between States, but independently by each of them.
Pursuant to a structural approach, it follows that the breach, by one
State, leaves the obligations of other States unaffected and conversely
does not entitle them to respond individually. In draft article 19, para.
1(iv) of his Second Report, Fitzmaurice expressly stated that the breach
of an absolute obligation:

5 In addition to article 60, para. 2(c) VCLT, see also commentary to article 42 ASR,
para. 13; as well as draft article 40, para. 2(e)(ii) of the ILC’s first reading text; YbILC
1985, Vol. II/1, 26-27 (para. 19).

66 YbILC 1966, Vol. II, 255, para. 8. See further Simma (1970), 75-77; but contrast Sicilianos
(1990), 115-116. In the case of treaty suspension, article 60, para. 2(c) furthermore
stipulates that the suspension has legal effects vis-a-vis all other parties (inter omnes); see
Simma (1970), 76-77.

7 Draft article 19, para. 1(ii)(b), YbILC 1957, Vol. I, 31.

%8 This point is made very clearly in the ILC’s commentary to article 42 ASR, para. 14,
where the Commission observes: ‘The other States parties ... must all be considered as
individually entitled to react to a breach. This is so whether or not any one of them is
particularly affected ...’
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(@) Can never constitute a ground of termination or withdrawal by any of
the parties;

(b) Cannot even (to the extent to which that otherwise be relevant or
practicable) justify non-performance of the obligations of the treaty in
respect of the defaulting party or its nationals, vessels, etc.®”

Two years later, this position was confirmed with respect to the law of
countermeasures: ‘Action by way of reprisals may only be resorted
to ... . [pJrovided that the treaty concerned is not a multilateral
treaty ... where the force of the obligation is self-existent, absolute
and inherent for each party, irrespective and independently of perform-
ance by the others’.”’ By implication, article 60 VCLT produces the same
result. Individual States can only suspend multilateral obligations if
they are either specially affected (para. 2(b)) or if the obligation in
question is interdependent (para. 2(c)). Since interdependent obliga-
tions are distinguished from absolute obligations, para. 2(c) is clearly
inapplicable. As regards para. 2(b), unless they exceptionally affect
individual legal positions of one particular State (e.g. its nationals,
its territory, etc.”'), breaches of absolute obligations simply do not
‘specially affect’ any of the other States; hence no State is entitled to
respond individually.”* Redressing breaches of absolute obligations
therefore becomes a matter of collective or institutionalised action
pursuant to article 60, para. 2(a).””

The - seemingly neutral - structural analysis of obligations therefore
has important implications on the question if standing. By focusing on
patterns of performance, it makes the law dependent on sociological
characteristics of different categories of multilateral obligations.”* As a

9 Draft article 19, para. 1 (iv), YbILC 1957, Vol. II, 31.

70 Draft article 18, para. 3(e), YbILC 1959, Vol. II, 46. The same provision misleadingly
refers to ‘integral’ obligations. However, this is due to Fitzmaurice’s inconsistent use of
that term, and casts further doubt on the usefulness of the term ‘integral’. The passage
quoted, as well as the cross-references given by Fitzmaurice, clearly show that the
provision is intended to cover interdependent obligations.

See above, section 1.3.2.b.

As a further safeguard, article 60, para. 5 VCLT provides that humanitarian treaties may
never be suspended or terminated for grounds of breach by another State. The
importance of this clause, however, is often overestimated. Even without article 60,
para. 5, States could not usually suspend humanitarian treaties, since breaches do not
specially affect them.

Under that provision, suspension or termination of treaties remains possible if all State
parties (but for the wrongdoing State) so decide.

In the words of Simma (1994a), 365, ‘sociological characteristics have spilled over into
legal analysis.’
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consequence, decentralised responses to breaches are only permis-
sible where there is an exchange of benefits between States. This
means that, in the absence of individually sustained injury, decentra-
lised reactions are only permitted in response to breaches of interde-
pendent obligations. In contrast, outside that narrowly defined
category, the general interest of each and every State in the observance
of reciprocal or absolute obligations is not sufficient to trigger an
individual right of response.””

The structural approach thus indirectly favours institutional or col-
lective responses to breaches. While in the case of treaty regimes, such
collective enforcement or supervision can be institutionalised through
the creation of supervisory bodies, no equivalent possibility exists with
respect to norms of general international law. Despite the narrow
exception of interdependent obligations, the structural analysis thus
facilitates a restrictive approach to standing.

2.1.2 Arestrictive interpretation of treaty provisions: the South West
Africa case

Unlike the often-neglected structural analysis, the South West Africa case
is widely recognised as a landmark case on the rules of standing.”®
Indeed, more than any other event, the Court’s judgment of 18 July
1966 stands for a restrictive approach. It is not always acknowledged
that the case did not concern the general rules of standing, but the
interpretation of a special treaty-based jurisdictional clause, article 7(2)

75 Especially with regard to absolute obligations, this approach has not gone undisputed.
Many commentators have claimed that the structural approach developed by
Fitzmaurice would render absolute obligations practically unenforceable; see e.g. Simma
(1994a), 364-375; Weschke (2001), 64-71; Arangio-Ruiz (1977), 246-251; Simma (1972),
176-219. Possibly in response to this criticism, the European Court of Human Rights, in
the Ireland v. United Kingdom case, stated that ‘the Convention comprises more than
reciprocal engagements between the contracting States. It creates, over and above a network
of mutual, bilateral undertakings, objective obligations’, ECHR, Ser. A, No. 25 (1978), 90
(emphasis added).

Subsequent chapters willanalyse whether Fitzmaurice’s analysis of absolute obligations
remains persuasive today. For the time being, itis important to note that the interpretation
of absolute obligations described in the text neatly follows from the sociological analysis
upon which the structural approach is based.

Literature on the case is immense; see the extensive coverage by Dugard (1973) (with
many further references); and further id., (1966), 429; Higgins (1966), 573; Friedmann
(1967), 1; Bernhardt (1973), 24-30; Degan (1966), 9; Kappeler (1966), 335; Ginther (1971),
99-114; Boellecker-Stern (1973), 68-82; Fleming (1967), 241; de Visscher (1966), 17-28;
Reisman (1966-1967), 31-90; Johnson (1967), 157. For a very clear summary see Klein
(2000a), 494-497.
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of the South West African mandate agreement.”” That the case should
have acquired such notoriety therefore may seem curious. In fact, the
immediate effects of the decision were rather trivial - all the Court held
was that the jurisdictional clause of a 1920 treaty (which was soon-to-be
terminated)’® did not confer standing on two applicant States. However,
the interpretation of the specific treaty clause was informed by a restric-
tive understanding of the general rules of standing. In line with what
has been said above, about the blurred line between special and residual
rules of standing,”” the implications of the South West Africa judgment
therefore extend well beyond article 7(2) of the 1920 mandate agree-
ment. This factor, more than anything else, justifies the importance
attached to the decision.

In the circumstances of the case, the two applicant States, Liberia and
Ethiopia, alleged that South Africa’s administration of South West Africa/
Namibia®’ violated the terms of the 1920 mandate agreement. In the
agreement, the League had entrusted the administration over the former
German colony to South Africa, which in turn had accepted different
types of obligations. Under the so-called ‘special interest provisions’,
South Africa recognised certain rights of nationals of other League
members, such as the right of foreign missionaries to ‘prosecute their
calling’.®*' Under the so-called ‘conduct provisions’ (which were at stake
before the Court) South Africa had agreed to adopt a certain conduct
vis-a-vis the mandate population, e.g. to ‘promote to the utmost the
material and moral well-being and social progress’ of the inhabitants.**
Formally a bilateral treaty concluded between South Africa and the
League of Nations, the mandate agreement was multilateralised through
the inclusion of a broadly formulated jurisdictional clause. Article 7(2),
on whose interpretation the proceedings hinged, read as follows:

The Mandatory agrees that, if any dispute whatever should arise between the
Mandatory and another Member of the League of Nations relating to the interpreta-
tion or the application of the provisions of the Mandate, such dispute, if it cannot be
settled by negotiation, shall be submitted to the Permanent Court of International
Justice provided for by Article 14 of the Covenant of the League of Nations.

77 INOJ 1921, 89. South West Africa was classified as a C-mandate in the sense of article 22
of the Covenant. Whereas article 22 set out the general principles of the mandate system,
the actual Mandate Agreement spelled out the rights and duties of the mandatory.

78 See GA Res. 2145 (XXI). 7° See above, section 1.2.3.

80 The mandate territory was renamed by the General Assembly in 1968, see GA Res.
2372 (XXII).

81 Mandate agreement, article 5. %2 Mandate agreement, article 2(2).
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As is well known, the Court’s interpretation of this provision changed
considerably in the period between the 1962 judgment on preliminary
objections, in which the applicants’ standing was accepted, and its even-
tual reversal®’ on 18 July 1966.** This evolution (or regression) raises
questions about the relation between interim and merits proceedings,
as well as issues of institutional IC] law - notably the question of whether
the Court, in 1966, was bound by the earlier decision.®” Neither of these
problems will be addressed in the following, nor will the obvious question
of whether the Court’s ultimate decision was convincing. Instead, the
subsequent analysis will focus on how the Court approached the inter-
pretation of the treaty-based clause from a methodological point of view,
and on whether its approach sheds light on the general rules of standing.

In this regard, it is important to note that judges did not only read
article 7(2) very differently, but were equally divided on how to approach
the question of interpretation. In terms of method, judges representing
the 1962 majority largely relied on narrow, textual grounds. In their view,
article 7(2) was formulated in clear enough terms. It used very broad
language (‘any dispute whatever’, ‘another Member of the League’, ‘inter-
pretation or application of the provisions’) and expressly referred to
individual League members. Furthermore, it did not provide much sup-
port for the distinction between conduct or special interest provisions.*°

83 The Court in 1966 maintained not to have reversed the 1962 judgment. Instead, it
argued that there was a distinction between the locus standi of applicants - on which it
had decided in 1962 - and the legal interest entitling them to a judgment on the merits,
see ICJ Reports 1966, 36-38 (paras. 59-61). This distinction has been generally rejected,
not the least because the parties to the dispute had assumed that questions of legal
interest were no longer at stake; see Dugard (1973), 332-346; Higgins (1966), 577-582;
Klein (2000a), 497. In his dissent, Judge Jessup laconically stated that ‘something must
have been finally decided by the 1962 Judgment’, IC] Reports 1966, 333 (emphasis in the
original).

The two judgments discussed in the following were decided by the closest of margins
(8:7 in the first case, 7:7 - with the President’s casting vote deciding - in the second).
Both prompted a flow of dissenting opinions, some of which reveal deep division
between the judges. This is particularly apparent in the introductory phrase of Judge
Jessup’s dissent, in which he took the view that ‘the Judgment which the Court has just
rendered [was| completely unfounded in law’, IC] Reports 1966, 325.

See further Dugard (1973), 374-375 and Anand (1968), 144-145 for a summary of
reactions from outside the Court. The changes in the composition of the Court that
enabled the 1962 minority to reappear as a majority in 1966 are recalled in Dugard
(1973), 291-292.

For a discussion of these issues see the references in footnote 83.

‘|Article 7] refers to any dispute whatever relating not to any one particular provision or
provisions, but to “the provisions” of the mandate, obviously meaning all or any
provisions, whether they relate to substantive obligations of the Mandatory toward the
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To the 1962 majority, there was thus not much reason to look beyond the
wording of the applicable jurisdictional clause, or to engage in a general
discussion about notions such as ‘dispute’ or ‘legal interest’:

The language used is broad, clear and precise. [ ... ] [TJhe manifest scope and
purport of the provisions of this Article [i.e. article 7(2)] indicate that the
Members of the League were understood to have a legal right or interest in the
observance by the Mandatory of its obligations both toward the inhabitants of
the Mandated Territory, and toward the League of Nations and its Members.®”

Whatever the position under general international law, article 7(2)
thus was considered to be a special rule settling the issue.

In contrast, the 1966 majority held that article 7(2) presupposed the
distinction between special interest and conduct provisions. To a lim-
ited extent, their reasoning was based on specific features of article 7(2)
or the mandate agreement as a whole. Historically, the role of individual
League members within the mandate system had been limited, which
seemed to warrant a narrow interpretation.”® Furthermore, the require-
ment of prior negotiations was said to imply a restrictive reading of article
7(2).*° However, the crucial argument allegedly supporting the distinction
derived not from the applicable treaty, but from considerations of a
general nature in whose light the mandate agreement had to be inter-
preted. President Winiarski’s dissent from the 1962 judgment contains
the clearest exposition of this contextual approach. In his view, it was

a principle of international law that every conventional provision must be
interpreted on the basis of general international law. The relevant words of
Article 7 cannot be interpreted in such a way as to conflict with the general rule
of procedure according to which the Applicant State must have the capacity to
institute proceedings.’”

Analysing the general rules of standing thus became a necessary
aspect of treaty interpretation. There was, however, no agreement as

inhabitants of the Territory or toward the other Members of the League .. .’, IC] Reports
1962, 343. This is conceded by Judges Spender and Fitzmaurice in their dissenting
opinion, see IC] Reports 1962, 550.

87 ICJ Reports 1962, 343. See already the separate opinions of Judges McNair and Read
in the advisory opinion on the International Status of South West Africa, IC] Reports 1950,
158 and 165; as well as Judge Nyholm’s analysis of the history of the League mandates in
the Mavrommatis Jerusalem Concessions (Jurisdiction) case, PCIJ, Ser. A, No. 10 (1927), 26.

88 Cf. ICJ Reports 1966, 39-40 (paras. 66-68). See also the analysis of the travaux
préparatoires by Judges Spender and Fitzmaurice, IC] Reports 1962, 554-559.

89 Diss.Op. Spender/Fitzmaurice, IC] Reports 1962, 550-552; Diss.Op. Winiarski, ibid.
457-458.

90 ICJ Reports 1962, 455. For a similar statement see IC] Reports 1966, 41 (para. 72).



TRADITIONAL APPROACHES TO STANDING 67

to the content of the general rule of procedure. President Winiarski’s
own restrictive view on the matter - pursuant to which only individual
interests could be vindicated before the Court - has been referred to
already, as has Judge Jessup’s more progressive approach.’’ The 1966
majority adopted a less categorical approach than Winiarski, conceding
that legal interests ‘need not necessarily relate to anything material or
“tangible™.”” It also recognised that States remained free to agree on
treaty provisions that allowed for standing irrespective of individual
injury.”” Clauses conferring such broad enforcement rights however
would have to be formulated in unequivocal terms. In the words of
the 1966 judgment ‘rights or interests [in the enforcement of general
interests|, in order to exist, must be clearly vested in those who claim
them, by some text or instrument, or rule of law ...’"*

In the view of the majority, article 7(2) did not reach the required
threshold; despite its broad formulation, it was not held to ‘clearly vest’
into the applicants a right to institute IC] proceedings in response to
alleged breaches of the mandate’s conduct provisions.”” When inquiring
why the Court, in 1966, established such a high threshold, the relevance
of the general rules of standing becomes particularly evident. In view of
the majority, article 7(2), if interpreted in the broad manner advocated by
the applicants and confirmed in 1962, would have been an entirely
unusual provision. Throughout the whole judgment, the Court was at
pains to stress that article 7(2) was not exceptional enough to justify what
would have been - so the majority - a radical break with the general rules
of international law. Hence, the Court could see ‘nothing in [article 7(2)]
that would take the clause outside the normal rule’; and it was ‘not

capable of carrying the load the Applicants seek to place on it’.”

91 See above, footnotes 14 and 15. Not surprisingly, many judges dissenting from the 1966
judgment agreed with Judge Jessup’s 1962 separate opinion. In their view, article 7(2)
deviated from the general rules on standing, but was not an altogether exceptional
provision and thus could be taken at face value; see the dissenting opinions of Judges
Wellington Koo, ICJ Reports 1966, 226-229; Koretsky, ibid., 246-248; Forster, ibid.,
478-480; M’Bafeno, ibid., 501-505.

ICJ Reports 1966, 32 (para. 44). This refers back to Judge Jessup’s earlier remark, IC]J
Reports 1962, 425.

93 ICJ Reports 1966, 40 (para. 67), where the Court cited the 1919 Polish Minorities Treaty
as an example. On this treaty see below, section 2.2.1.a.

ICJ Reports 1966, 32 (para. 44); and see also ibid., 40 (para. 67). For a similar observation
see Voeffray (2004), 91-92.

See especially IC] Reports 1966, 41-42 (para. 72). Elsewhere, article 7(2) was referred to
as a ‘common-form jurisdictional clause’ (at 39, para. 65).

9 ICJ Reports 1966, 39 and 42 (paras. 65 and 72 respectively).
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In fact, one might even say that the result of the analysis was pre-
dictable when the Court introduced the relevant section of the judg-
ment by observing that ‘it would be remarkable if ... so important a
right [such as that alleged by the applicants] had been created ... by an
ordinary jurisdictional clause’.””

Article 7(2) was thus interpreted in the light of what was perceived to
be a restrictive general rule of standing. This was corroborated by the
fact that the two applicants were not themselves party to the treaty
against whose alleged breach their response was directed.”’® Finally, the
Court also rejected the applicants’ argument that article 7(2) ought to be
interpreted broadly because inter-State legal proceedings were the only
feasible means of enforcing the conduct provisions effectively. This was
said to ignore the realities of the mandate system and amounted, as the
Court observed in a much-quoted dictum,

to a plea that the Court should allow the equivalent of an ‘actio popularis’ or right
resident in any member of a community to take legal action in vindication of a
public interest. But although a right of this kind may be known to certain
municipal systems of law, it is not known to international law as it stands at
present: nor is the Court able to regard it as imported by the ‘general principles
of law’ referred to in article 38, paragraph 1(c), of its Statute.”’

In the literature, the South West Africa judgment is often reduced to
this last quotation. The preceding discussion shows that this is an
unjustified simplification. In fact, neither the applicants nor the 1962
majority had relied on the concept of actio popularis - they simply inter-
preted article 7(2) differently. The Court’s remark therefore seems at
best unnecessary.'*’ Instead, what did divide the two camps was their
perception of the general rules of standing. Only on the basis of a

97 1CJ Reports 1966, 38, (para. 63).

98 See e.g. IC] Reports 1966, 39 (paras. 65-66). It is sometimes maintained that the Court
would have decided otherwise had the applicants been parties to the mandate
agreement, see Simma (1981), 646; and cf. also Gray (1987), 212. But this is speculative
since the 1966 majority based its decision on a number of general considerations, of
which the applicants’ formal third-party status was only one. See further Sep.Op.
Bustamante, ICJ Reports 1962, 380; Diss.Op. Forster, IC] Reports 1966, 479; Diss. Op.
Jessup, ibid., 378 (mentioning the right of third States to institute proceedings for
violations of the minorities treaties).

99 ICJ Reports 1966, 47 (para. 88). See already Diss.Op. Winiarski, IC] Reports 1962, 452.

100 gee the remarks by Judge Jessup, IC] Reports 1966, 387. As Judge Kooijmans (1997), 76,
correctly observed, the case ‘was not so much a question of an actio popularis in 1966, as
of an interpretation of a normal treaty’; similarly Simma (1981), 646; Voeffray (2004),
94-95; Brownlie (2003), 452.

S



TRADITIONAL APPROACHES TO STANDING 69

restrictive analysis of these general rules was the 1966 majority able to
contextualise - viz. to restrict - article 7(2). As far as treaty clauses are
concerned, the Court’s eventual decision thus created a presumption
against the existence of treaty-based enforcement rights irrespective of
individual injury.'’" That the restrictive approach was upheld in the
presence of a broadly formulated jurisdictional clause shows the
strength of this presumption.

As far as the general rules are concerned, the Court’s approach was
not only based on, but also confirmed, the restrictive approach to
standing. In fact, one cannot fail to note that South West Africa squares
very well with the results of the structural approach to multilateral
obligations.'®* Following a structural analysis, the conduct provisions
of the mandate gave rise to absolute obligations, as they were to be
performed independently by the mandatory, and their performance did
not depend on conduct of the League or its members. Insofar as the
Court was hostile to recognising any individual right of enforcement, its
judgment was therefore perfectly in line with the structural approach
to multilateral obligations more generally. As for its implications, the
eventual decision in South West Africa - just as the structural approach -
reduced the perspectives of inter-State litigation about matters of gen-
eral concern, but instead reinforced the need for institutional solutions
to these problems. Not surprisingly, subsequent stages of the Namibia
dispute were handled on an institutional level, i.e. by the political
organs of the United Nations.'**

2.2 Expansive tendencies

Traditional approaches to standing cannot, however, be reduced to the
structural analysis of obligations, or restrictive judgments like that in
the South West Aftica case. In order to give a balanced account of the state

101 Brownlie (2003), 452; Crawford (2002a), 24-25.

102 Tydge Fitzmaurice’s participation in the 1966 judgment - which, according to Merrills
(1998), 15, ‘plainly owed much to Fitzmaurice’s drafting’ - further supports that the
South West Africa case has to be seen against the background of a structural approach to
multilateral obligations.

103 See Crawford (1996), 587-590, and, more generally, Dugard (1973), 376-542, for an
account of the developments following the Court’s 1966 judgment.

Itis telling that in their joint dissent, Judges Spender and Fitzmaurice had explicitly
suggested that the dispute should be dealt with by a political or technical commission
such as the former Permanent Mandates Commission, the UN Trusteeship Council
or the General Assembly; see IC] Reports 1962, 467.
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of the law prior to the Barcelona Traction judgment, it is necessary also to
discuss early expansive approaches to standing. As will be shown in the
following, assertions, by individual States, of a right to vindicate general
interests were by no means uncommon. These assertions were not
always universally welcomed; in fact, as will be shown below, claims
of self-proclaimed guardians of general interests at times met with
rather sceptical responses. However, even so, it is important to note
that such claims were made and that they often enjoyed considerable
support. Many of these debates about early attempts to enforce general
interests are not duly reflected in literature, and the relation between
the erga omnes concept and its antecedents is not always acknowl-
edged.'”* By addressing accepted and controversial examples in point,
the following discussion seeks to present a more nuanced account
of the context in which the erga omnes concept has to be seen. Taking
up the differentiation introduced above, '’ it distinguishes treaty-based
and general rules of standing. Although the former remain, in principle,
treaty-specific, they cannot be entirely separated from the general
regime, and by ignoring them, one would fail to acknowledge the
interrelation between treaty and custom, which the proceedings in
the South West Africa case so clearly bring out.

2.2.1 Treaty-based rules of standing

Whatever the state of the general rules, States of course remain free to
regulate the question of standing by agreeing on treaty-based leges
speciales. Just as the general regime can influence the interpretation of
treaty provisions, such special clauses can shape the general rules, and
thus cannot be ignored. For the sake of convenience, the subsequent

104 See, however, Meron (1989), 188-190 who qualifies common article 1 of the 1949
Geneva Conventions as a ‘precursor of the concept of obligations erga omnes’ (190) and
draws a parallel between that concept and some of the earlier instances of standing in
the absence of individual injury. Similarly, Oxman (1997), 27, has observed that
‘an obligation whose breach gives rise to a legal right to complain by any state is an
obligation erga omnes. This is not a new idea’ (emphasis added). Delbriick (1999a), 17, and
Ragazzi (1997) have also analysed prefigurations to the erga omnes concept in more
detail. They have done so, however, on the basis of a broader understanding of the
concept that does not focus on the enforcement of obligations. As a consequence, both
try to establish that even prior to the Court’s Barcelona Traction judgment, international
law recognised the possibility of objective law established in the general interest.
However, this is at best a first step in explaining the historical context in which the
erga omnes concept has to be seen, and neither Delbriick nor Ragazzi elaborate on
prefigurations in the field of standing.

105 See above, section 1.2.3.
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analysis will distinguish between unequivocal and ambiguous treaty
provisions. As the South West Africa case suggests, this distinction is not
categorical.'’® However, for practical reasons, it seems helpful, as the
interpretation of ambiguously formulated provisions is more likely to
be influenced by considerations of a general nature, and, conversely,
less likely to be treaty-specific.

2.2.1.a Unequivocal treaty clauses

Even restrictive decisions like the 1966 South West Africa judgment did not
question the right of States to deviate from the general regime by agreeing
on special treaty clauses (provided that their intent to deviate was
expressed in clear enough terms).'’” The most obvious way to do so is for
States to provide, in unequivocal terms, that all States can respond against
treaty breaches irrespective of individual injury. On the basis of the differ-
entiation, introduced in Chapter 1, between direct and indirect rules of
standing, ' it is possible further to distinguish between (i) clauses expli-
citly recognising a right of all treaty parties to bring judicial proceedings,
(ii) clauses explicitly recognising a right of all treaty parties to take counter-
measures, and (iii) clauses implicitly recognising such a right by clarifying
which parties are entitled to invoke the wrongdoing State’s responsibility.

In the presence of clauses of the third type it needs to be asked whether
States, in the absence of individual injury, would be entitled to invoke
responsibility by way of countermeasure and/or before a court; they would
therefore hardly be unequivocal. Similarly, it has been stated already that
clauses explicitly authorising a right to resort to countermeasures are
relatively rare.'’” Both, therefore, will be left to a side here. The situation
is different as regards judicial proceedings. Even prior to the Court’s
Barcelona Traction judgment, a host of widely ratified conventions recog-
nised, in clear and unequivocal terms, a right of all treaty parties to bring

106 See section 2.2.1.b. As that case confirms, whether the express terms of a treaty
provision are clear and unequivocal is itself is a matter of interpretation. See also
Oppenheim/Jennings/Watts (1992), 1267, who observe: ‘The finding whether [the
wording of| a treaty is clear or not is not the starting point but the result of the process
of interpretation.’

107 Cf. IC] Reports 1966, 32 (para. 44). '°® See above, section 1.2.3.

109 See above, section 1.2.3. For examples cf. article 8 of the Statute of the International
Regime of Maritime Ports, 58 LNTS 301; or article 4, para. 4 of the Multilateral
Agreement of Non-Scheduled Air Services in Europe, 310 UNTS 229. Similar provisions
can be found in a number of Postal Conventions, such as article 35 of the 1957
Convention (364 UNTS 3), article 33 of the 1952 Convention (169 UNTS 43), or article 78
of the 1924 Convention (40 LNTS 19).
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proceedings in defence of a general interest. As regards regional treaties,
the Treaties establishing the European Communities and the European
Convention on Human Rights provide well-known examples.''* Outside
the regional context, three classes of treaties can be distinguished.

The elaborate system of international labour law provides the first
example. Although not providing for dispute settlement before a per-
manent international court, the ILO experience may be briefly men-
tioned, as it has had a lasting influence on the subsequent development
of proceedings in the general interest."'' Under article 26 of the ILO
Constitution, adopted in 1919, ‘[a]ny of the [ILO] Members has the right
to file a complaint with the International Labour Office if it is not
satisfied that any other Member is securing the effective observance of
any Convention which both have ratified ...’

A member State thus can bring complaints in response to breaches of
any ILO Convention in force between itself and the State against which
the response is directed.''” Complaints are dealt with by a quasi-judicial
Commission of Inquiry, whose Report is subject to appeal before the
ICJ.""® Practice under article 26 is scarce, but clearly confirms that ILO
members can institute proceedings in the general interest and irrespec-
tive of any individual injury.''* ILO members facing inter-State proceed-
ings have not contested the standing of States filing the complaints, the

110 See then article 170 TEC (now article 227); article 142 EURATOM; article 24 ECHR (now
article 33). Prior to the Barcelona Traction judgment, article 24 had been invoked three
times, (by Greece against the United Kingdom; in Pfunders by Austria against Italy; and
by various European countries against Greece). On the Greek case see further below,
section 2.2.4.; for a survey of inter-State applications see Voeffray (2004), 142-152;
Prebensen (1999), 446; Tomuschat (2003), 200-202. Practice under article 170/227 TEC
is analysed by Dashwood and White (1989), 388.

11 Ehrmann (2000), 64-69; Meron (1989), 189-190 (his note 172). Voeffray (2004), 108,
aptly speaks of ‘un mécanisme precurseur’. Three of the dissenters in the 1966 South West
Africa case expressly referred to the ILO Constitution as an early example of
proceedings in defence of general interests; see IC] Reports 1966, 226 (Wellington
Koo), 252 (Tanaka), 377 (Jessup).

112 There are currently 185 ILO Conventions (December 2004). At the time of the 1966
South West Africa judgment, 126 Conventions had been concluded.

113 See articles 26-34 of the ILO Constitution; and further Golsong (1963), 40-48; Schwelb

(1972), 48-49; Valticos (1987), 847; Leckie (1988), 277-289. In addition to ILO member

States, the ILO Governing Body, and ILO Delegates can also file complaints. For a survey

of the ILO supervisory mechanism see also Nielsen (1995), 129; Swepston (1999), 85.

So far, six inter-State complaints have been registered under article 26 (some of which

were settled at an early stage). In addition to the two examples mentioned in the text,

these are three separate complaints by France against Panama in the 1970s and the

Tunisia/Libya complaint. For a survey see Leckie (1988), 278-281.

114
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first of which (by Ghana against Portugal and Portugal against Liberia)
were registered in 1961."'° In its Report in the Portugal/Liberia complaint,
the Commission specifically stressed Portugal’s ‘constitutional right ... as
a Member of the International Labour Organization’ to bring
proceedings in cases concerning ‘the observance, in the territories of

another State, of general welfare treaty provisions’, observing that the

language of article 26 was ‘broad, clear and precise’." '

Article 26 of the ILO Constitution was by no means the only treaty
clause recognising the general legal interest of all State parties in seeing
the treaty observed. In the 1966 South West Africa judgment, the Court
itself had given the example of the 1919 Polish Minorities Treaty, whose
article 12 recognised the right of all Principal Allied and Associated
Powers (i.e. the United States, the United Kingdom, France, Italy, and
Japan) and all members of the League Council to refer to the PCIJ disputes
about Poland’s treatment of minorities."'” This treaty, however, was only
the first of a series of multilateral agreements comprising the compre-
hensive attempt at settling the minorities issue after the end of World
War L. Clauses modelled on its article 12 were notably contained in the
Peace Treaties with Austria, Bulgaria, and Hungary;''® the Minorities
Treaties concluded with Czechoslovakia, Yugoslavia, Romania, and
Greece;'”’ and unilateral declarations submitted to the League Council

115 For the Commissions’ Reports see 45 ILO Bull. (1962), No. 2, Supplement IT; 46 ILO Bull.
(1963), No. 2, Supplement II.

118 Portugal/Liberia complaint, 46 ILO Bull. (1963), No. 2, Supplement II, 155 (para. 384)
(expressly quoting Judge Jessup’s separate opinion in the 1962 South West Africa case, IC]J
Reports 1962, 428).

117 225 CTS 412. Cf. IC] Reports 1966, 40 (para. 67); and already above, footnote 93. While
the circle of States entitled to institute proceedings was therefore restricted to treaty
parties or Council members, its number remained considerable. Pursuant to article 4 of
the Covenant, originally four seats on the League Council were reserved to States other
than the principal allied and associated powers. In view of the growing membership of
the League, this number was increased to six (in 1923), nine (in 1926), and eleven (in

1939), while Germany and Russia, when joining the League (1926 and 1934 respectively),

were granted permanent seats on the Council. It follows that, for example, in 1930,

fourteen States would have been entitled to institute PCIJ proceedings in response to a

breach of any of the minorities treaties. On the organisation of the League Council see

Weber (1995), 850.

For a comprehensive survey of the system see Green (1970), 180; Musgrave (1997),

32-61; Rosting (1923), 641; Thornberry (1991), 38-52. For a comparison between

minority treaties and obligations erga omnes see Gazzini (2000), 21-24.

See 226 CTS 8 (article 69); 226 CTS 332 (article 57) and 6 LNTS 187 (article 60)

respectively.

120 See 226 CTS 170 (article 14); 226 CTS 182 (article 11); 5 LNTS 335 (article 12); 28 LNTS
244 (article 16) respectively.

118
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by Albania, Lithuania, and Iraq.'*' Finally, Lithuania also agreed to a very
similar clause in the 1924 Memel Agreement,'** as did Poland in the 1922
Geneva Convention on Upper Silesia.'**

All State parties to these agreements accepted two propositions. First,
disputes about the treatment of minorities within their territory should
be treated as international disputes, which meant that the plea of
domestic jurisdiction was precluded. Secondly, States referred to in
the jurisdictional clauses were entitled to bring disputes before the
PCIJ."** In terms of a structural approach, States accepting the minor-
ities treaties had assumed absolute obligations whose performance in
no way depended on the conduct of other treaty parties. In contrast to
the general rules discussed above,'”” the drafters of the minorities
treaty system sought to guarantee treaty compliance by allowing for
decentralised legal proceedings in the general interest.

Finally, a considerable number of treaties protecting other human-
itarian issues followed the same approach. By way of example, many of
the dissenters in the 1966 South West Africa case referred to the 1948
Genocide Convention,'*® whose article IX provides:

Disputes between the Contracting parties relating to the interpretation, appli-
cation or fulfilment of the present Convention, including those relating to the
responsibility of a State for genocide or any of the other acts enumerated in
article III, shall be submitted to the International Court of Justice at the request
of any of the parties to the dispute.

The Genocide Convention is by no means the only universal human
rights treaty convention providing for a general right of all parties to
institute ICJ proceedings in response to breaches.'”” At the time of the

121 See LNOJ 1921, 1162 (article 7); LNOJ 1922, 586 (article 9); LNOJ 1933, 1347 (article 10).
In negotiations with the League, Estonia and Latvia successfully objected to an
internationalisation of the minorities question, as did Turkey during the negotiations
following the conclusion of the Treaty of Sévres; see Robinson et al. (1943), 163-167.

122 D9 LNTS 85 (article 17). In contrast to the above-mentioned clauses, article 17 conferred
a right to institute PCIJ proceedings only on the principal allied powers.

123 Martens, NRG, 3 Ser., Vol. 16, 645 (article 72).

124 Schwelb (1972), 49. On the special character of the relevant jurisdictional clauses and
the role of the PCIJ see further Mandelstam (1923), 400-405 and 449-453; Feinberg
(1937), 600-601; Robinson et al. (1943), 135-150.

125 See above, section 2.1.1.

126 78 UNTS 278. For references to the case see e.g. Diss.Op. Wellington Koo, IC] Reports 1966,
228; Diss.Op. Forster, ibid., 478; Diss.Op. M’Bafeno, ibid., 503-504; Diss.Op. Jessup. ibid., 379.

127 1t has traditionally been discussed whether article IX would allow State parties to the
Genocide Convention to invoke the responsibility of other States; see e.g. the declarations
by Judges Oda, Vereshchetin, and Shi in the 1996 Genocide case, IC] Reports 1996, 625
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1966 South West Africa judgment, this right was explicitly recognised
(sometimes subject to prior attempts at negotiation) in any of the
following conventions:

- 1926 Slavery Convention (article 8)

- 1949 Convention for the Suppression of the Traffic in Persons and of
the Exploitation of the Prostitution of Others (article 22)

- 1951 Refugee Convention (article 38)

- 1952 Convention on Political Rights of Women (article 9)

- 1952 Convention on the Right of Correction (article 5)

- 1954 Convention on the Status of Stateless Persons (article 34)

- 1956 Supplementary Slavery Convention (article 10)

- 1957 Convention on the Nationality of Married Women (article 10)

- 1961 Convention on the Reduction of Statelessness (article 14).

In addition, other treaties - such as the 1965 Convention on the
Elimination of all Forms of Racial Discrimination'*® or the 1960
UNESCO Convention Against Discrimination in Education'*’ (article 8) -
recognised a right of all parties to institute ICJ proceedings once non-
judicial means of dispute settlement, specifically provided for in the
respective treaties, had failed to produce results.

Unlike the ECHR or the ILO Constitution,'* few of these conventions
had, as of 1966, been the basis of formal inter-State proceedings. The
much-neglected Memel Statute case,'*" however, shows that international
courts had little difficulty in applying such clearly formulated dispute
settlement clauses. When in 1932, the Lithuanian government dis-
missed the President of the Memel Directorate, Germany referred the
matter to the attention of the League Council. Negotiations having led
to no avail, the four allied powers represented on the Council invoked
article 17 of the 1924 Memel Treaty'*” and asked the Court to determine

and 631 respectively. The Court’s 1996 judgment answers the question in the affirmative,
see ibid., 616 (para. 32); Gray (1997), 692-693; and further Jorgensen (1999), 273. For
comment on Judge Oda’s approach, see further below, section 5.2.5.c.

See article 22 (requiring the prior exhaustion of treaty complaint procedures).

See article 8. It seems that this provision, which allows for recourse to the ICJ ‘failing
other means of settling the dispute’, would have to be read in accordance with the 1962
Protocol to the Convention, whose article 12 establishes an inter-State complaints
procedure. Cf. further Leckie (1988), 269-271.

139 On which above, footnotes 110 and 114-116.

131 For the Court’s judgment on preliminary objections see PCIJ, Ser. A/B, No. 47 (1932),
243; for the merits ibid., No. 49, 294. Lamers (1995), 1431, provides a brief summary of
the case (without, however, addressing the problem of standing). For a discussion of
that aspect see Diss.Op. Jessup, IC] Reports 1966, 375-377; Voeffray (2004), 49-52.
See footnote 122.
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whether the Lithuanian conduct had been in line with the provisions of
the Memel Statute. Neither of the applicants was in any sense specially
affected by the events in Memel, as the British Agent conceded when
stating: ‘[TJhe Applicant Powers are not here [before the Court] to defend
their particular interests, nor to maintain any rights of their own which
they allege to have been infringed. Their only interest is to see that the
Convention to which they are Parties is carried out by Lithuania ...’"**
In view of the clear and unambiguous formulation of article 17, neither
the Court nor the defendant considered this to be problematic. The
Memel Statute case thus constitutes an early example of proceedings
brought in defence of a general interest. By implication, it is unlikely
that the other - similarly unequivocal - jurisdictional clauses referred
to in the previous section should have given rise to problems."'**

The preceding survey shows that such jurisdictional clauses were by
no means uncommon. Again, it needs to be stressed that their adoption
is a matter of treaty law and does not necessarily affect the general rules
of standing. Also, one can hardly fail to notice that practice was far from
regular. Nevertheless, the sheer number of treaties allowing for decen-
tralised responses in defence of a general interest, as well as the existing
instances of practice described in the previous section, cast doubt on
President Winiarski’s above-quoted dictum according to which a legal
interest necessarily had to be personal and direct.*> On the basis of the
preceding discussion, the least that can be said is that prior to the
Barcelona Traction judgment, a great number of treaties had adopted a
very different approach.

2.2.1.b Equivocal clauses broadly interpreted: the
Wimbledon case

Even in the presence of ambiguous jurisdictional clauses, the position
was not as clear as the 1966 South West Africa judgment might suggest.
When faced with treaty clauses that were formulated in equivocal
terms, international courts did not always accept a presumption against
standing in the general interest. The 1962 South West Africa judgment,
which has been addressed above, is an obvious example for a broader
approach, but of course has to be seen in the light of its subsequent

133 pCIJ, Ser. C, No. 59, 173. Similar observations were made by the Italian agent (ibid., at 190).

134 In his dissent in the case of the Minority Schools in Upper Silesia, Judge Huber similarly had
little difficulty to accept the broad formulation of article 72 of the Geneva Convention
on Upper Silesia, see PCIJ, Ser. A, No. 15 (1928), 50.

135 Cf. IC] Reports 1962, 456.
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reversal. South West Africa (1962) however was in line with the decision in
the Wimbledon case, in which the PCIJ interpreted a vaguely formulated
jurisdictional clause in the broadest possible terms."*°

In the circumstances of the case, the SS Wimbledon, a British steamship
chartered by a French company and shipping war material to the Polish
port of Danzig, was denied access to the Kiel Canal by German author-
ities."”” Germany argued that because Poland was at war with Russia, for
Germany to allow passage would be in violation of the rules of neutrality.
The United Kingdom, France, Italy, and Japan took the case to the PCIJ,
arguing that under articles 380-386 of the Treaty of Versailles, Germany
had to permit access to vessels of all nations. Article 380 of that treaty, to
which Russia was not a party, provided that ‘The Kiel Canal and its
approaches shall be maintained free and open to the vessels of commerce
and war of all nations at peace with Germany on terms of entire equality.’

On substance, the Court controversially held that the law of neutral-
ity did not justify a violation of article 380 of the Treaty of Versailles;
Germany thus had been wrong to deny access to the Kiel Canal.'**
Notwithstanding the problems of this interpretation,'*” the Court’s
elaboration on rules of standing is of greater relevance here. In order
to establish standing, the four applicants had relied on article 386 of the
Treaty of Versailles, which provided that: ‘In the event of violation of
any of the conditions of Articles 380 to 386, or of disputes as to the

136 PCI], Ser. A, No. 1 (1923), 15. On the case see von Miinch (2000), 1482; Ragazzi (1997),
24-27; Klein (1980) 6-9; Wolgast (1926); Wehberg (1923), 1255, 1277, 1301.

See the summary of facts contained in the judgment, PCIJ Reports, Ser. A, No. 1 (1923),
18-20.

A similar incident had occurred in September 1920, when the Danish vessel Dorrit
(also chartered by a French company and shipping military material to Poland) was
denied access to the Kiel Canal by German authorities; cf. the diplomatic correspondence
attached to the Wimbledon judgement, PCIJ, Ser. C, No. 3, vol. suppl., 20.

In view of the majority, the Kiel Canal had been ‘permanently dedicated to the whole
world’, which meant that passage by war ships or vessels shipping war material was
not incompatible with the neutrality of the riparian sovereign; see PCIJ Reports, Ser. A,
No. 1 (1923), 28. Contrast, however, the dissenting opinions of Judges Anzilotti and
Huber and Judge ad hoc Schiicking, ibid., 35 and 43 and further von Miinch (2000),
1483-1484; Wehberg (1923), 1301-1302.

The concept of permanent dedication has often been interpreted as an early example
of objective treaties or status regimes: see McNair (1957), 28-30; Klein (1980), 6-9;
Ragazzi, 24-27; Delbriick (1999a), 20-21. On this aspect see below, section 2.2.2.b.

For example, the majority assumed that article 380 of the Treaty Versailles forced
Germany to disregard the rules of neutrality vis-a-vis the Soviet Union, i.e. the belligerent
State affected by the shipping of war material to Poland. This broad interpretation is
astonishing given the non-participation of the Soviet Union in the Treaty of Versailles.
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interpretation of these Articles, any interested Power can appeal to the
jurisdiction instituted for the purpose by the League of Nations.”'*’

The original meaning of this passage has never been fully clarified.
It is tempting to argue that article 386 intended to allow inter-State
proceedings under more lenient conditions than the regime of general
international law, requiring only the showing of an interest (as opposed
to a legal interest).'*’ On the other hand, given the vagueness of
the term ‘interest’, this choice of terminology would have invited mis-
understandings. Some commentators have suggested that by referring
to ‘interests’, the drafters had merely wanted to affirm the general
regime of standing, the distinction between legal and other interests
not having been fully explored at the time of Versailles.'**

In any event, the ease with which the Court admitted all four claims is
surprising. Of course, the United Kingdom, as the State of registry of the SS
Wimbledon, was entitled to espouse claims for diplomatic protection.'*’
Equally, France could claim to be specially affected by Germany’s conduct,
as the charter firm bearing the financial loss was incorporated under
French law.'** Italy and Japan however had no interest in the subject
matter other than the general interest of all State parties in the obser-
vance of the treaty regime. Not surprisingly therefore, Germany raised the
question of standing.'* In response, neither Japan nor Italy thought it

140 Emphasis added. Article 37 of the Court’s Statute makes clear that the reference to

‘jurisdictions instituted by the League of Nations’ was meant to establish
the jurisdiction of the PCIJ.

1 Giinther (1999), 46-47; Hutchinson (1988), 179-184; Ragazzi (1997), 25; see also the
ILC’s introductory commentary to Part Three Chapter I ASR, para. 5 (mistakenly
referring to article 396). This reading is supported by the fact that the Court did adopta
stricter test when deciding about Poland’s request for intervention under article 62 of
the IC] Statute (requiring the showing of ‘an interest of a legal nature’); see PCIJ, Ser. A,
No. 1(1923), 11; and cf. Salvioli (1926), 12-13.

142 Bos (1957), 217-218. Graefrath (1984), 74-75 and Gray (1987), 211-212, also seem to

accept that the PCIJ’s interpretation of article 386 is of general relevance.

On the nationality of ships, and the right of flag States to exercise diplomatic

protection for ships see articles 91, 94 LOSC; and further von Miinch (1979), 231.

In terms of the modern law, this would have been problematic, as the flag State’s right of

diplomatic protection is often held to be exclusive; see e.g. Geck (1992), 1055; ITLOS,

Saiga case, 38 ILM (1998) 1323; but contrast von Miinch (1979), 246-247. As appears from

the German pleadings as well as from contemporary literature, France was held to be

the State mainly affected by wrongful act; see e.g. German counter-memorial, PCIJ, Ser.

C, No. 3, Vol. I, 42; Salvioli (1926) 11-12; Hutchinson (1988), 179-180 (his note 94).

German counter-memorial, PCIJ, Ser. C, No. 3, Vol. III, p.42: ‘Le Gouvernement

allemand croit devoir laisser a ’'appréciation de la Cour la question de savoir si les

gouvernements des Puissances alliés qui, conjointement avec le Gouvernement
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necessary to establish in which respect they were interested in the out-
come of the proceedings. The Court seemed to share their view, as it
confined itself to observing that ‘each of the applicant parties has a
clear interest in the execution of the provisions relating to the Kiel
Canal, since they all possess fleets and merchant vessels flying their
respective flags.”'*°

Focusing on the possession of fleets and merchant vessels, the Court
implicitly rejected other possible interpretations of the notion of
interest. For example, it would have been certainly defensible had
the Court required applicants to show that their economic interests
were at stake, that their shipping depended on the free passage
through the Kiel Canal, or that they were situated in the same geo-
graphic region as Germany. Instead, under the liberal test formulated
by the Court, every seafaring State that was a party to the Treaty of
Versailles would have been entitled to enforce the rules contained in
articles 380 to 386 against Germany in an international forum.'*” As
commentators did not fail to observe,'*® this was a remarkably broad
interpretation of article 386. Even if the actual formulation of article
386 facilitated this approach, it is evident that in 1923, the PCIJ was far
less hostile to the idea of a general right of State parties to institute
judicial proceedings in response to treaty violations, than its successor
was to be forty-three years later.

francais, ont introduit la présente requéte, y étaient autorisés.” Cf. Wolgast (1926),

28-29; Hutchinson (1988), 179 (his note 91).
146 pCIJ, Ser. A, No. 1 (1923), 20.
47 Given the objective character of the regime (which after all, had been ‘permanently
dedicated to the whole world’), it is tempting to speculate whether States not parties to
the Treaty of Versailles would have been entitled to institute proceedings. The Court in
Wimbledon did not have to address the issue. It is, however, discussed below, in the
context of status treaties (section 2.2.2.b).
See e.g. Salvioli (1926), 11 (who found the Court’s interpretation ‘un peu excessive’);
Wolgast (1926), 29 (arguing that the Court had relied on an interest of a non-legal
nature); cf. also Voeffray (2004), 48-49; Gray (1987), 211. In view of some writers, the
Court ought to have distinguished between the two cases of standing mentioned in
article 386, namely violation complaints and requests for interpretation. Countries
that had not sustained pecuniary losses, i.e. Italy, Japan, and the United Kingdom, in
their view, would have been restricted to bringing requests for interpretation, see
Salvioli (1926), 11-12; Wolgast (1926), 29-30. However, this view fails to take into
account that under the express terms of article 386, applicants had to establish an
‘interest’ for both violations complaints and requests for interpretation. Also, not only
did the Court treat all four applications alike, but it is clear from the proceedings that
all four applicants submitted claims for an indemnisation of France, which suggests
that they viewed their claims as violations complaints.
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2.2.2 The position in the absence of special treaty regulations

Broad approaches to standing, even prior to the Barcelona Traction case,
were, however, not limited to special treaty-based rules. In the absence
of explicit clauses, a number of (customary or conventional) categories
of obligations were said to be generally enforceable by all States. It must
be conceded that these categories were often narrowly defined. What is
more, the right of States to respond to breaches irrespective of indivi-
dual injury was not always undisputed. Nevertheless, as the subsequent
discussion shows, the general rules of standing were not monolithic,
but capable of accommodating general interests of States. More parti-
cularly, four types of examples can be distinguished: interdependent
obligations, status treaties, international judgments, and basic obliga-
tions of a humanitarian character. These will be addressed in turn.

2.2.2.a Interdependent obligations

The concept of interdependent obligations, which has been discussed
already,'*” constitutes the first example in point. As has been stated,
even under the restrictive structural analysis of multilateral obliga-
tions, interdependent obligations were the exception that confirmed
the rule. Ever since the ILC’s debates on the law of treaties, it seems to
have been generally agreed that each State bound by a (customary or
conventional) interdependent obligation is entitled to respond to any
kind of breach of that obligation, irrespective of individually sustained
injury.'*° Interdependent obligations therefore constitute the first (nar-
rowly defined) category of obligations in whose observance all States
have a legal interest.

2.2.2.b Status treaties

A similar trend can be discerned with regard to the rights of States to
respond to breaches of so-called ‘status treaties’.'”' The concept (also
referred to as ‘objective regimes’) is an attempt to explain general
(objective) effects of treaties, i.e. effects extending beyond the circle of
State parties. Despite support in international jurisprudence, it has

149 See above, section 2.1.1.

150 See e.g. article 60, para. 2(c) VCLT; article 42(b)(ii) ASR.

151 On the concept see Wyrozumska (1986), 251; Subedi (1994), 162; Mosler (1980),
221-245; Simma (1986b), 189; Ballreich (1954), 1; Ballreich (2000), 945 ; Delbriick
(1999a), 29-35; Crawford (1979), 301-319; Roxburgh (1917); McNair (1957), 23-36; and,
for a comprehensive discussion, Klein (1980).
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remained controversial, as it is hard to reconcile with one of the key
principles of treaty law: the maxim pacta tertiis nec nocent nec prosunt. This
controversy has overshadowed the fact that the legal rules governing
status treaties are exceptional in yet another respect, namely as regards
their enforceability.'” As will be shown, there is support for the view
that where a treaty creates an objective status, all States are entitled to
react against status breaches. Before addressing this departure from the
general rules of standing, it is necessary briefly to summarise the
debates about the concept as such.

Background

The concept of status regimes is based on the idea that in exceptional
circumstances, States, by concluding a treaty, can lay down general
rules defining the status of a particular piece of territory. Contrary to
normal treaty law, these treaties are said to give rise to objective law,
binding upon treaty members as well as third parties. Despite the
fundamental character of the pacta tertiis rule, objective effects of
treaties have indeed been recognised in exceptional situations. Treaties
of cession, boundary treaties, or, more generally, treaties creating rights
in rem (such as servitudes or other rights running with the land),"””
are generally held to be binding on - or at least opposable to -
third States.'”* Status treaties are different from these dispositive or
conveyance-type treaties in that the third-party effect is not incidental,
but intentional: creating a generally binding (objective) regime is the
very essence of the treaty.'”” In a now-classic dictum, Judge McNair
described this in the following terms:

152 For one of the rare discussions in literature see Klein (1980), 238-254.

153 Whether the concept of servitudes forms part of international law is much discussed
(contrast e.g. O’Connell (1970), Vol. I, 545-552 and Brownlie (2003) 366-368). There
is, however, no denying that States, by agreement, have conveyed certain aspects of
their territorial supremacy to other States, and that the easements or rights created
by these agreements have, under certain conditions been held to ‘run with the land’.
Whether one describes them as servitudes thus seems largely a terminological
question; see Dahm/Delbrtick/Wolfrum (1989), 340.

5% Verdross/Simma (1984), 477-478; Tomuschat (1988), 12-13; McNair (1961), 256; Klein

(1980), 184-185; Bastid (1985), 152-153; but contrast Schwarzenberger (1957), 459.

Waldock, Third Report, YbILC 1964, Vol. II, 32 (para. 15); Tomuschat (1988), 12-13. In

contrast, treaties of cession or boundary treaties do not usually involve rights of third

States. Exceptionally, such rights are recognised in special treaties; see e.g. article 1 of

Protocol to the 1929 Treaty of Lima (94 LNTS 402) between Peru and Chile, pursuant to

which both States agree not to cede parts of the formerly disputed territory without

the other party’s consent.
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From time to time it happens that a group of great Powers, or a large number of
States both great and small, assume a power to create by a multilateral treaty
some new international regime or status, which soon acquires a degree of
acceptance and durability extending beyond the limits of the actual contracting
parties, and giving it an objective existence.'*®

The concept is said to have its roots in the nineteenth century, when
the Great (European) Powers, acting within the Concert of Europe or the
Holy Alliance, alleged a regulatory competence for matters of inter-
national peace and security.'”’ As far as twentieth-century jurisprudence
is concerned, the Aaland,'® Wimbledon, > South West Africa (Status)'°® and
Reparations for Injuries cases'®" are usually relied upon in support, since
each of them recognises certain third-party effects of treaties. Based on
this evidence, the ILC’s Special Rapporteurs Fitzmaurice and Waldock
suggested that the concept be codified in the future convention on the
law of treaties.'®* Waldock’s draft article 63, which defined the concept,
however, failed to muster sufficient support within the ILC and was
eventually withdrawn.'®® During the debates, members had stressed
that the concept was open to abuse and difficult to define,'®* and
that the exception to the pacta tertiis rule could not be convincingly
explained.'® Under the eventual provisions of the Vienna Convention,

156 South West Affica (Status) case, Sep.Op. McNair, IC] Reports 1950, 153.

157 Delbriick (1999a), 20; and cf. Crawford (1979), 308.

158 LNOJ, Special Supplement No. 3, Oct. 1920; and further below, section 2.2.2.b.

139 PCIJ, Ser. A, No. 1 (1923); and further above, section 2.2.1.b.

160 1CJ Reports 1950, 132-133, where the Court held that the South West African mandate
remained in force after the demise of the League, even though the UN had not
automatically succeeded into the legal position of its predecessor. To justify this
finding, the Court stressed the objective character of the mandate.

161 ICJ Reports 1949, 185, where the Court held that the UN’s international legal
personality was opposable to third States (such as Israel). In the view of the Court, ‘fifty
States, representing the vast majority of the members of the international community,
had the power, in conformity with international law, to bring into being an entity
possessing objective international legal personality’.

162 Fitzmaurice, Fifth Report, YbILC 1960, Vol. II, 75-107 (commentaries to draft articles
14, 17, 18, 26); Waldock, Third Report, YbILC 1964, Vol. II, 5-65 (in particular
commentary to draft article 63).

163 YBILC 1964, Vol. I1, 26.

164 See e.g. YbILC 1964, Vol. I, 100 (para. 7) (de Luna); 101 (para. 22) (Jimenez de Arechaga);

103 (para. 45) (Tunkin). As is clear from draft article 63, para. 1, Waldock intended to

restrict the concept to territorial or other geographically defined regimes, but had to

accept that the Reparations for Injuries case did not fall into this category, see his

commentary to draft article 63, para. 14, YbILC 1964, Vol. I, 31.

As for the possible explanations or justifications of the concept, Waldock suggested a

reverse rule on consent, pursuant to which failure to protest within a fixed period of time
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third-party effects of treaties thus depend on the consent of that State,'*®
or on the subsequent generation of a rule of custom.'®”

While the present state of the concept of status regimes therefore is
open to doubt, it would be unjustified to exclude it from the present study
altogether. For once, the ILC’s decision not to adopt draft article 63 need
not be interpreted as an outright rejection of the concept, which, since the
conclusion of the Vienna Convention, has continually been invoked
(e.g. in relation to the Antarctic Treaty, the 1992 Cambodian Settlement
Agreement, or the Panama Canal).'®® What is more, the concept clearly
enjoyed much support in the period prior to the Court’s Barcelona Traction
judgment, and ignoring it would convey an incomplete picture of the
contemporary debate about standing. Remaining doubts notwithstand-
ing, it therefore seems necessary to analyse how supporters of the concept
of status treaties approached the question of responses against breaches.

Standing to react against breaches

When analysing the rights of States to respond to breaches of status
treaties, it is necessary to distinguish between the rights of State parties
and other, third States. Whether State parties have standing to respond
is a matter of treaty interpretation.'®” In view of the allegedly objective

implied tacit consent to be bound (see draft article 63, para.2, YbILC 1964, Vol. II, 26-27).
Others have accepted that States claiming to act in a general interest could exercise a
semi-legislative function. This in turn has been based on concepts such as negotiorum
gestio, trust, or representation; see e.g. Sep.Op. McNair, IC] Reports 1950, 153; Reparations
for Injuries case, IC] Reports 1949, 185; Ballreich (1954), 19; and Delbriick (1999a), 29-35
(who proposes ways of generating ‘public interest norms’ in a legitimate process).

For an analysis of these approaches see Klein (1980), 191-216; Simma (1986b),
192-208.
Articles 35, 36 VCLT. Where treaties give rise to rights of third States, such consent may
be presumed; see article 36, para. 2.
167 See article 38 VCLT (then draft article 34), which ILC members considered to be
sufficient to cover the problem of status regimes (YbILC 1966, Vol. II, 230). In reality,
article 38 merely states the obvious, namely that treaty rules may develop into rules of
general international law. However, this can hardly be considered a case of third-party
effects of a treaty, since third States are simply bound by the terms of the customary
rule, see Aust (2001), 210-211; and Chinkin (1993), 34-35 (who describes the articles 34
to 38 VCLT as ‘reductivist and formalist’).
402 UNTS 71; 16 ILM (1977), 1022; 31 ILM (1992), 180, respectively. All of these treaties
are discussed by Subedi (1994), 177-185. On the ILC’s decision not to adopt draft article
63, and the continued relevance of the concept, see Sinclair (1984), 105-106; Reuter
(1995), 114-116 (paras. 190-194), Aust (2001), 208-209.
See Klein (1980), 240-242, who argues for a right of all State parties to respond against
breaches irrepective of individual injury. More generally, the same author has
suggested that obligations arising under status regimes should be classified as
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character of status treaties, the more interesting question is whether
third States not party to the regime-creating treaty should have the
same right. Unless the breach had specifically affected one of them,
this would mean the recognition of a general interest of non-parties in
seeing a treaty regime observed. International practice, while not con-
clusively settling the issue, indeed suggests that this should be the case.
The United States’ formal protest against violations of the Congo River
regime'’’ - to which the United States had not acceded - provides an
early example, but admittedly stops short of any coercive interference
requiring justification. Waldock’s draft article 63 points in the same
direction. Under that provision, third States, once integrated into the
status regime and bound by its provisions, should assume considerable
enforcement powers. Under para. 3(b), they notably were ‘entitled to
invoke the provisions of the régime and to exercise any general right
which it may confer, subject to the terms and conditions of the
treaty.”’”! The broad approach that informs this provision is in marked
contrast to para. 4, under which only ‘substantial[ly] interest[ed]’ third
States were entitled to participate in treaty amendments.'”

As it failed to agree on the concept as such, the ILC hardly discussed
these provisions. Nevertheless, it is interesting to note that draft article 63
as the most elaborate attempt to spell out the legal regime of status treaties
recognised a right of non-State parties to respond against breaches. At least
for Waldock, recognising the concept of status regimes therefore seemed
to imply the recognition of a general right of response against breaches.

The Report of the Committee of Jurists in the Aaland Islands
dispute confirms this approach.'”® Established by the League

interdependent obligations, which would lead to the same result; see Klein (1980),
234-237; and cf. above, section 2.2.2.a. on interdependent obligations.

170" See Roxburgh (1917), 49-50, Waldock, YbILC 1964, Vol. II, 29 (para. 9). Chapters I and IV
of the 1885 Berlin General Act (165 CTS 485) had guaranteed the freedom of commerce
and navigation on the Congo River.

171 YBILC 1964, Vol. II, 27. In contrast, Waldock’s predecessor, Sir Gerald Fitzmaurice, had

proposed to limit this right to States ‘directly interested’ in the matter: see his draft

article 29, para. 2, YbILC 1960, Vol. II, 83. Waldock’s approach is discussed by Klein

(1980), 244-247.

See para. 24 of Waldock’s commentary, YbILC 1964, Vol. II, 34.

‘Report of the Committee of Jurists entrusted by the Council of the League of Nations

with the task of giving an advisory opinion upon the legal aspects of the Aaland Islands

Question’, LNOJ, Special Supplement No. 3, October 1920. The League Council

subsequently endorsed the findings of the Report in its Resolution of 24 June 1921.

On the dispute see Modeen (1992), 1; Suontausa (1950-51), 741-752; Klein (1980),

2-6; Ragazzi (1997), 28-37; Barros (1968); Castren (1960), 107-116. From the rich

inter-War literature see in particular de Visscher (1921), 35; de Stael-Holstein (1922),
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Council,'”* the Committee was asked to determine Finland’s obliga-

tions relating to the demilitarisation of the Aaland islands, and thereby
to help settle a Swedish-Finnish dispute that had arisen at the end of
World War L.'”° Pursuant to article I of the 1856 Aaland Islands
Convention,'’® concluded between Russia, France, and the United
Kingdom and annexed to the Paris Peace Treaty of the same year,'”’
Russia (as the then sovereign) had undertaken not to fortify the Aaland
islands. In 1917, newly independent Finland - a third State in relation to
both conventions - took possession of the archipelago. The Committee
had to inquire whether Finland was obliged to observe the demilitarised
status. It held that it was, as article I of the Aaland Island Convention
created ‘true objective law’ that had been ‘laid down in European inter-
ests’.'”® From this, it followed that not only Finland, but ‘any State in
possession of the Islands must conform to the obligations ... arising
out of the system of demilitarisation.”’”” While this pronouncement
indeed provides powerful support for the concept of status treaties, it
does not answer the question whether Sweden, which just as Finland
was party to neither of the relevant conventions, had standing to raise
the matter. As a preliminary issue, it may be pointed out that although
the dispute had been referred to the Committee by the League Council,
the proceedings were conducted in an adversarial way. Although

424-462; Steinmayr (1927); Soderhjelm (1928); Maury (1930); Vortisch (1933);
Remsperger (1933).

‘Resolution adopted at the seventh session of the Council of the League of Nations held
in London from 9th to 12th July 1920’, 5 LNOJ (July-August 1920), 249-250. The
Commission consisted of three members, namely Professors Larnaude (France,
President), Struycken (Netherlands) and Huber (Switzerland).

This was the second of two questions put to the Committee. The first concerned
Finland’s obligations vis-d-vis the Swedish-speaking population and the scope of its
domestic jurisdiction. The Committee’s findings on this issue have had a considerable
influence on the development of the modern law of self-determination; see Cassese
(1995), 27-31.

176 15 NRG, 1st Ser., 788-790.

177 15 NRG, 1st Ser., 770-781. The treaty was concluded between Austria, France, the
United Kingdom, Prussia, Russia, Sardinia, and the Ottoman Empire.

See LNOJ, Special Supplement No. 3, Oct. 1920, 17 and 19 respectively. Among the
arguments advanced in support of this finding were the following: (i) the strategic
importance of the Aaland islands, (ii) the reference, in the preliminary proceedings to
the 1856 treaty, to the ‘interests of Europe’; (iii) the incorporation of the Aaland
Convention into the framework of the Paris Peace Treaty; (iv) the wording of the
preamble of the Aaland Convention; and (v) the interpretation given to it by the British
Foreign Secretary, Lord Clarendon, in a speech before the House of Lords of which
expressly mentions the ‘national law of Europe’.

LNOJ, Special Supplement No. 3, Oct. 1920, 19. This was much criticised in literature;
see e.g. Steinmayr (1927), 32-33.
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Sweden therefore was not an applicant in the technical sense, the
Committee applied the standards governing contentious cases and
required Sweden to establish a legal interest."*’

In order to establish standing, Sweden sought to show that it had a
special interest in the legal status of the Aaland islands. Its main con-
tention was that the provisions on non-fortification were a servi-
tude that had been introduced into the convention in its favour.
Additionally, it claimed that its right to vindicate rights of the Aaland
islanders on the international plane had been accepted in international
practice. The Committee rejected the first of these contentions and held
the second to be of ancillary relevance only.'®’ When nevertheless
admitting the claim, it did not rely on Sweden’s allegedly special status,
but held that ‘every State interested has the right to insist upon compli-
ance with [the provisions of the 1856 Convention].”'*

Although the term is not defined in the Report, the reference to ‘inter-
ested States’ signals a broad approach. Not only had the Committee
referred to the interests of a number of different States; what is more, it
had expressly observed that the Aaland status had been ‘laid down the
European interests’.'®® Against the background of this statement, and
given the rejection of Sweden’s attempts to establish a special legal posi-
tion, it is difficult to see how the Committee should have taken a different
view on claims brought by other European States. Quite to the contrary, its
approach to questions of law enforcement competence suggests that it
held the objective regime, created by the 1856 Convention, to be generally
enforceable by all European States.'®* This is all the more remarkable since
the Committee deliberately avoided relying on narrower grounds.

180 1NOJ, Special Supplement No. 3, Oct. 1920, 18-19; and see de Visscher (1921), 40;
Remsperger (1933), 18. It can also not be argued that Finland had accepted the Swedish
right to bring the claim. While it agreed to an international resolution of the dispute, it
maintained its objections, based on article 15, para. 8 of the Covenant, against the
jurisdiction of the Commission.

181 1NOJ, Special Supplement No. 3, Oct. 1920, 18-19. Contrast e.g. Steinmayr (1927),

21-23 (on the question of servitudes); and Maury (1930), 164 (on the relevance of

international practice since 1856). Sweden’s position as regards the 1856 Convention

is discussed in detail by Vortisch (1933), 157-159, and S6derhjelm (1928), 100-110.

LNOJ, Special Supplement No. 3, Oct. 1920, 19, point 2 of the dispositif (emphasis

added).

183 See LNOJ, Special Supplement No. 3, Oct. 1920, 17-18 and 19 (describing Sweden,

Finland, and Germany as ‘the Powers most directly interested on account of their

geographical position’, and Russia as ‘an interested Party’).

Klein (1980), 245-247. This was criticised in literature as losing sight of the special

situation of Sweden, see e.g. de Stael-Holstein (1922), 455.
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The concept of status treaties therefore is another example of expan-
sive tendencies in the field of standing. Although controversies about
the concept as such have obscured the analysis of its enforcement
regime, it has been shown that authorities supporting it were prepared
to recognise a right of all States, including non-parties, to respond to
breaches of the treaty-defined status.

2.2.2.c The duty to comply with judgments of the International
Court of Justice

Broad approaches to standing were, however, not limited to complex
legal concepts such as interdependent obligations and obligations
arising under status regimes. A third example, discussed prior to the
Court’s Barcelona Traction judgment, was based on a relatively straight-
forward proposition. There was support for the view that all States
should have a legal interest in seeing IC] judgments observed, and
should be entitled to enforce them by way of self-help. The crucial
evidence derives from the proceedings in the Monetary Gold case, oppos-
ing Italy and the members of the Tripartite Commission established
under the 1946 Paris Reparation Agreement and charged with restoring
gold looted by Nazi Germany to its rightful owners.'®> Before the
Commission, Italy and Albania each claimed title to Albanian gold
reserves removed from Rome during World War II. The three States
forming the Tripartite Commission - France, the United States, and the
United Kingdom - decided to settle the question by way of arbitration,
agreeing that should Albania’s claim prevail, the gold would be trans-
ferred to the United Kingdom in partial fulfilment of the damages
awarded in the Corfu Channel case.'®° At the time of the decision, none
of the governments sought to justify this approach. Justification of
course was readily available for the United Kingdom, which, as a party
to the Corfu Channel case, would have been entitled to take coercive
measures in order to enforce it."*” Any such action by France and the
United States, however, would have meant an infringement of
Albania’s rights.

185 ICJ Reports 1954, 19.

186 ICJ Reports 1949, 4. On the Monetary Gold case see Wiihler (1997), 445. For the text of the
Washington Agreement, which provided the basis for the Monetary Gold arbitration, see
91 UNTS 21; for the arbitral award see RIAA, Vol. XII, 13.

187 See above, section 1.3.2, for comment.
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It was only when Italy initiated IC] proceedings against the arbitral
award,'® that the three governments justified their conduct. According
to counsel for the United Kingdom,

It must ... be a matter of importance to the family of nations ... that the
judgments of the highest international tribunal ... should be respected and
carried out. | ... ] [A]ll countries are, if not bound, at any rate entitled to take
all such reasonable and legitimate steps as may be open to them to prevent such
an occurrence, and either individually or by common action to do what they can
to ensure that judgments ... are carried out.'®’

And further,

On account of the fact that there was an outstanding judgment of the Court
against Albania in favour of the United Kingdom which had never been satisfied,
and in view of the general interest ... which all countries can be regarded as having to
further the implementation of the Court’s judgments - it would have been possible on
these grounds for the three Governments to direct that the share attributable to
Albania in the Gold Pool should be transferred to the United Kingdom.'*°

The assertion of law enforcement competence in the general interest
could hardly have been formulated in clearer terms. Finding that it
lacked jurisdiction, the Court did not address the issue. Its subsequent
jurisprudence, stressing the inter partes character of proceedings, sug-
gests that the defendants’ claim may be problematic, as does article 94,
para. 2 UNC, which distinguishes between States parties to the proceed-
ings and third States.'”’ As has been stated already, the ILC, in its work
on State responsibility, has also argued that international judgments
could be enforced by litigants only.'°” Nevertheless, it would be wrong
to treat the above-quoted remarks as an isolated deviation from

188 Tyrisdiction was founded on a joint declaration accompanying the Washington

Agreement, which allowed Italy to challenge the award before the ICJ; see 24
Department of State Bulletin (1951), 785. That Italy first initiated proceedings and then
raised preliminary objections against the Court’s jurisdiction (which resulted in the
recognition, by the Court, of the absent third State rule) is one of the more remarkable
facets of the case.

ICJ Pleadings, Monetary Gold case, 126.  *°° ibid., 131 (emphasis added).

On article 94, para. 2 UNC see above, section 1.3.2.a, and further Sicilianos (1990),
104-105. As for the Court’s subsequent jurisprudence, see notably the Continental Shelf
(Libya-Malta) case, where the majority stressed that ‘the principles and rules of
international law found by the Court to be applicable [in a given case| ... cannot be
relied on by the Parties against any other State’; IC] Reports 1984, 26 (para. 42).
Commentary to article 42 ASR, para. 7; and already draft article 40, paras. 2(b) and 2(c)
of the ILC’s 1996 text. See further above, section 1.3.2.a.
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an otherwise accepted rule.'”” The above statement was not disputed at
the time and also echoes frequent calls for compliance with ICJ deci-
sions.'”* As for article 94, para. 2 UNC, the provision may be of lesser
value than is sometimes maintained, as it does not address enforcement
through self-help, but merely regulates which States are entitled to
bring matters to the attention of the Security Council. In the light of
this evidence, it seems at least arguable that States other than the
States parties to the proceedings should have a right to enforce
IC] judgments.'® While practice is undoubtedly scarce, and leaves
many questions unaddressed,'”® the above-quoted remarks show that
broader approaches to standing were discussed in relation to
ICJ judgments.

2.2.2.d Basic humanitarian standards

The same applies to a fourth category of obligations: those protecting
basic humanitarian standards. For centuries, it has been discussed
whether States should be entitled to protect foreign citizens suffering
under an inhumane regime. In terms of the academic debate, this
category was by far the most disputed. To give but one example,
Bluntschli, listing wrongful acts that should give rise to a general right
to respond, argued that all States were entitled to respond against States
practising slavery or brutally repressing the freedom of religion.'”’
Conversely, when von Bulmerincq warned against intervention in the

193 This, however, seems to be done by Alland (1994), 363; and Sicilianos (1990), 104-105.
For critical comment see also Oliver (1955), 216.

194 See e.g. GA Res. 4349 (1988) (relating to the IC]’s Nicaragua judgment); and the
institutional mechanisms referred to above, section 1.3.2.a. It should also be noted that
international judgments have at times been enforced in courts of third countries,
see notably Anglo-Iranian Oil Co. v. Jaffrate (The Rose Mary), 20 ILR 316; and further Jenks
(1964), 712-717; O’Connell (1990), 933-934.

195 See also Elagab (1987), 58; Schachter (1960), 11-12; O’Connell (1990), 930-940;

Akehurst (1970), 13-14; Jenks (1964), 705-706; Rosenne (1985b), 142. Rosenne’s

subsequent statement that ‘in general, there is substance in the doctrinal view that a

State can act as the agent of the international community and of international law,

even when acting on its own account’ is however altogether too sweeping.

For example, it has been argued that States not parties to the proceedings should also

be entitled to enforce judgments of international courts other than the ICJ; see

Schachter (1960), 12; Akehurst (1970), 14. Another question is whether the right of

response of other States should depend on a prior authorisation by the State party to

the proceedings, or whether it exists independently (as the above-quoted statement
seems to suggest).

197 Bluntschli (1868), 265 (§ 472).
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name of world justice, he was not primarily concerned with, say, a
general right to enforce interdependent obligations (a category only to
be devised in the next century), but mainly argued against coercive
interference for humanitarian purposes.'”*

Actual practice in the field is manifold but inconclusive. It seems
difficult to deny that States have, from time to time, responded against
inhumane regimes even though they were not specially affected by the
allegedly wrongful conduct. As regards countermeasures, the economic
sanctions, by Ghana and Malaysia against South Africa in 1960, and by
various European States against Greece in 1967, provide two illustrative
examples. In the former case, Ghana and Malaysia sought to increase
pressure on the South African apartheid regime by adopting economic
sanctions. Following recommendations by the Second Conference of
African Independent States, both countries banned all imports from
South Affica, while Ghana also imposed an export boycott.'”” As will
be discussed more fully below, such economic boycotts do not as such
violate international law.”°” However, the situation is different under
the rules of GATT, whose article XI prohibits quantitative trade restric-
tions such as quotas or embargoes.”’! All three countries being GATT
members, the measures adopted by Malaysia and Ghana prima facie
violated international law, and required justification. Since the GATT-
specific exceptions did not apply, both countries had to justify their
conduct as a countermeasure.”’” As the background to the measures
suggests, Ghana and Malaysia claimed a right to take countermeasures
because they considered that South Africa’s policy of apartheid violated
basic human rights of the majority of South Africans.

In the view of most European States, the same was true of the Greek
military regime established in April 1967. As is well known, the mili-
tary coup led to the so-called ‘Greek case’ before the European Human
Rights Commission, in which Denmark, Norway, Sweden, and the
Netherlands sought, and obtained, a pronouncement that the military
regime was responsible for systematic violations of political freedoms
and judicial guarantees, as well as for acts of torture and other

198 yan Bulmering (1889), 84-85.

199 For a summary of the relevant measures see Rousseau (1960), 804-806.

200 gee further below, Chapter 6.

201 On article XI GATT see e.g. Senti (2000), 244-254; and cf. GATT Analytical Index (1994),
Vol. 1, 313-354, for a survey of the relevant case-law.

202 See also Dzida (1997), 252; Weschke (2001), 109-110.
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ill-treatment.””” In terms of standing, the case - just like the previous
proceedings in Pfunders - did not raise serious questions, as (then) article
24 ECHR recognised the right of any State party, irrespective of individual
injury, to institute inter-State proceedings.”’* In contrast, another, lesser-
known, reaction, taken by member States of the European (Economic)
Community, was not governed by any such special standing rule. When
Greece continued to violate fundamental human rights obligations, these
States partly suspended the Association Agreement concluded with
Greece, and in particular decided to disregard their obligations, under
Protocol 19 to that Agreement, to provide financial assistance to
Greece.””” Since neither the Association Agreement nor Protocol 19
had made this obligation conditional upon any human rights compli-
ance, the relevant conduct prima facie violated international law and
had to be justified as a countermeasure.”’®

Both instances provide early (pre-Barcelona Traction), little-known,
examples of countermeasures taken to protect the general interest in
seeing human rights obligations observed. Much more attention has
focused on responses involving the use of military force, or so-called
‘humanitarian interventions’.”°” Although the present study does not
purport to address the legal regime governing law enforcement by
means of force, this debate forms part of the background against
which modern-day discussion of general legal interests has to be seen
and may thus be briefly summarised.

203 Applications No. 3321-3323/67 and 3344/67. For the Commission’s admissibility
decisions see 11 YbECHR (1968), 690 and 730; for its eventual Report see 12 YbECHR
(1969: ‘The Greek Case’), 1. For the Committee of Ministers’ treatment of the issue cf.
Resolution DH (70)1, 514; and, for a brief summary, Prebensen (1999), 447 and
449-450.

See already above, footnote 11 and section 2.2.1.a.

205 For the Association Agreement see O] 1963, 294; for Protocol 19 ibid., 340. Further on
the dispute cf. Coufoudakis (1977-1978), 113; Krenzler (1971), 143-145.

See also Dzida (1997), 252. On the E(E)C’s subsequent practice to include human rights
conditionality clauses into its international agreements see Brandtner/Rosas (1998),
473; Riedel/Will (1999), 723; and further below, section 6.2.1.a.

See already above, Introduction, and for a discussion Gray (2000a), 26-42; Gray
(2000Db), 240; Chesterman (2001); Beyerlin (1995), 926; Lillich (1967-1968), 325; Lillich
(1974), 229; Teson (1997); Brownlie (1974), 217; Brownlie (1963), 338-342; Akehurst
(1984), 95; Stowell (1921); Charney (1999), 834; Verwey (1986), 57.

For definitions of the concept see e.g. Brownlie (1974), 217; Teson (1997), 1; Beyerlin
(1995), 926; Chesterman (2001), 1. Others have used the term in a broader sense,
encompassing non-military measures, or operations aimed at protecting nationals
abroad.
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As has already been stated in the Introduction, debates about law
enforcement by means of military force have to take into account the
changes brought about by article 2, para. 4 UNC, which for the first time
introduced a comprehensive ban on the use of force.”’” In the pre-Charter
era, in the absence of any comprehensive ban, the concept of humanitar-
ian intervention, while not uncontroversial, indeed enjoyed considerable
support. Admittedly, the conditions under which interventions should
be justified (i.e. the types of breaches giving rise to it) were not
clearly defined, and the concept was much abused by States seeking
to lend credibility to nationalist policies.”’” Nevertheless, especially in
nineteenth-century practice, it was much relied on by States.”'® The joint
French-British-Russian intervention against Ottoman rule in Greece
(1827),”'" the French occupation of Ottoman Syria in 1860-1861,”"” or
the United States’ intervention in Cuba following Spain’s repression of the
Cuban revolt in 1898”'° are prominent examples. Whether these inter-
ventions were prompted by purely humanitarian motives may be
doubted. However, in all three cases, humanitarian concerns seemed
genuine and certainly were a major factor influencing the decision to
deploy military force. For example, it is widely accepted that atrocities
committed during the Greek struggle for independence caused shock and
disbelief'in many European countries. In the Treaty of London 6 July 1827,
France, the United Kingdom, and Russia proposed a transition to Greek
selfrule, motivated ‘no less by sentiments of humanity, than by interests
for the tranquility of Europe’.”'*

Similarly, in 1898, in his message to Congress, President McKinley
stressed America’s special interests in the Spanish-Cuban crisis, but
also stated that troops were deployed ‘in the cause of humanity and to

208 See Delbriick (1999b), 141-145; Brownlie (1963), 51-122 for historical surveys.

299 The most blatant case was the proclamation on the German occupation of Bohemia

and Moravia in March 1939. In the light of Germany’s abuse of the concept, Thomas

and Thomas (1956), 375, observed that humanitarian intervention ‘was twisted and

warped into a cloak for illegal intervention’. See further Chesterman (2001), 26-28.

For comprehensive reviews of nineteenth-century practice see e.g. Fonteyne (1973),

203; Chesterman (2001), 24-35; and Stowell (1921).

211 See Franck and Rodley (1973), 280-283; Abiew (1997), 48-49; Stowell (1921), 167-168.

212 gee Kloepfer (1985), 246; Pogany (1986), 182; Stowell (1921), 63-66.

213 See Stowell (1921), 480-481; Chesterman (2001), 33-35.

214 Treaty for the Pacification of Greece (77 CTS 307), second preambular paragraph.
Rejection of the terms of the treaty led to the War of 1827. For the Porte’s recognition
of Greek independence see the Declaration of Accession to the 1827 Treaty (in Hertslet
(1875), Vol. II, 812), and the Peace Treaty with Russia, 80 CTS 83.
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put an end to the barbarities, bloodshed, starvation, and horrible mis-
eries now existing [in Cuba]’,”'® while it was ‘no answer to say this is all
in another country, belonging to another nation, and therefore none of
our business.”*'®

Finally, when intervening to protect Christian Maronites in Greater
Syria in 1860-1861, France and other European Powers formally
declared that they would not use the intervention as a pretext for
pursuing colonialist ambitions, and indeed left Syria once the mandate
given to them had expired.”"”

These, and other, precedents were much discussed at the time, and
have given rise to many conflicting interpretations. For present pur-
poses, it is important to note that they are not merely of historic
relevance, but continued to be invoked with a view to justifying the
legality of humanitarian interventions in the Charter period. Clearly,
the comprehensive ban on the use of force - especially in light of the
Court’s interpretation in the Corfu Channel case’'® - made arguments in
favour of the concept much more difficult to sustain. Given the clear
wording of article 2, para. 4, those arguing that States, even under the
Charter, could use force to protect human rights therefore deliberately
relied on pre-Charter law. Following their main argument, a customary
rule authorising humanitarian intervention, dating from before 1945,
continued to exist alongside article 2, para. 4 UNC.”'? Of course, the
Court’s subsequent jurisprudence, in the Nicaragua case, casts doubts on

215 Special Message to Congress, reproduced in Moore (1898), Vol. VI, 211, 219-220.

216 Ibid. For differing interpretations of the United States’ conduct contrast e.g. Brownlie
(1963), 340 (dismissing the case as a precedent) and Stowell (1921), 481 (declaring it
‘one of the most important instances of humanitarian intervention’).

217 In response to massacres of Christian Maronites in Greater Syria, European Powers had
forced upon the Ottoman Sultan the Convention and Protocols of Paris, authorising
France to deploy troops and restore order in the region; see 122 CTS 488. For the
declaration not to pursue colonialist ambitions see Second Protocol, 122 CTS 491
(para. 1); and further Chesterman (2001), 32-33.

218 For the Corfu Channel case see IC] Reports 1949, 35, where the Court stressed that

even temporary infringements of another State’s territorial integrity or political

independence constituted a violation of article 2, para. 4. Apart from dismissing the

United Kingdom’s more liberal interpretation of the provision, the Court implicitly

rejected claims that humanitarian interventions could be compatible with article 2,

para. 4 UNC. On this view see e.g. Goodrich/Hambro (1946), 68-69; and, more recently,

Teson (1997), 150-157; D’Amato (1987), 57-73; for the United Kingdom’s argument see

ICJ Pleadings, Corfu Channel, Vol. III, 296.

See Lillich (1967), 325; Oppenheim/Lauterpacht, Vol. I (1955), 312-313 and 319-320;

Fonteyne (1973), 203; and, more recently, Teson (1997), 177-179. Conversely, Brownlie

(1963), 338-342, dismissing the concept of humanitarian intervention, did so on the basis
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whether customary international law could have survived the adoption
of article 2, para. 4.°°° But at the time of the South West Africa and
Barcelona Traction judgments, this question was far from settled.

To sum up, it was a matter of controversy whether States, prior to the
Barcelona Traction case, in the absence of individual injury, could enforce
basic humanitarian standards. Of the various means of law enforce-
ment, the concept of humanitarian intervention dominated debates.
As has been briefly illustrated, it enjoyed considerable support in State
practice, but, since 1945, had become difficult to bring in line with
article 2, para. 4 UNC. Whether States could take non-forcible counter-
measures in defence of general interests remained equally controver-
sial, although the question was much less discussed and practice prior
to 1970 remained rather limited. However, it has been shown that States
at times did assert a right to take countermeasures in response to
breaches that had not affected them in their individual capacity.
Notwithstanding all these uncertainties, it seems fair to say that basic
humanitarian standards constituted yet another category of obliga-
tions, in relation to which broad approaches to standing were discussed.

2.3 Concluding observations

The preceding analysis prompts a number of observations. First and
foremost, it suggests that many cherished assumptions about the state
of international law prior to 1970 are simplistic. One may readily sub-
scribe to the view that international obligations traditionally were
‘essentially relative’;*”' this, however, only if the term ‘essential’ is
understood as admitting of a number of exceptions. Undoubtedly, gen-
uinely multilateral obligations did not square well with traditional
conceptions of State responsibility - as witnessed by the Court’s 1966
judgment in South West Africa. On a more general level, the structural
approach to multilateral obligations, by emphasising the pattern along
which obligations were to be performed, excluded individual enforce-
ment action in response to breaches of absolute obligations.

of his more restrictive interpretation of nineteenth-century practice. It seems therefore
fair to say that even after 1945, this practice continued to determine the debates.

220 See IC] Reports 1986, 134-135 (para. 268), where the Court stressed the similarities
between the customary and conventional prohibitions on the use of force and
deliberately stated that ‘the use of force could not be the appropriate method to
monitor or ensure ... respect for human rights.’

221 Cf. Verdross (1964), 126.
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However, notwithstanding the dominance of a structural analysis of
obligations, and the high profile of the South West Africa case, broad
approaches to standing were accepted or discussed in a variety of dif-
ferent scenarios. The case of special treaty-based regulations recognis-
ing a general interest in the observance of a specific treaty (which is
usually recognised as a possible exception to the general rules) presents
few conceptual problems. What the previous analysis has tried to show
is that such treaties, even prior to 1970, were much more common than
is often admitted.

As regards ambiguous treaty clauses capable of broad or restrictive
interpretations, jurisprudence was by no means uniform. In this regard,
the 1966 South West Africa case, which indeed established a presumption
against individual action in the general interest, needs to be contrasted
with the Wimbledon judgment, in which the PCIJ adopted a very different
approach. For all its notoriety, South West Africa (1966) therefore is not
necessarily the one and only, or decisive, judicial pronouncement; it
stands for one particular approach that was not always dominant.

Moreover, insofar as the South West Africa judgment, by implication,
confirmed a narrow reading of the general rules of standing, the picture
is also more diverse than is sometimes suggested. No doubt, in the
absence of explicit treaty clauses, standing in the general interest
remained exceptional. It is equally important to realise, however, that
exceptions were accepted, or at least discussed, in different fields.

For once, it was generally accepted that all States should indivi-
dually be entitled to respond to breaches of interdependent obliga-
tions. Narrowly defined as it was, the category of interdependent
obligations shows that even outside specific treaty regulations, obli-
gations could be generally enforceable by all States individually. The
legal rules governing the enforcement of status obligations points in
the same direction. Although the concept of status treaties remained
controversial, the limited amount of evidence available suggests that
all States should be entitled to respond against breaches. Finally, the
same arguably applies to basic humanitarian concerns and the duty to
comply with IC] judgments. Admittedly, there is no conclusive sup-
port that third States not participating in proceedings should have
been entitled to enforce IC] judgments. However, such a right was
asserted, and the general interest in seeing ICJ judgments complied
clearly expressed. Finally, the same line of reasoning underlies the
long-standing debate about interventions to safeguard basic human-
itarian concerns. As has been shown, there was, prior to the Court’s
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Barcelona Traction judgment, at least some support in international
practice for a right of States to take countermeasures in response to
grave violations of human rights obligations. Whether States should
even be entitled to use force in the name of humanity, was much
debated, both before and after the adoption of article 2, para. 4 UNC.
What is crucial to realise is that insofar as States invoked the concept
of humanitarian intervention, they claimed for themselves, expressly
or by implication, a right to exercise military force in defence of a
general interest.

In the light of these developments, assertions that (by necessity and
without exceptions) States, prior to the Court’s Barcelona Traction judg-
ment, could only respond to violations of international law that had
affected their individual legal positions, are not only simplistic, but
incorrect. Even before that judgment, it was hard to ignore the trend
towards the recognition of general legal interest in the observance of
specific categories of obligations. Paraphrasing a famous dictum by
Judge Weeramantry, it seems fair to say that even prior to 1970, some-
thing not dissimilar to ‘the erga omnes concept ... [had] been at the door
of [the] Court for many years.’**”

222 ICJ Reports 1995, 216.



PART II o LEGAL ISSUES RAISED BY THE
ERGA OMNES CONCEPT

It is against the background set out in the preceding chapters that the
concept of obligations erga omnes has to be seen. It emerged in a legal
environment torn between traditional, restrictive concepts of indivi-
dual injury on the one hand, and expansive approaches to standing on
the other. As has already been stated in the Introduction, the instance
of its emergence - two obscure, though soon-to-be-famous, paragraphs
of a judgment otherwise concerned with the diplomatic protection of
corporations - was a most unlikely one. The Barcelona Traction dictum
however has been followed up by further references to the erga omnes
concept, which to date has been mentioned in no less than eight other
proceedings, namely in the orders or judgments in the Namibia, Nuclear
Tests, Nicaragua, East Timor, Genocide, Gabcikovo, Armed Activities (Congo-
Rwanda), and Israeli Wall cases. To these, a considerable number of sepa-
rate and dissenting opinions has to be added." Despite the frequent
judicial endorsement, the ‘masterpiece’” has escaped an easy classifica-
tion. Three questions in particular - foreshadowed already in the
Barcelona Traction dictum - have remained controversial.

The most fundamental of these is whether the erga omnes concept
affects the rules of standing. In the Barcelona Traction dictum, the Court
seemed to address this question when observing that obligations erga
omnes are the ‘concern of all States’ and ‘owed towards the international
community as a whole’; that ‘all States ... have a legal interest in their
protection’, and that they enjoy ‘corresponding rights of protection’.’
It did not, however, spell out the ways and means by which States could
respond to violations of obligations erga omnes. Nor did the Court

! The relevant instances are discussed below.

2 Cf. Weil (1992), 287: ‘une des piéces maitresses de I’'arsenal conceptuel du droit international
d’aujord’hui’ (emphasis added).

3 ICJ Reports 1970, 32-33 (paras. 33-34).
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elaborate in any detail on how the new type of obligations should be
identified. In passing, it referred to the ‘nature’ of obligations erga
omnes; it distinguished them from obligations in the field of diplomatic
protection and stated that it was ‘[ijn view of the importance of the
rights involved [that] all States can be held to have a legal interest in
their protection’.* However, this hardly amounts to a conclusive test.
Finally, the Court’s observation that some rights of protection concept
had ‘entered into the body of general international law’ whereas others
were ‘conferred by international instruments of a universal or quasi-
universal character’® seems to address the relation between enforce-
ment rights attaching to the erga omnes, and treaty-based special rules of
law enforcement. However, while hinting at the issue, the Court did not
specify how these different rights of protection interrelate.

Even decades after the Barcelona Traction judgment, these different
questions continue to puzzle commentators and courts. Subsequent
chapters will attempt to answer them. More specifically, Chapter 4
assesses ways and means of identifying obligations erga omnes.
Chapters 5 and 6 address the two means of law enforcement relevant
to the present study; they discuss whether States can institute ICJ]
proceedings or take countermeasures in response to breaches of erga
omnes breaches. Whereas these chapters focus on means of enforcing
obligations erga omnes, Chapter 7 analyses the relation between possible
erga omnes enforcement rights and other, treaty-based, enforcement
systems. Taken together, Chapters 4 to 7 thereby address what are
believed to be the most pressing questions raised by the erga omnes
concept in the Barcelona Traction sense.

As has already been stated in the Introduction, the expression erga
omnes has a considerably wider meaning and goes well beyond issues of
standing or law enforcement. Before addressing specific aspects of the
legal regime of obligations erga omnes in the Barcelona Traction sense, it is
therefore necessary to distinguish the different meanings attributed to
the notion. This will be done in Chapter 3, which identifies different
types of erga omnes effects, and thereby seeks to delimit the scope of the
subsequent inquiry in a more precise way.

* ICJ Reports 1970, 32 (para. 33). > IC]J Reports 1970, 33 (para. 34).



3  Distinguishing types of erga omnes
effects

Before addressing the specific questions mentioned above, it is necessary
further to delimit the field of analysis. Paradoxically, the need todo soisa
consequence of the remarkable openness and success of the erga omnes
concept. So far, it has been assumed that the concept affects the rules of
standing and the invocation of responsibility. This approach indeed
follows naturally from the wording and context of the above-quoted
Barcelona Traction dictum. By mentioning ‘legal interests’ and ‘rights of
protection’, the Court used terms that frequently appear in debates about
standing and law enforcement. By distinguishing bilateral obligations in
the field of diplomatic protection from obligations owed to the inter-
national community as a whole, it seemed to refer to these debates, and
to the distinction between individual and general legal interests intro-
duced above.' However, it is crucial to note that erga omnes effects have
been referred to in a variety of different situations, often entirely
unrelated to questions of standing or law enforcement. Not all of these
statements have received the same degree of attention. In fact, those of
the Court’s references that are hard to bring in line with the Barcelona
Traction dictum are often either ignored or treated en passant. This eclectic
approach is of course convenient - not the least it allows commentators
exclusively to focus on erga omnes effects in the field of standing and law
enforcement. However, eclecticism comes at the price of comprehensive-
ness. Despite the considerable scholarly interest in the concept, the
Court’s jurisprudence on erga omnes effects is hardly ever analysed in an
exhaustive way. What is more, commentators discussing erga omnes
effects outside the field of law enforcement have often failed clearly to

1 See above, sections 1.2 and 1.3.
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distinguish them from erga omnes effects in the Barcelona Traction sense,”
or have been accused of ‘trivialising’ the erga omnes concept.”

As will be shown in the following, it may indeed be helpful - or even
necessary - to ignore some of the Court’s express references to erga
omnes effects. The reasons for so doing however have to be spelled out
clearly. This is the purpose of the present chapter. In order to avoid
trivialisation as well as (inadvertent) eclecticism, it categorises different
types of erga omnes effects recognised by the Court and its members. By
pointing to the different ways in which the term is used, it distinguishes
erga omnes effects in the Barcelona Traction sense from ‘other’ erga omnes
effects, which are often entirely unrelated to questions of standing,
legal interests or law enforcement. This in turn has important conse-
quences for the subsequent discussion of obligations erga omnes as a law
enforcement concept. Having surveyed the field of possible erga omnes
effects, and having drawn a distinction between different categories of
them, it seems justified to focus, in subsequent chapters, on obligations
erga omnes in the sense of the Barcelona Traction case, and to ignore the
Court’s other references.

Before introducing the different categories of erga omnes effects, it is
necessary to make two preliminary remarks, both of which may help
explain why the erga omnes concept has continued to present difficul-
ties. The first point is that the term erga omnes is imprecise and does not
have a clear and well-defined meaning. Secondly, and perhaps more
importantly, debates about erga omnes effects by no means began with
the Barcelona Traction dictum. Prior to 1970, however, the term had been
used in a way that had little to do with questions of standing, or law
enforcement. Apart from popularising it, the Court thus took an exist-
ing expression out of its original context. Before assessing the ICJ’s
jurisprudence relating to ‘other’ erga omnes effects, these two points
need to be explored briefly.

2 See e.g. Ziemer (2000), 217-220; Feist (2001), 38-40 and 106-122; Sands (2003), 183;
Juste Ruiz (1979), 225-233; Ragazzi (1997), 7-8; Delbriick (1999a), 20-25 (all failing to
distinguish between erga omnes effects in the field of standing and erga omnes effects
in the field of treaty law, a distinction reverted to in the subsequent discussion).

A particular telling example of this confusion is the express reference, by the German
Bundesverfassungsgericht, to the Barcelona Traction dictum, in a case concerning third-party
(‘erga omnes’) effects of diplomatic treaties, see GDR Ambassador case, BVerfGE 96, 68
(para. 58).

% Cf. Tomuschat’s remarks on Rosenne’s broad discussion of erga omnes effects: Tomuschat
(1999), 83, and Rosenne (1998), 509, respectively.
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3.1 Terminological imprecision

As for terminology, discussions about the erga omnes concept, and the
confusion to which the term has given rise, exemplify the risks of using
imprecise terms. Ideally, the name given to a legal concept has a certain
explicatory value, and helps assess the specific legal consequences
entailed by it. By speaking of a concept labelled ‘obligations erga
omnes’, the International Court unfortunately failed to achieve this
goal. Translated literally, ‘erga omnes’ means ‘against all’, ‘between all’,
or ‘as opposed to all’. An obligation of international law that has erga
omnes effects thus applies between all, or to all, others - presumably all
other members of the international community, or, as the Court put it,
to the international community as a whole. One problem with this use
of terminology is that ‘omnes’ has more than one meaning: it can either
refer to all others collectively, or to each of the others individually.” This
problem may be left to a side here, as it will be addressed more fully
below when discussing the relation between individual States and the
international community.” Still, in terms of clarity, the expression erga
omnes leaves a lot to be desired.

A first - but unfounded - criticism is that the concept is described by a
Latin term.® Of course, there is considerable debate as to whether the
continued use of Latin expressions is a necessary feature of (inter-
national) legal discourse.” Whatever position one may take, it seems
hard to deny that, in the case of obligations erga omnes, it is not the foreign
language that causes problems, but the vagueness of the expressions
used to describe the concept. Indeed, none of the translations given
above would bring about much clarification.”

It would however have been helpful had the Court clarified what
exactly it considered to be valid, or owed, erga omnes. As it stands, the

* Glare, Oxford Latin Dictionnary, 1051 (‘fomnis’). > Cf. below, section 5.2.3.

6 See e.g. Crawford, Fourth Report, para. 49.

7 See e.g. Reuter (1970), 445, who deplored the ‘absence d’imagination [dans le
vocabulaire du droit international] dont le recours au latin n’est pas le moindre signe!’

& The Court might have avoided some of the ensuing problems had it used the vernacular
‘obligations owed to the international community as a whole’ (see also para. 9 of the
ILC’s commentary on article 48 ASR, and further Crawford, Fourth Report, para. 49). By
so doing, it would, however, have invited further discussion about the composition of
that community, its status (or otherwise) as a subject of international law, or about the
relation between rights of the community and rights of members exercised on behalf of
it. While the vernacular might thus have conveyed more information, it would not have
been uncontroversial either.
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relevant passage can be interpreted in at least two ways. ‘Erga omnes’
could notably be taken as a reference to the circle of States bound by
the primary obligation in question. As a consequence, an obligation
would be ‘owed to all others’ (or ‘erga omnes’) if it applied between all
States.” A brief glance at the passage as a whole however reveals that, in
Barcelona Traction, the term erga omnes was not used in this sense. Had the
Court merely wished to describe the circle of States between which the
obligation applied, all obligations of general international law would
qualify as obligations erga omnes, and the Barcelona Traction dictum
would hardly deserve much attention.'’ Under this test, a coastal State’s
obligation not to hamper the innocent passage of foreign merchant ships
would qualify as an obligation erga omnes, as would a receiving State’s
obligation to respect the inviolability of accredited diplomats - or indeed,
the very obligation the Court sought to distinguish from obligations erga
omnes, namely Spain’s obligation to ‘extend to [foreign investors, such as
the Barcelona Traction Company] the protection of the law’.""

At least in Barcelona Traction, ‘erga omnes’ seems to have been used in a
different sense. As the reference to the ‘legal interest’ of all States, and
to the ‘corresponding rights of protection’ suggests, the Court was not
concerned with the scope of a primary obligation, but intended to
describe specific features of the secondary rules governing the invocation
of responsibility for violations of obligations called ‘erga omnes’. Not the
obligation as such, but its performance in a specific case therefore is
owed to all States (i.e. erga omnes). From a linguistic point of view, this is
a defensible use of term, and Ago’s remark that the expression ‘obliga-
tions erga omnes’ was a ‘misnomer’ seems exaggerated.'” Nevertheless, it
is equally clear that if the Court intended to make a statement about the
secondary rules governing the enforcement of a special category of
obligations, it did not express this intention in a very clear way. This is
all the more unfortunate as it could have easily clarified matters - for
example, as has been suggested, by speaking of ‘obligation|s| the breach
of which gives rise to responsibility erga omnes.’'” As it stands, the
passage enunciating the ‘masterpiece’’* of obligations erga omnes was
drafted in a less than masterly way.

9 Ago (1989), 237-238; Thierry (1990), 59 and 62; cf. also Seiderman (2001), 124.

10 Even this is not undisputed: contrast e.g. the misleading observations by Ushakov,
YbILC 1976, 1, 71 (para. 36); Pellet (1996), 20; and Ago, YDILC 1976, Vol. 1, 74 (para. 12).

1 See IC] Reports 1970, 32 (para. 33). ' Ago (1989), 237.

13 Thirlway (1989), 93; similarly Thierry (1990), 62-63.  ** Weil (1992), 287.
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3.2 The traditional meaning of the term

However, not only did the Court use imprecise terminology, which
seemed to invite misunderstandings; in addition it employed an expres-
sion that hitherto had been used in a different context. Today, it is often
assumed that prior to the Court’s decision in Barcelona Traction, the idea
that certain obligations could have erga omnes effects had been unheard
of. According to Seiderman, for example, ‘[tJhe term erga omnes ... first
gained prominence in international legal parlance through a pro-
nouncement by the International Court of Justice in the Barcelona
Traction case.’'”

This assertion however does not withstand close scrutiny. Although
the specific way in which the Court used the term was new, the phrase
‘erga omnes’ was not. Rather, by 1970, there had been decades of discus-
sion, in the literature, in practice and in the jurisprudence, about erga
omnes effects under international law. The expression erga omnes thus
was by no means a novelty when the Court used it in Barcelona Traction.
Erga omnes effects in this traditional (i.e. pre-Barcelona Traction) meaning
of the term, however, were very different from those that occupy the
present study. They were discussed within the confines of the law of
treaties, notably with reference to possible effects of specific treaties on
third parties.'® More specifically, four different types of such ‘treaties
producing effects erga omnes’'” were distinguished.

Ofthese, the concept of objective regimes was the most controversial.
Since it has been discussed already,'® some remarks on terminology
may suffice here. As has been stated above, treaties creating objective
regimes were said to give rise to general, or objective, obligations bind-
ing on third States. When describing this alleged special effect, com-
mentators often used the expression ‘erga ommnes’ as a synonym for
‘general’ or ‘objective’. The ILC’s commentary on draft article 34 pro-
vides the most prominent example. Summarising the debates about

15 Seiderman (2001), 123.

16 On the following see e.g. McNair (1957), 21; McNair (1961), 255-271; Rousseau (1944),
477-484; Guggenheim (1953), 97-103; for a briefreference to the earlier use of the term
‘erga omnes’ see also Empell (2003), 132 (his note 135). That some treaties should entail
erga omnes effects seemed to be widely accepted. For a contrary opinion see however
Schwarzenberger (1957), 459, according to whom third-party effects of treaties
depended not on alleged erga omnes validity or opposability, but on the application of
concepts such as estoppel or acquiescence.

17 Cf. the title of McNair’s contribution to the Festschrift Perassi (1957).

1% See above, section 2.2.2.b.
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Waldock’s proposed draft article 63, which had endorsed the concept,
the Commission stated that it had ‘considered whether treaties
creating so-called “objective regimes”, that is obligations and rights
valid erga omnes, should be dealt with separately as a special case.”'” As
the record of the debates shows, ILC members had indeed debated the
issue under the rubric of erga omnes effects and had had little qualms to
claim that obligations under objective regimes were obligations erga
omnes.””

The concept of obligations erga omnes (in this traditional sense), how-
ever, was not limited to controversial concepts such as objective
regimes. Others used the term in a more general sense, denoting all
legal positions imbued with objective validity or opposability. Treaties
transferring territorial titles or creating other rights in rem - such as
international servitudes, or rights of passage - were seen as a prime
example.”’ Hence Switzerland, in the Case Concerning the Free Zones of
Upper Savoy and the District of Gex, maintained that: ‘les droits réels, en

droit international, sont ceux qui se rapportent au territoire et qui, par

essence, valent erga omnes’,”* whereas Huber, arbitrator, in the famous

Island of Palmas award observed that the title to territory ‘is valid erga
’23

omnes.
Thirdly, the same terminology was used in debates about the concept
of international legal personality. The IC]’s observation that States, by

19 YBILC 1966, Vol. II, 231 (para. 4) (emphasis added).

20 See e.g. YBILC 1964, Vol. I, 83 (para. 29) (Lachs); 97 (para. 33) (Paredes); 99 (para. 3)

(de Luna); 103 (para. 54) (Rosenne); 107-108 (paras. 27-28) (Lachs). Apparently based on

the same understanding, the German Bundesverfassungsgericht, in the GDR Ambassador

case (BVerfGE 96, 68, paras. 58-69), and Ress (2000), Doehring (1999), 68, discuss
possible erga omnes effects of diplomatic immunity, while the Germany Society of

International Law considered in detail the problems posed by treaties providing for the

harmonisation of laws, which in its terminology entailed ‘erga omnes effects’; cf.

Matscher/Siehr/Delbriick (1986).

For brief references to these types of treaties see already above, section 2.2.2.b, and cf.

further McNair (1961), 256; Guggenheim/Marek (1962), 540; Waldock, Third Report,

YDILC 1964, Vol.II, 32 (para. 15); Westlake (1910), Vol. I, 294-295. Fitzmaurice cautioned

against the recognition of automatic erga omnes effects, but proposed to recognise a

general duty to recognise ‘situations of law or of fact established by lawful and valid

treaties tending by their nature to have effects erga omnes’, see Fifth Report, YbILC 1960,

Vol. I, 98 (draft article 18(c); emphasis added).

22 p(Ij, Ser. C 17, 1, Vol. 111, 1654.

23 RIAA, Vol. II, 840. See also Jennings’ statement that [i|f a title to sovereignty means
anything at all it means a real title, a title erga omnes’ (Jennings (1963), 5). Similar
observations can be found in Oppenheim/Jennings/Watts (1992), 669; Verdross/Simma
(1984), 639; and Shaw (1986), 16.

21
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way of treaty, could ‘bring into being an entity possessing objective
international personality, and not merely personality recognized by
them alone’** to many seemed to imply a modification of the third-
party rule. The IC]’s advisory opinion in the Reparations case (as the locus
classicus) thus prompted Rosenne to ask: ‘What is that “objective inter-
national personality” if not personality erga omnes?’*”

Finally, those concerned about the rigid formulation of article 59
ICJ Statute, pursuant to which IC] judgments are binding between the
parties only, argued in favour of recognising certain erga omnes effects of
international judgments.”® The Court itself, in its 1966 South West Africa
judgment (of all cases), mentioned that exceptionally, a court decision
could bring about a ‘general judicial settlement’ - and described this as
an ‘effect erga omnes’.””

The Court’s dictum on obligations erga omnes in the Barcelona Traction
case seems to have overshadowed these earlier, traditional, types of erga
omnes effects.”® This is unfortunate, since some of the Court’s subse-
quent references to the erga omnes concept are informed by the tradi-
tional understanding, and can only be properly understood if seen in
historical perspective.”” For present purposes, it is crucial to note the
differences between the traditional meaning of the term erga omnes, and
its use, by the Court, in the Barcelona Traction case. These indeed are not
difficult to identify. Traditionally, those claiming that treaty obligations
qualified as obligations erga omnes intended to broaden the circle of
States bound by the rule. Recognition of erga omnes effects thus modified
the scope (ratione personae) of a primary rule of international law. Of
course, this traditional erga omnes effect could eventually affect the

2% 1CJ Reports 1949, 185.

2% Rosenne (1998), 513; and similarly McNair (1957), 30-33; Waldock, Third Report, YbILC
1964, Vol. II, 31 (para. 14).

26 See e.g. Rosenne (1965), 629; similarly id. (1998), 519.

27 See ICJ Reports 1966, 41 (para. 70). The reference is to the PCIJ’s jurisdiction over the

minorities treaties concluded after World War [; the erga omnes effect of PCIJ judgments

was underlined by an express reference to article 13 of the Covenant.

Few works assessing the relevance of the concept of obligations erga omnes in the field of

law enforcement contain references to this traditional understanding. Some of the

aspects are discussed in the works of Delbriick (1999a), 17, and Ragazzi (1997), who,

however, do not specifically address the enforcement aspect of the erga omnes concept.

There is also some reference to the traditional understanding in Rosenne (1998), 509. As

noted above (see references in footnote 2) commentators acknowledging the tradi-

tional use of the term frequently fail to distinguish between the different erga omnes

effects.

See below, section 3.3.1.

28
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secondary rules governing responses to breaches. As has been shown
above, this process for example seemed to have taken place with respect
to obligations under objective regimes, which - pursuant to Waldock’s
draft article 63, para. 3, and the Committee of Jurists’ Report in the Aaland
dispute - could be enforced by all States, irrespective of their participa-
tion in the regime-creating treaty.’® Such modifications of the rules of
standing however were by no means an automatic or necessary conse-
quence. In the case of dispositive treaties, for example, is was widely
agreed that even if the treaty’s objective effects could be described as ‘erga
omnes validity’ (or similar), only treaty parties could react against
breaches.”' What is more, even in the case of objective regimes, discus-
sions about erga omnes effects inevitably centred on the scope of the
primary obligation, and the need to explain how the concept could be
reconciled with the pacta tertiis rule. In contrast, possible effects on
standing and the rules of law enforcement were largely ignored.’”

When using the term ‘erga omnes’ in this latter context, the Court in
Barcelona Traction thus shifted the emphasis away from the traditional
understanding of the erga omnes concept. It must be repeated that, given
the openness of the term ‘erga omnes’, the Court’s use of terminology is
defensible, and would have been unproblematic had the Court explained
further what it was doing. However, by taking a well-established con-
cept out of its traditional context and by failing to set out the reasons for
doing so, the Court significantly increased the risk of terminological
confusion.

3.3 ‘Other’ erga omnes effects in the ICJ’s jurisprudence

Developments since 1970 confirm the risks involved in employing a
term as vague as erga omnes. Ever since the Court’s Barcelona Traction
judgment, claims that certain legal acts should have effects erga omnes

30 See above, section 2.2.2.b.

31 See e.g. Waldock, YBILC 1964, Vol. II, 32 (para. 15): ‘These [dispositive] treaties differ
from [status treaties| in that their purpose is to regulate the particular interests of the
parties rather than to establish a general régime in the general interest. Other States, no
doubt, may be affected - even to an important extent - by the conclusion of the treaty,
but they are affected by the treaty only incidentally, not by the direct application of
the treaty itself. Nor have the parties manifested any intention that other States
should have or acquire any right or interest in the treaty, and other States cannot, in
consequence, derive from the treaty any legal title for claiming a locus standi with regard
to the maintenance or revision of the settlement established by the treaty.’

32 For comment on the lack of academic discussion see already above, section 2.2.2.b.
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have abounded in international jurisprudence, practice, and literature.
This does not mean that the erga omnes concept was no longer relevant
for questions of standing and law enforcement. To the contrary, many
of the IC]’s references to erga omnes effects since 1970 attempt to clarify
the meaning of the Barcelona Traction dictum, or have at least an indirect
bearing on its interpretation. It is however equally relevant to note
that - contrary to what is suggested by much of the literature - the
erga omnes concept cannot be reduced to these matters. Instead, the
Court and its members have identified erga omnes effects in situations
that bore no relation to the problems posed by the Barcelona Traction
dictum. The following section provides an overview of these other,
often ignored, erga omnes effects. It does not purport to analyse them
in any detail, or to assess whether the Court or its members were always
correct in invoking the concept. Rather, it seeks to illustrate the hetero-
geneity of the concept by distinguishing obligations erga omnes in the
Barcelona Traction sense from other types of erga omnes effects. Three of
these other erga omnes effects can be identified.

3.3.1 The traditional meaning

Although the Court in Barcelona Traction took the term ‘erga omnes’ out of
its original (pre-Barcelona Traction) context, the traditional understand-
ing has since then re-emerged in the Court’s opinion on Namibia,*” as
well as in President Bedjaoui’s declaration in the Nuclear Weapons
opinion.**

In Namibia, the Court confirmed that the UN General Assembly had
been entitled to revoke the South West African mandate, and that South
Africa’s continued presence in Namibia was in violation of SC Res. 276
(1970).%° From this, it followed that all UN members were under a duty
to refuse recognition of the South African exercise of administering
power. More importantly, in the view of the Court, the resolutions of
the two UN organs were also opposable to States not members of the

33 ICJ Reports 1971, 16.  3* ICJ Reports 1996, 268.

35 Even before SC Res. 276 (1970), South Aftrica’s presence in Namibia had of course long
been a matter of controversy, which, inter alia, had prompted the institution of
contentious proceedings by Liberia and Ethiopia. On these proceedings see above,
section 2.1.2. Following the Court’s judgment of 18 July 1966, the UN General Assembly
revoked the South African mandate in GA Res. 2145. Having repeatedly endorsed
that GA Res. 2145, the UN Security Council, in SC Res. 276 (1970), stated that all acts
taken by the South African administration after the revocation of the mandate were
illegal. See further Klein (2000a), 497-499; Klein (1995a), 486-488; Bernhardt (1973),
13-37; and (for a comprehensive account) Dugard (1973) 376-542.
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organisation.”® Elaborating on this latter aspect, the Court stated that
‘the termination of the Mandate and the declaration of the illegality of
South Africa’s presence in Namibia are opposable to all States in the
sense of barring erga omnes the legality of a situation which is main-
tained in violation of international law’.*”

This passage has at times been interpreted as an application of the
Court’s Barcelona Traction dictum, i.e. as affecting the secondary rules
governing the invocation of responsibility. Two different readings have
been advanced. First, some commentators have suggested that the
Court intended to qualify South Africa’s obligation to withdraw from
Namibia as an obligation erga omnes.”® This indeed would correspond to
arguments made by Hungary during the proceedings before the Court.””
It would also prompt the question whether all States had a legal interest
in the observation of that obligation.”” Secondly, the passage has also
been interpreted to mean that the obligation of all States not to recog-
nise the legality of South Africa’s continued presence, was itself valid
erga omnes.”" As a consequence, all States arguably would have had a
legal interest in ensuring that other States did not recognise South
Africa’s presence.

Both ways of reading the passage (and explaining it in ways similar to
the Barcelona Traction dictum), however, neglect its precise context and
ignore the information provided in some of the separate opinions.
Rather than elaborating on South Africa’s obligations or on obligations
incumbent upon all States, the relevant paragraph is solely concerned
with the effects of the relevant UN resolutions on States that are not
themselves members of the organisation. While the legal effects of such
resolutions on UN members are governed by the relevant UN Charter

36 Cf. the judgment’s operative paragraphs, IC] Reports 1971, 58 (para. 133).

37 ICJ Reports 1971, 56 (para. 126).

38 See Thirlway (1989), 99; Antonopoulos (1996), 90. Cf. also Ragazzi (1997), 172 (his note
37) and the critical comment by Mann (1973b), 412-415.

See IC] Pleadings, Namibia opinion, Vol. I, 159-160, where Hungary submitted that ‘Its
[South Africa’s] obligation to withdraw is an obligation erga omnes.” A similar position
was taken by India, ibid., Vol. II, 119.

Cf. the following statement by Thirlway (1989), 99: ‘One possible view ... is that
South Africa was under an obligation erga omnes, of the kind contemplated in the
Barcelona Traction judgment, to withdraw from Namibia, such that any State could seek
the enforcement of that obligation, without being required to show an individual
interest in the matter.’ For a similar statement see Thirlway (1990), 31; but contrast the
subsequent change of view in Thirlway (1996), 4-5. Ragazzi (1997), 172 (his note 37),
suggests that para. 118 of the Court’s opinion supports this understanding.

*1 Ragazzi (1997), 167-168.

39
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provisions, the Charter does not explain why resolutions should be
binding on, or opposable to, non-members.** By holding that the resolu-
tions of the General Assembly and Security Council ‘barr{ed] erga omnes
the legality’ of South Africa’s continued presence in Namibia, the Court
clarified that non-members could not ignore their effects.*” As a conse-
quence, non-member States had to ‘act in accordance’ with the decisions
of the competent UN organs.**

Thus interpreted, the Court’s reference to erga omnes effects in Namibia
bears all the hallmarks of the traditional use of the term.*® By ascribing
erga omnes validity to the resolutions of UN organs, the Court broadened
the circle of States bound by them. Just as in the case of dispositive
treaties or objective regimes, an obligation contained in a treaty or
treaty-based resolution thus acquired general force in relation to third
States. Not surprisingly, judges elaborating on the matter relied on
analogies to the concepts of status regimes or absolute rights: Judge
Ammoun, for example, stressed the mandate’s ‘objective institutional
character’, while Judge de Castro drew an analogy to the right of a
proprietor to withdraw, with absolute effect, the mandate given to a
person administering his property.*® One year after launchng debates
about erga omnes effects in the field of standing, the ICJ thus had reverted
to the traditional meaning of the term.

The traditional understanding equally informs President Bedjaoui’s
brief reference to the ‘erga omnes opposability’ of certain obligations,
made in a declaration attached to the Nuclear Weapons opinion.*” In his
declaration, Bedjaoui commented on para. 2F of the dispositif, where the

2 Article 2(6) of the UN Charter, which addresses the relationship between the
Organisation and non-members, only applies to the ‘Principles’ of article 2. Article 25
expressly limits the binding effect of Security Council resolutions to UN members.

On the two provisions see Graf Vitzthum (Article 2(6)) and Delbriick (Article 25) in:
Simma (2002a).

43 Klein (2000a), 499; Graf Vitzthum, in: Simma (2002a), Article 2(6), MN 15; Thirlway
(1996), 5; Juste Ruiz (1979), 221-222. In his separate opinion, Judge de Castro indeed put
the matter very clearly. Explaining the Court’s reasoning, he stated: ‘These [non-
member] States have no obligation under the Charter. Nonetheless they should respect
a declaration of forfeiture of the legal title to possess the territory pronounced by a
legitimate authority, against a State which received the territory in order to administer
it in the name of the international organization’ (ICJ] Reports 1971, 219).

#4 ICJ Reports 1971, 56 (para. 126). *> See above, section 3.2.

46 See IC]Reports 1971, 73 (para. 4), and 219, respectively; and cf. Judge de Castro’s dissent
in the Nuclear Tests cases, IC] Reports 1974, 387 (his note 1).

47 ICJ Reports 1996, 273-274 (para. 23). The passage has been widely ignored. One of the
few commentators addressing it considered it to be a ‘slightly obscure reference to
erga omnes’ (Thirlway (1999), 432).
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Court had unanimously held that States were under an obligation ‘to
pursue in good faith and to bring to an end negotiations leading to
nuclear disarmament’. Whereas the judgment could be interpreted as
a mere reiteration of the identical obligation contained in article VI
of the Non-Proliferation Treaty,*® Bedjaoui argued that it contained a
‘general obligation, opposable erga omnes’.*”

As is clear from its terms and context, President Bedjaoui intended to
clarify that the duty to pursue negotiations also applied to States not
parties to that treaty - a question about which judges indeed had dis-
agreed.”” By qualifying this duty as ‘opposable erga omnes’, Bedjaoui thus
broadened the circle of States bound by a treaty obligation.”’ Just as in
the Namibia case, the term erga omnes therefore was used in its traditional
meaning, denoting general effects of legal acts whose consequences
would otherwise have been limited to specific States (such as State
parties to the Non-Proliferation Treaty).

3.3.2 The territorial restriction of obligations

Whereas Namibia and President Bedjaoui’s declaration in Nuclear Weapons
recognised erga omnes effects that were already considered prior to 1970, the
Court, in the 1996 Genocide case,”” introduced a new facet of the erga omnes
concept. In the circumstances of the case, it had to determine whether the
dispute between Bosnia-Herzegovina on the one hand, and Yugoslavia on
the other, was an ‘international dispute’ as required by article IX of the
Genocide Convention. Yugoslavia disputed this, arguing, infer alia, that
the conflict was of a domestic nature and had taken place on parts of the
territory of Bosnia-Herzegovina, over which it had not exercised jurisdic-
tion when the alleged genocidal acts had been committed.”” In essence,
its argument thus depended on the view that the obligations arising under
the Genocide Convention only applied to member States in relation to

“8 Treaty on the Non-Proliferation of Nuclear Weapons, 729 UNTS 161. Article VI provides:
‘Each of the Parties to the Treaty undertakes to pursue negotiations in good faith on
effective measures relating to cessation of the nuclear arms race at an early date and to
nuclear disarmament, and on a treaty on general and complete disarmament under
strict and effective international control.’

49 ICJ Reports 1996, 273-274 (para. 23) (italics in the original).

%0 Contrast, for example, the approaches of Judges Oda (IC] Reports 1996, 373, para. 55)

and Fleischauer (ibid., 310, para. 7); and cf. Vice-President Schwebel’s critical comments

on para. 2F (ibid., 329).

See Thirlway (1999), 432, to whom the ‘reference to erga omnes presumably means that

the obligation rests on all states rather than that it is owed to all states.’

52 ICJ Reports 1996, 595. >3 Cf. ICJ Reports 1996, 615 (para. 30).
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territories under their jurisdiction. In response, the Court noted that States’
obligations under the Genocide Convention were not territorially limited,
and stressed the universal character of the condemnation of genocide and
of the duty of ‘co-operation required “in order to liberate mankind from
such an odious scourge”.”* Because of this universality, the Court then
found that the ‘rights and obligations enshrined by the [Genocide]
Convention are rights and obligations erga omnes’.”” This in turn led it to
hold that ‘the obligation each State thus has to prevent and to punish the
crime of genocide is not territorially limited by the Convention.””®

The reasoning underlying this passage is not entirely clear.””
Pursuant to the Court, a right or obligation that applies erga omnes
differs from other rights and obligations with respect to its territorial
applicability. More specifically, the Court seems to suggest that where
an obligation is valid erga omnes, States are precluded from arguing that
acts had taken place outside their jurisdiction, and thus did not engage
their responsibility.”®

The implications of this statement have so far hardly been explored,
and inferences drawn from it remain tentative.”” What seems clear is
that the type of erga omnes effect asserted by the Court is different both
from erga omnes effects discussed in Barcelona Traction and those tradi-
tionally recognised. Unlike in Barcelona Traction, the erga omnes character
of the obligation does not affect questions of standing or law enforce-
ment - the applicants legal interest being undisputed.®’ Nor, however,

>* ICJ Reports 1996, 616 (para. 31), citing IC] Reports 1951, 23 and the Preamble to the
Genocide Convention.

35 ICJ Reports 1996, 616 (para. 31). ¢ Ibid.

57 For critical comment see e.g. Gray (1997), 692; Paulus (2001), 376; as well as Simma
(1994a), 299 (whose work appeared after the judgment was rendered). According to
Paulus, this effect ought to have been explained with reference to the peremptory
character of the prohibition against genocide. Both Simma and Paulus have argued that
the Court’s statement conflated the two concepts of jus cogens and obligations erga
omnes. For comment on the inter-relation between the two concepts see below,
section 4.2.2.D.

8 As Rosenne (1998), 512-513, has observed, unlike in Barcelona Traction, the fact that the

obligation in question was an obligation erga omnes was essential for the Court’s

decision in the Genocide case; it constituted ‘one of the central aspects of the ratio
decidendi leading to the rejection of the relevant preliminary objection.’

Although the statement has been referred to, there has been hardly any attempt to

assess its effect on the rules of attribution or accountability. To give but two examples,

neither the ILC (during its work on State responsibility) nor the Eur. Ct. HR (when
assessing the territorial application of Convention rights in Bankovic) considered
whether obligations erga omnes were subject to a special rule of accountability.

80 But cf. below, section 5.2.3, for an analysis of Judge Oda’s approach in this case.
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can the relevant passage be explained as yet another reference to erga
omnes effects in the traditional sense. Since it was bound by the 1948
Genocide Convention, Yugoslavia was obliged to prevent and punish
genocidal conduct; references to traditional erga omnes effects would
thus have been unnecessary. Rather than broadening the circle of States
bound by the obligation, the new erga omnes effect recognised by the
Court affected the content of the obligation in question. Being erga
omnes, an obligation could not be territorially restricted, and thus
imposed upon States a higher degree of accountability. For the sake of
simplicity, one might say that whereas the erga omnes concept had
traditionally affected the breadth of an obligation, the new type of erga
omnes effect recognised in the Genocide case modified its depth.®’

3.3.3 The descriptive function

Finally, the Court has also used the term in a purely descriptive way.
Unlike in the cases discussed so far, its qualification that certain legal
acts had erga omnes effects did not entail any immediate legal conse-
quences. Observations made in the Nuclear Tests cases®” and at the juris-
dictional stage of the Nicaragua case® provide examples in point.

The two Nuclear Tests cases, in which Australia and New Zealand had
invoked the Barcelona Traction case in order to establish standing, would
have presented the Court with ample opportunity to elaborate on the
implications of the concept in the field of law enforcement. While the
issue is indeed discussed in many of the individual opinions attached
to the decision,’* the majority did not address it, holding that the legal
dispute had become moot when France had unilaterally committed
itself to stop atmospheric tests.’” It nevertheless referred to certain
erga omnes effects, albeit in different circumstances. Elaborating on the
nature of the French unilateral commitment to stop atmospheric

1 This may explain why some commentators would have preferred the Court to have
relied on the jus cogens concept (see references in footnote 57). As will be shown below
(section 4.2.2.b), it is generally accepted that this concept affects the content (or depth)
of specific obligations. Similar observations were made during the ILC’s debates
about the relevance of concepts such as jus cogens and obligations erga omnes for debates
about possible hierarchies in international law: cf. the summary contained in the
ILC’s Report on the work of its 56th session, UN Doc. A[59/10, paras. 352-358.

62 ICJ Reports 1974, 253 and 457 respectively. ¢ ICJ] Reports 1984, 392.

% These are discussed below, section 5.2.5.a.

6% ICJ Reports 1974, 269-270 (paras. 50-52) and IC] Reports 1974, 474-475 (paras. 52-55).
The statement was again referred to in the 1995 decision on New Zealand’s Request
for the Interpretation of the 1974 Judgement, IC] Reports 1995, 306 (para. 64).
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nuclear testing, it stated that ‘the French government [had] conveyed
to the world at large, including the Applicant, its intention to effect-
ively terminate these [atmospheric] tests’.°® This was so because the
relevant oral statements by which the French President and govern-
ment members committed their country were ‘made publicly and erga
omnes’.%”

Compared to the statements discussed so far, this passage introduces
yet another facet of the erga omnes concept. By qualifying the French
statements as ‘made ... erga omnes’, the Court described to whom they
were addressed and in relation to whom the newly created obligation
had come into force. Of course, this use of terminology is related to the
traditional understanding of the term, pursuant to which specific legal
acts, if binding or opposable erga omnes, acquire general validity.
However, there remains an important distinction. As has been shown,
traditional references to erga omnes effects had served to broaden the
circle of States bound by an otherwise specific obligation. In contrast, in
the above-quoted statement, the Court was not concerned with the
effects of legal acts on third States, but merely described in relation to
whom a specific statement had been made. It did not intend to broaden
the scope of an otherwise specific obligation, but simply used the
expression erga omnes to identify the addressees of the relevant French
statements.

This prompts the question whether the Court intended to recognise a
legal interest on behalf of all States to hold France responsible for future
breaches of that unilateral commitment. If this were so, the judgments
in Nuclear Tests could be seen as a confirmation of the earlier decision in
Barcelona Traction.®® While the judgment does not expressly address the
question, there is reason for caution. The applicants in their respective
pleadings had stressed the importance of the alleged prohibition
against atmospheric nuclear testing in order to establish its erga omnes
validity. In contrast, the majority judgment was completely silent on -
to borrow the language of the Barcelona Traction Case - the ‘impor-
tance of the rights involved’.® Its main reason for accepting the erga
omnes character of the promise was of a formal character. As the Court
observed, the French promise was valid erga omnes because the relevant
statements had been made in the public sphere, but not specifically

66 ICJ Reports 1974, 269 (para. 51); ICJ] Reports 1974, 474 (para. 53).
7 ICJ Reports 1974, 269 (para. 50); ICJ] Reports 1974, 474 (para. 52).
68 Cf. Weil (1983), 432.  ° IC]J Reports 1970, 32 (para. 33).
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addressed to one specific country.”’ It seems unlikely that the Court,
solely because of this formal reason, should have recognised an enfor-
cement interest of all States.”’ In any event, it did not give the slightest
hint that other States should have been entitled to challenge the French
nuclear tests. The better view therefore is that the ‘curious use of the
expression “erga omnes”’”* in the Nuclear Tests majority judgment did not
entail any specific legal consequences. In fact, the decision would have
been the same had the Court spoken of a ‘unilateral undertaking made
in relation to all States’. ‘Erga omnes’ therefore seems to have been used
in a merely descriptive way. By the same token, each and every obliga-
tion assumed in relation to all States - i.e. every obligation arising under
general international law - could be qualified as having been under-
taken erga omnes.””

The same, descriptive, use of the term recurs both in the Court’s
judgment and Judge Schwebel’s dissent in the 1984 Nicaragua
(Jurisdiction) case, more specifically in the respective passages addressing
the effects of the United Sates’ decision to withdraw its optional clause
declaration. Under the terms of its previous optional clause declaration
of 14 August 1946, such withdrawal should only take effect upon six
months’ notice.”* Relying on considerations of reciprocity, the United
States argued that at least in relation to Nicaragua, its withdrawal
should take immediate effect, as that country’s own declaration could
be terminated without delay.”” Taking up this argument, the Court, as
well as Judge Schwebel, inquired whether ‘the [immediate] termina-

tion ... was effective vis-a-vis Nicaragua, if not effective erga omnes’.”®

70 ICJ Reports 1974, 269-270 (paras. 49-51), 474-475 (paras. 51-53). This was held

notwithstanding the fact that some of the statements had been communicated to

the Australian or New Zealand government, see ibid., 269 (para. 50), 474 (para. 52).

The nature of the French statements may be contrasted to e.g. the famous Ihlen

Declaration which, in the words of the PCIJ, constituted a ‘response to a request by the

diplomatic representative of a [specific| foreign power’, see Eastern Greenland case, PCIJ,

Ser. A/B, No. 53, 53 (1933).

Thirlway (1989), 11-12. Without formally distinguishing between different types of

erga omnes effects, Gaja (1989), 153, also seems to take a cautious approach.

72 Dominicé (1999), 359. 7® Cf. above, footnotes 9 and 10.

7% See e.g. Multilateral Treaties Deposited with the Secretary-General: Status as at 31 December
1982, UN Doc. ST/LEG/SER.E/2 (1983). The relevant passage provided that ‘this declara-
tion shall remain in force for a period of five years and thereafter until the expiration of
six months after notice may be given to terminate this declaration.’

75 See ICJ Reports 1984, 415-421 (paras. 52-65). For comment cf. Briggs (1985), 373;

D’Amato (1985), 385.

ICJ Reports 1984, 416 (para. 55). For Judge Schwebel’s very similar statement see ibid.,

627 (para. 116).
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Again, just as in the Nuclear Tests cases, erga omnes was used here in a
merely descriptive sense. Neither did it have any bearing on the second-
ary rules of law enforcement, nor did it modify the scope of the legal
act in question. The reference to ‘effects erga omnes’ merely served to
indicate between which legal actors the declaration could have taken
effect. ‘Erga omnes’ might have just as well been replaced by ‘the world at
large’ (as in Nuclear Tests)’” or simply ‘all States’; it was used to describe
the addresses of a legal act, but did not entail any specific legal
consequences.

3.4 Concluding observations

To sum up, since Barcelona Traction, the Court and its members have
recognised a variety of different erga omnes effects. ‘Erga omnes’ has
notably been used (i) to justify third party effects of treaties or UN
resolutions, (ii) to preclude the territorial restriction of obligations,
and (iii) in a descriptive way, as a substitute for ‘all States’. Given this
broad range of meanings, it is surprising that debates have largely
remained focused on erga omnes effects in the Barcelona Traction sense.
As the preceding discussion has shown, the narrow focus of the debate
is unduly restrictive. Rather than purely concerned with questions of
standing and law enforcement, the term ‘erga omnes’ has become a legal
vademecum prescribed to produce a wide array of legal effects. In terms
oflegal clarity and precision, this is not without its problems. It can only
be repeated that the different uses of the expression ‘erga omnes’ remain
within the limits of a literal interpretation of the Latin term. However,
by using an ambiguous term, taking it out of its original context, and
subsequently employing it an inflationary way (without distinguishing
its different aspects), the Court has rendered a clear analysis consider-
ably more difficult.

The present study does not attempt to discuss the various other erga
omnes effects in any detail. Clearly, each of them would require further
analysis, as would the more general question whether it makes sense to
speak of a single and unitary erga omnes concept rather than of a patch-
work of loosely related erga omnes effects. For present purposes, the
preceding discussion is important in mainly two respects. First, it serves
a clarifying function. Although the distinction between different types
of erga omnes effects is not usually drawn, it seems necessary for a better

77 1CJ Reports 1974, 269 (para. 51); IC] Reports 1974, 474 (para. 53).
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understanding of the erga omnes concept, and may avoid confusion.
Secondly, the distinction helps delimit the topic of the present inquiry
more clearly. As has been shown, the Court’s and judges’ references to
other erga omnes effects were made outside the context of standing and
law enforcement. Despite the use of identical terminology, these refer-
ences have no bearing on obligations erga omnes in the Barcelona Traction
sense, and do not facilitate the analysis of obligations erga omnes as a
law enforcement concept. Subsequent chapters discussing the obliga-
tions effects in the field of standing will therefore ignore the various
pronouncements analysed in the preceding sections.



4  Identifying obligations erga omnes

Having distinguished different types of erga omnes effects, it is possible
to discuss how the erga omnes concept affects the rules of law enforce-
ment. The main questions arising in this regard have been summarised
above.' The first of these, prompted by the Court’s Barcelona Traction
dictum, is which obligations qualify as obligations erga omnes. This is not
an issue of law enforcement proper; however, it needs to be addressed,
as the relevance of the erga omnes concept depends on it. Despite decades
of discussions, the question has not been solved satisfactorily.z Michael
Reisman expressed a widely-shared scepticism when professing that he
‘was not certain as to how various norms entered into the magic erga
omnes circle.”” Two factors are chiefly responsible for this problematic
state of affairs.

First, the ICJ’s jurisprudence is inconclusive. Having proclaimed the
concept, the Court has subsequently taken a rather cautious approach,
and has said very little on how to identify the new category of obliga-
tions.” To be sure, it has expressly recognised a number of narrowly
defined examples of obligations erga omnes, namely the prohibitions
against aggression, slavery, racial discrimination,” and genocide® whose

! See above, Introduction to Part II.

2 See e.g. Weil (1992), 288; Schachter (1991), 211; Stein (1995), 115; Charney (1993),
158-159.

3 Reisman (1993), 170.

As Seiderman (2001), 123, observes, the Court’s statements have focused on erga omnes

effects rather than on the conditions under which an obligation acquires erga omnes

status.

Barcelona Traction case, IC] Reports 1970, 33 (para. 34).

Barcelona Traction, IC] Reports 1970, 33 (para. 34); Armed Activities case (Congo-Rwandal),

available at www.icj-cij.org, para. 71.

'S

[}

117



118 ENFORCING OBLIGATIONS ERGA OMNES

erga omnes status is indeed widely accepted today.” More recently, the
Court has gone beyond narrowly defined examples when observing that
a concept as wide as the right of peoples to self-determination® or the
rules of international humanitarian embodying ‘elementary consider-
ations of humanity’® applied erga omnes. In addition, individual judges
have included the prohibition against the use of force (as opposed to the
narrower category of aggression)'’ and, more generally, environmental
obligations protecting the planetary welfare."’ The ‘beatification’ of
these obligations, however, has not been the result of a particularly
transparent process: while qualifying some obligations as valid erga
omnes, the Court has been cautious in saying why it has chosen these,
and not other, examples. Although the language of the Barcelona Traction
dictum suggests that such other examples indeed exist,"” the Court’s
jurisprudence only hints at ways of indentifying them. Two statements
are relevant in this regard.

For once, the Court has stressed that in order to be owed erga omnes, an
obligation has to protect important values - hence it is ‘[ijn view of the
importance of the rights involved, [that] all States can be held to have a
legal interest of obligations ... erga omnes’.'* Moreover, the Court has
also drawn ‘an essential distinction’'* between obligations erga omnes,
and obligations that were actually at stake in Barcelona Traction, i.e.
reciprocal obligations in the field of diplomatic protection. As will be
shown below, these two statements form the basis of the two dominant
approaches to the question of identification. However, it is clear that
they touch upon the question rather than exploring it in depth, and
they fail to set out a conclusive test.

Secondly, State practice and the jurisprudence of other courts do not
shed much light on the process of identifying obligations erga omnes
either. While governments no longer call into question the relevance of

7 See e.g. para. (9) of the ILC’s commentary to Article 48 ASR; and the wealth of support
cited by Ragazzi (1997), 74-131.

8 East Timor case, IC] Reports 1995, 102 (para. 29); Israeli Wall case, available at
www.icj-cij.org, para. 88.

9 Israeli Wall case, available at www.icj-cij.org, paras. 155 and 157 (quoting the Corfis
Channel judgment, IC] Reports 1949, 22).

10 Nicaragua case (provisional measures), Diss.Op. Schwebel, ICJ] Reports 1984, 198.

1 Gabdikovo case, Sep.Op. Weeramantry, IC] Reports 1997, 117-118.

12 This follows from the words ‘for example’ used at the beginning of the enumeration in
para. 34. It is further underlined by the express reference to ‘present-day international
law’, and by the phrase ‘basic human rights including ...’ (emphasis added).

13 1CJ Reports 1970, 32 (para. 33).  * ICJ Reports 1970, 32 (para. 33).
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the concept as such, there have been few general statements about its
scope. Furthermore, courts other than the ICJ have only rarely men-
tioned the concept.'” Occasional references can be found in the juris-
prudence of the ICTY and some national courts, but the picture
emerging from these statements is fragmentary and inconclusive.'® In
Blaskic, the ICTY has further complicated matters by introducing the
category of treaty-based obligations erga omnes (so-called obligations erga
omnes partes or obligations erga omnes contractantes).'”

Given this absence of guidance, it is not surprising that commenta-
tors express widely diverging views on the scope of the concept. Leaving
aside the problem of treaty-based obligations erga omnes partes, which
has received considerable attention,'® some commentators have
expanded the concept to cover all obligations in the field of human
rights,'” or environmental law,”° while other have largely focused on
examples given by the ICJ.*"

The present study does not intend to address these claims directly.
While some remarks on examples of obligations erga omnes are inevit-
able, no attempt will be made to assess whether specific (groups of)
obligations have acquired erga omnes status. This question has already
received much attention in the literature. Also, trying to establish (or
refute) the erga omnes status of specific examples, commentators have at
times failed to analyse the characteristic features of the category. Rather
than seeking to compile yet another list of obligations erga omnes, it
therefore seems preferable to analyse the process by which these obli-
gations can be identified.

This analysis is best divided into two steps. As a preliminary matter, it
is first necessary to address the question of sources, and to comment on
the relation between obligations erga omnes and obligations erga omnes
partes. The bulk of this chapter then discusses how obligations erga

15 See notably ICTY, Furundzija case, paras. 151-152; ICTY, Kupreskic case (evidence decision),

3; Brussels Court of First Instance, Order In re Pinochet, 119 ILR 356-357; German

Bundesverfassungsgericht, 54 Neue Juristische Wochenschrift (2001), 1849.

See, however, below, section 4.2.2 for a brief analysis of how national courts have

analysed the relation between obligations erga omnes and norms of jus cogens.

17 Blaski¢ case, 110 ILR 699-700 (para. 26). '® See below, section 4.1.

19 See, amongst many others, Institut de droit international (1990), 341; Dinstein (1992),
16; Seiderman (2001), 129-135.

20 See e.g. Birnie/Boyle (2002), 99-100; Brunnée (1989), 800-807; Xue (2003), 237-250;

Kiss/Shelton (2000), 24-25; White/Abass (2003), 514; and, more cautiously, Okowa

(2000), 212-217.

See notably Ragazzi (1997).

16
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omnes can be distinguished from other international obligations. While
not presenting any neat and clear-cut test or even a checklist of criteria,
the discussion - taking up Reisman’s concern®” - intends to shed some
light on how obligations enter into the ‘magic erga omnes circle’.

4.1 The question of sources

The first point to be addressed relates to the sources of law from which
obligations erga omnes derive. The question has prompted considerable
discussion, often with particular regard to notions such as erga omnes
partes or erga omnes contractantes, used to describe treaty-based obliga-
tions in whose performance all contracting parties are said to have a
legal interest.”” The circle of obligations so labelled is broad, heteroge-
nous and by no means universally agreed. In Blaskic, the ICTY expressly
stated that article 29 of the ICTY Statute, imposing upon States a duty to
cooperate with the Tribunal, was valid erga omnes partes.”* As for aca-
demic debates, obligations erga omnes partes are notably said to arise
under: human rights treaties, such as the ECHR or the CCPR;*° the 1949
Geneva Conventions and 1977 Protocols, or international humanitarian
law in its entirety;”° international environmental law, notably under
the Biodiversity Convention or the Ozone Protocol;*” more specifically,
marine environmental law (as evidenced by broad implementation
clauses such as article 218 LOSC);*® the WTO agreements (as evidenced

22 See above, footnote 03.

23 ICTY, Blaskic case, 110 ILR 699-700, para. 26; Arangio-Ruiz, Fourth Report, para. 92; Gaja
(1989), 151-153; Kessler (2001), 42; Annacker (1994a), 29-30; (Annacker 1994Db),
135-136; Paulus (2001), 382; Hutchinson (1988), 155-156. It should be noted that at
times, commentators have asserted the existence of treaty-based obligations erga omnes
(not: erga omnes partes) without clarifying that they would only be owed to the treaty
parties. Hence Schindler (1995), 199-200, and Moir (2002), 244, state that obligations
under the Geneva Conventions are obligations erga omnes, while Birnie/Boyle (2002),
99-100, argue that the erga omnes concept applies to obligations under environmental
treaties. This use of terminology is imprecise, as it blurs the line between obligations
erga omnes and obligations erga omnes partes, which - as will be shown in the following -
needs to be maintained.

2% Blaskic case, 110 ILR 699-700 (para. 26).

25 See, amongst many others, ILC, commentary to article 48 ASR, para. 7; Karl (1994), 88,
108; Gaja (1989), 152-153; Giinther (1999), 112-113 and 144-145.

26 Provost (1994), 388; Schindler (1995), 199-200; Condorelli/Boisson de Chazournes
(1984), 29-30; Zemanek (2000a), 5-6; Kessler (2001), 42; Abi-Saab (1984), 270.

%7 ILC, commentary to article 48 ASR, para. 7; Giinther (1999), 129-142; Birnie/Boyle
(2002), 99-100.

28 Wolfrum (1990), 325-326; Ziemer (2000), 275; similarly Sachariew (1986), 82-83.
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by the broad approach to questions of standing adopted by Panels and
Appellate Body);*” treaties imposing interdependent obligations.*"

When attempting to assess the scope of the erga omnes concept, it is
first necessary to determine whether such treaty-based obligations are
possible candidates. For the sake of clarity, it should be noted at the
outset that this does not require an assessment of whether international
law recognises, or should recognise, a category of obligations erga omnes
partes. It is of course possible to use this expression to describe a parti-
cular category of obligations. The questions is how the category so
described relates to obligations erga omnes in the sense of the ICJ’s
Barcelona Traction jurisprudence; in particular, whether it is subject to
the same legal regime.

This indeed is suggested rather frequently.’' With respect to a parti-
cularly important field of obligations, the ILC’s Special Rapporteur
James Crawford, for example stated that: ‘human rights obligations
are either obligations erga omnes or obligations erga omnes partes, depend-
ing on their universality and significance’.”” The subsequent section
discusses whether the erga omnes concept is really as ‘source-neutral’ as
this statement suggests. It does so in two steps: first, by assessing the the
Court’s relevant jurisprudence, and secondly, by advancing some more
general considerations about the relation between obligations erga
omnes and their alleged treaty-based counterpart. Although part of the
question of sources, this discussion of course has a broader impact.
Insofar as it clarifies the relation between obligations erga omnes and
obligations erga omnes partes, it will be reverted to again in subsequent
chapters, notably when discussing rights of protection available to
States.

4.1.1 The Court’s jurisprudence

In a first step, the ICJ’s approach to the question of sources needs to be
analysed. Courts and commentators differentiating between obligations

29 Giinther (1999), 142-144 and 242-247. Along similar lines, Tietje (1998), 163-173, and
Matsushita/ Schoenbaum/Mavroidis (2003), 26-27, suggest that GATT law recognises an
actio popularis, while Yenkong (2004), 768, argues that WTO obligations are ‘a sort of
“global common”’ enforceable by all member States.

30 Crawford, Third Report, para. 106(b) (his note 195). For the special case of disarmament
treaties (the main category of treaties imposing interdependent obligations) see also
the ILC’s commentary to article 48 ASR, para. 7; Giinther (1999), 122-124.

31 Annacker (1994b), 135; Karl (1994), 88; similarly Kessler (2001), 42, with respect to
international humanitarian law.

32 Crawford, Third Report, his note 182.
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erga omnes and obligations erga omnes partes usually assume that the
former derive from general international law - hence the need to distin-
guish them from treaty-based obligations.”® A quick glance at the IC]J’s
jurisprudence suggests that things are not quite as clear. Paragraph 34 of
the Barcelona Traction judgment in particular seems to contradict the
generally held held assumption. Discussing rights of protection attaching
to obligations erga omnes, the Court took a more inclusive approach. In its
view, such rights of protection could derive from general international
law as well as ‘international instruments of a universal or quasi-universal
character.””* This in turn seems to imply that an obligation erga omnes
could derive from (universal or quasi-universal) treaties.””

The reasons leading the Court to include this rather mysterious state-
ment are not entirely clear. Taken at face-value it would stand in
marked contrast to the overall thrust of the Barcelona Traction dictum,
as well as the Court’s subsequent jurisprudence, which quite clearly
suggest that obligations erga omnes derive from general international
law. Three aspects in particular are worth noting.

The first relates to terminology. Commentators interpreting para. 34
as an implicit recognition of obligations erga omnes partes do so with the
proviso that these obligations would be owed not to the international
community as a whole but to the particular community of treaty par-
ties.”® This, however, is not what the Court said: it did not mention
communities of treaty parties, but quite clearly stated that all States
(members of the international community) have a legal interest in
seeing obligations erga omnes observed. This in turn suggests that these
obligations indeed derive from general international law, since other-
wise the Court would have recognised a legal interest of third States, not
parties to the relevant treaty (allegedly imposing obligations erga omnes)
in seeing its terms observed. As has been observed already, such legal
interests of third States have only been recognised in very exceptional
circumstances (notably under article 35 VCLT), and the more convincing
interpretation is that all States have a legal interest in the observation of
obligations erga omnes because they themselves are bound by it.

33 In contrast, Crawford’s Third Report on State responsibility contains the statement
that ‘there is no reason to exclude from the scope of obligations erga omnes partes
obligations arising under general international law’ (para. 106(b)). To the author’s
knowledge, this - indeed astonishing - statement has remained singular.

34 ICJ Reports 1970, 33 (para. 34).  >° Gaja (1989), 152-153; Kessler (2001), 42.

36 See e.g. Gaja (1989), 152-153; Kessler (2001), 40; Annacker (1994a), 29.
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Secondly, this reading is also supported by the fact that Barcelona
Traction was not decided on the basis of specific treaties, but on the
basis of the general rules governing the treatment of aliens.’” The
‘essential distinction’ between obligations in the field of diplomatic
protection and obligations erga omnes was therefore drawn in the con-
text of general international law.

Finally, the Court’s subsequent jurisprudence on erga omnes effects in
the field of standing points in the same direction. When explaining why
a specific obligation should be valid erga omnes, the Court and its mem-
bers have referred to features typical of general international law - such
as their recognition in international jurisprudence or in UN practice.’®
To be sure, they have also mentioned that the obligations in question
had been codified in treaty law; however, this served as further evidence
of their acceptance as general international law.*” Finally, in its Israeli
Wall case, the Court carefully distinguished between the 1949 Geneva
Conventions, and obligations erga omnes in the field of international
humanitarian law.*’

In the light of these considerations, the above-quoted passage is
perhaps best interpreted as an indication that obligations erga omnes
are often also protected by international treaties. On balance, the better
arguments suggest that when recognising the category of obligations
erga omnes, the Court indeed had in mind obligations arising under
general international law.

4.1.2 Further considerations

Even so, the concept of obligations erga omnes partes could have of course
emerged independently. Commentators endorsing it usually state that
just as obligations erga omnes are owed to the international community,
other obligations are owed to communities of treaty parties, and hence
valid erga omnes partes.*’ The deliberate use of ‘erga omnes terminology’
suggests that, but for the question of sources, these obligations would

37 This is made particularly clear in the latter part of the judgment, where the Court
briefly considered investment treaties protecting the economic interests of
shareholders, but observed that neither of them was applicable; see ICJ Reports 1970,
46-47 (paras. 89-90).

See e.g. East Timor case, IC] Reports 1995, 102 (para. 29); Diss.Op. Weeramantry, ibid.,
194-196; Diss.Op. Skubiszewski, ibid., 266 (paras. 136-138). Further criteria helping to
identify obligations erga omnes are explored below, section 4.2.2.b.2.

39 See e.g. East Timor case, Diss.Op. Weeramantry, IC] Reports 1995, 194, 196 and 213-216.
40 43 ILM (2004), 1009 (paras. 157-160).

#1 See e.g. Kessler (2001), 40; Gaja (1989), 152; Annacker (1994a), 29.

38



124 ENFORCING OBLIGATIONS ERGA OMNES

be subject to the same legal rules. This in turn seems to imply that an
analysis of obligations erga omnes would frequently have to refer to their
treaty-based counterpart.

Attempts to conflate the two categories of obligations are, however,
problematic. Of course, it has been stated already that concepts of
general international law (such as obligations erga omnes) cannot be
interpreted in isolation. Just as general international law can influence
the interpretation of specific treaty provisions - as exemplified above
with respect to the 1966 South West Africa case - treaties can help to
identify rules of general international law.*” This possibility however
exists irrespective of whether a specific treaty obligation is labelled erga
omnes partes or not.

What is more, a number of reasons suggests that the use of erga omnes
terminology is misleading. In particular it seems to suggest that only
treaties imposing obligations erga omnes partes could recognise a general
legal interest of all parties. However, this would be rather simplistic. As
has been shown above, the recognition of general legal interests, espe-
cially in the field of treaty law, clearly precedes the Court’s Barcelona
Traction judgment.”” Well before 1970, all States, simply by virtue of
their treaty participation and irrespective of any individually sustained
injury, were entitled to respond to breaches of obligations contained in
a considerable number of treaties, notably in the field of human rights
or minority protection, but also under all treaties imposing interdepen-
dent obligations. The erga omnes concept, therefore, is not the earliest,
let alone the only, mechanism allowing for the decentralised enforce-
ment of general legal interests. By qualifying some, but not all,** gen-
erally enforceable treaty obligations as obligations erga omnes partes,
commentators and courts risk presenting an undifferentiated picture
of the international legal rules in the field of standing.

One might object that this remark is of purely terminological signifi-
cance. However, there is another problem with treating obligations erga
omnes partes as the conventional equivalent of obligations erga omnes.

42 gee above, section 1.3.3 and, for a discussion of the South West Africa case, section 2.2.1.

*3 See above, section 2.2.

44 It is telling that, for example, the inter-War system for the protection of minorities,
while in many respects similar to that under post-1945 human rights treaties, is hardly
ever qualified as erga omnes partes (but cf. ILC, commentary to article 48 ASR, note 766,
for a reference to the League’s mandates system). If indeed, erga omnes partes status
depended on the existence of specific rights of protection, available to all States, the
TEC would also qualify (as Gaja (1989), 152-153, indeed seems to suggest).
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Although the expression ‘obligations erga omnes partes’ is deliberately
modelled on ‘obligations erga omnes’, there are crucial differences
between the two concepts. The legal regime governing obligations
erga omnes partes first and foremost depends on the express or implied
terms of the treaty of which they form part. As a consequence, the rules
governing the various obligations erga omnes partes referred to above are
considerably more diverse than those governing obligations erga omnes.
This may be briefly demonstrated with regard to two essential features
of the concept: the conditions under which obligations qualify as obli-
gations erga omnes (partes), and the rights of reaction flowing from the
respective status.

The first difference relates to the process of identifying the different
categories of obligations. As regards obligations erga omnes, this ques-
tion has yet to be addressed in detail. On the basis of the introductory
remarks made above, it can be said that erga omnes status is likely to
depend on the importance of specific obligations and/or their non-
reciprocal structure, rendering them ‘essentially different’ from obliga-
tions in the field of diplomatic protection.*> Of course, it is by no means
excluded these factors should be relevant in the process of assessing
whether all State parties have a legal interest in the performance of
treaty obligations. However, other factors may equally be relevant, and
the test is therefore far more flexible. Where - as in most cases of
so-called ‘obligations erga omnes partes’ mentioned above - a treaty
expressly recognises a general legal interest or confers specific rights of
protection, one might even say that the question is of little relevance.
States wishing to institute IC] proceedings in response to alleged
breaches of the Genocide Convention, or inter-State proceedings before
the Human Rights Committee under article 41 CCPR, do not have to show
that the relevant obligations are valid erga omnes partes.*® Their right to
react against treaty breaches exists because the respective treaties say so,
not because of some special status of the obligation breached.*’

In the absence of express provision, issues may be more complex
but also, at least primarily, are one of treaty interpretation. Again, this
interpretation may be influenced by factors other than the ones
mentioned above, with respect to obligations erga omnes proper. WTO

45 See above, Introduction.

6 Cf. article 41 CCPR (providing for a system of optional inter-State complaints,
irrespective of individual injury). On article IX of the 1948 Genocide Convention see
already above, section 2.2.2.a.

47 See Thirlway (1990), 100, for a similar argument.
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dispute settlement organs, to take but one example, have accepted that
trade rules protect conditions of trade, not actual trade flows.** This
extensive treaty interpretation has prompted them to adopt a broad
approach to questions of standing and to recognise a right of all State
parties to bring violations complaints under article XXIII:1(a) GATT
1994*° (which has led commentators to qualify WTO obligations as
obligations erga omnes partes).”® Similarly, when asserting the erga
omnes partes character of article 29 of its Statute, the ICTY, in Blaskic,
not only analysed the wording of that provision, but also relied on the
text of Security Council Res. 827, which was held to express a general
legal interest on behalf of all State parties in the functioning of the
Tribunal.”" In short, while obligations erga omnes and obligations erga
omnes partes both protect a general legal interest, the conditions under
which the respective status is acquired are not necessarily identical.
Secondly, similar considerations apply to the specific means by which
States can enforce obligations erga omnes and obligations erga omnes partes.
While in both cases, all States bound by the respective obligations have a
legal interest in seeing them observed, their rights of protection may be
very different. With respect to obligations erga omnes, it has already been
stated that the existence of specific rights of protection is a matter of
considerable controversy. Subsequent chapters will analyse in some
detail whether States can avail themselves of the two means of enforce-
ment addressed in the present study, namely ICJ claims and counter-
measures. It is of course by no means excluded that State parties to
treaties protecting general interests should be entitled to resort to the
same forms of enforcement. However, just as with regard to the condi-
tions of erga omnes partes status, the situation is considerably more
diverse. This in particular because treaties protecting a general legal
interest of all State parties often expressly recognise specific means of
law enforcement. Depending on the character of the treaty, these may be

*8 See e.g. Oilseeds case, para. 150; Japanese Leather, paras. 47-55; Tuna II (unadopted Panel
Report), 33 ILM (1994), 839, para. 5.6.

49 See especially the Panel and Appellate Body Reports in the Bananas III dispute: WT/DS27/
R (Panel), paras. 7.49-7.51, and WT/DS27/AB/R (Appellate Body), paras. 132-136; as well
as the Panel Report in Korea Dairy, WT/DS98/R, para. 7.2. As for practice under GATT
1947 see the (unadopted) Panel Report in Tuna II, 33 ILM (1994), 839, paras. 3.84-3.87
and para. 5.6. For a discussion see Yenkong (2004), 766-768; Tietje (1998), 163-173;
Waincymer (2002), 154-157. For a critical assessment of this jurisprudence cf.
Pauwelyn (2003), 75-78 and 81-85.

30 See above, footnote 29.

51 See 110 ILR 699-700 (para. 26) (quoting operative paragraph 4 of SC Res. 827 (1993)).
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very different. When limiting the analysis to the treaties mentioned
above, one can distinguish committee-based procedures (under the
CCPR or CAT) from proceedings before different international courts or
court-like institutions (under the ECHR, the IC], or the WTO dispute
settlement organs), while other provisions recognise the right of States
to exercise jurisdiction in the general interest (e.g. under article 218
LOSC). These means of responding to treaty breaches are available to
States simply as a matter of treaty law, and irrespective of whether the
performance of specific obligations is owed to the community of treaty
parties. Similarly, it is largely a question of treaty interpretation whether
States not individually injured can rely on rights of protection not
expressly recognised. With regard to human rights treaties or GATT, it
has, for example, been hotly debated whether States should be entitled to
resort to countermeasures in response to treaty breaches.’” This question
cannot be answered in the abstract; it depends on a thorough examina-
tion of each treaty regime, which cannot be substituted for by references
to the erga omnes or erga omnes partes status of obligations.

What is more, whereas under the Court’s jurisprudence, all States
have a legal interest in seeing obligations erga omnes observed, treaties
not infrequently delegate enforcement competence to specific actors.
Again, the different regimes diverge widely. Article 218 LOSC extends
the jurisdiction of port States, but says nothing about rights of other
States not individually injured.”” Having proclaimed that article 29 of
its Statute was valid erga omnes partes, the ICTY, in Blaski¢, suggested
that States’ legal interests notwithstanding, the duty of cooperation
was primarily to be enforced by the UN Security Council.”* Whether
rights of protection also accrue to other actors not specifically desig-
nated again is a matter of treaty interpretation.

To sum up, whereas obligations erga omnes and obligations erga omnes
partes are similar in that all States bound by the obligation have a legal
interest in seeing it performed, the applicable legal rules may be very
different. Since treaties often expressly regulate under which circum-
stances all States have a legal interest in seeing the treaty observed, and

52 Asregards human rights, the question is controversially discussed by e.g. Simma (1981),
635; Frowein (1983), 253-257; Graefrath (1987), 121-122 and 126-131; Sachariew
(1988), 285-286; Sachariew (1986), 103-106. As for GATT, see e.g. Pauwelyn (2000), 335;
Hahn (1996); von Unger (2004), 44-51. For further analysis see below, Chapter 7.

33 On the provision see further Kénig (1990); Kénig (2002), 1; Smith (1988), 173-176.

% 110 ILR 699-700 (para. 26). For comment cf. Malanczuk (1998), 237-240; Stroh (2002),
298-299.
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how this legal interest can be vindicated, the regime governing obliga-
tions erga omnes partes is considerably more flexible. Indeed, on the basis
of the arguments summarised in the preceding paragraphs, it may be
questioned whether anything approaching a coherent legal regime of
obligations erga omnes partes has already emerged. At least at present, it
seems that little would be lost if one continued to speak of treaties
protecting general legal interests of all parties. Burdening the process
of treaty interpretation with a notion as controversial as erga omnes
(partes) often seems unnecessary, at least where treaties expressly list
rights of protection available to States. In any event, obligations erga
omnes, as well as the corresponding rights of protection flowing from
that status, need to be assessed autonomously.

This does not mean that treaty law is irrelevant to the present study.
As has been stated, treaty rules can support the existence of rules of
general international law. What is more, as special rules, treaties can
also derogate from general international law, and a subsequent chapter
will therefore assess the relation between treaty and customary means
of enforcement.”® As a consequence, the subsequent discussion will
frequently refer to treaty regimes. It will not, however, specifically
address obligations erga omnes patrtes, but instead focus on those custom-
ary obligations that qualify as obligations erga omnes.

4.2 Distinguishing obligations erga omnes from other
customary obligations

In order to define the scope of the concept, it is therefore necessary to
analyse how obligations erga omnes are to be distinguished from other
customary obligations. Given the scarcity of authoritative guidance, it is
not surprising that this question has drawn widely divergent answers. As
has already been stated, two approaches - both of which can be traced
back to statements made by the Court - dominate much of the debate.”®

35 See below, Chapter 7.

%6 In addition to the two approaches discussed in the following, Ragazzi (1997) has sought
to filter out common characteristics of obligations erga omnes expressly recognised by
the Court. In his view (see pp. 132-134), the four examples recognised in Barcelona
Traction are (i) prohibitions (as opposed to affirmative duties), (ii) obligations in the
strict, Hohfeldian, sense (as opposed to liabilities, disabilities or no-claims), (iii) are
narrowly defined, (iv) derive from peremptory norms of general international law (jus
cogens), and (v) reflect fundamental moral values.

For a number of reasons, this ‘inductive approach’ will not be addressed separately.
As Ragazzi concedes (cf. p. 134), the criteria given by him are not intended to be
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For the sake of convenience, the present study will address them in turn.
Since they are not always properly distinguished, some preliminary
remarks about their respective starting-points may be in order.

The first approach, based on the Court’s reference to ‘the importance of
rights involved’,”” rests on a simple proposition. In order to be valid erga
omnes - so the argument runs - an obligation has to be qualified in a material
way: it has to protect important values. This material approach is indeed
backed by the bulk of IC] jurisprudence. Apart from general references to
the importance of obligations, the Court and its members have for example
recognised the erga omnes status of obligations deriving from ‘essential
principle[s] of contemporary international law’,”® or rules making up ‘the
basic tenets of modern international law’.>® While frequently affirmed, the
material approach of course is very difficult to apply in practice, as it relies
on the inherently vague and indeterminate notion of ‘importance’.

The second approach rests on a more complex proposition. It is based
on the idea that there is ‘an essential distinction’®” between obligations
erga omnes and obligations in the field of diplomatic protection. As the
Court clarified, obligations in the latter field are owed to one State in
particular and give rise to rights and duties between pairs of States.
Pursuant to adherents of the second approach, obligations erga omnes
(being essentially different) are ‘non-reciprocal’ or ‘non-bilateralisable’.
This of course is readily acceptable as far as the consequences triggered
by breaches are concerned - by definition, responsibility for violations
of obligations erga omnes exceeds the reciprocal legal relations between
pairs of States, since all States have a legal interest in their observance.
The vantage point of the second approach, however, is quite different.
Rather than describing the consequences flowing from breaches, it
addresses the pattern (or structure) along which obligations erga omnes
have to be performed. In the view of commentators, the erga omnes

prescriptive, and not all obligations erga omnes would have to fulfil them. Furthermore,
the value of Ragazzi’s analysis is somewhat diminished, as it does not take into account
the fifth example recognised by the Court, namely the right to self-determination. Even
if one accepted that this could be understood as ‘the prohibition against denial of self-
determination’ (in which case Ragazzi’s first and second criteria would be met), this
example would still be anything but narrowly defined; it would therefore not fulfil
Ragazzi’s third criterion. More generally, it may be doubted whether the first two
criteria are of much help in distinguishing obligations erga omnes from other
obligations of international law. Finally, criteria four and five seem to be aspects of
what is labelled here as the ‘importance requirement’ and as such are addressed below,
in section 4.2.2. For a critical analysis of Ragazzi’s approach see Paulus (1999), 810.

37 ICJ Reports 1970, 32 (para. 33).  >® ICJ] Reports 1995, 102 (para. 29).

3% ICJ Reports 1984, 198.  *° ICJ Reports 1970, 32 (para. 33).
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status of an obligation is merely the consequence of its non-reciprocal
structure of performance. Put differently, an obligation acquires erga
omnes status precisely because it has to be performed in relation to all
other States (or ‘integrally’), and thereby transcends the reciprocal (or
‘bilateral/bilateralisable’) relations between pairs of States. In the words
of Arangio-Ruiz, obligations erga omnes are thus ‘legally indivisible’,®*
whereas Annacker, in a much-quoted statement, has maintained that
‘[tihe distinguishing feature of an obligation erga omnes is its non-
bilateralizable structure.’®” This is clearly not the only way of reading
the Court’s statement about the ‘essential difference’. However, it is a
defensible one. Moreover, as the choice of terminology suggests, it
builds on an existing analysis, namely the classification of obligations
introduced by Fitzmaurice during his work as Special Rapporteur on the
law of treaties, which had equally distinguished reciprocal and non-
reciprocal obligations.®” In order to underline this relation, the second
approach will be referred to, in the following, as the structural approach
to the erga omnes concept. Just as Fitzmaurice’s analysis, it rests on a
rational criterion - the structure of performance - and would consider-
ably facilitate the identification of obligations erga omnes.®*

Although not mutually exclusive, material and structural approaches
thus proceed from very different starting-points. In the following, both
will therefore be addressed in turn.

4.2.1 The structural approach

On the face of it, the structural approach seems difficult to reconcile
with the Court’s frequent affirmation that in order to be valid erga
omnes, an obligation has to protect important values. While agreeing
that obligations erga omnes would have to be non-reciprocal, structural-
ists have taken different views on how to accommodate these express
statements. Adherents of what may be called the strong version of the
structural approach seem to neglect the Court’s comments; in their
view, all non-bilateralisable obligations, irrespective of their impor-
tance, are valid erga omnes.” The point is made very clearly by

1 Fourth Report, para. 92.

%2 Annacker (1994b), 136. See also Annacker (1994a), 53, 64-65; Seiderman (2001), 129;
Sachariew (1986), 76 (‘nicht spaltbar’).

63 See above, section 2.2.1.  ®* Cf. Paulus (2001), 382.

5 See e.g. Annacker (1994b), 135-136, 149; Seiderman (2001), 126-129; Bryde (1994),
167-169; Lefeber (1996), 113-114; Lopez Pegna (1998), 732-733. Feist (2001), 38-40 and
122-128, equates obligations erga omnes and absolute obligations.
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Seiderman, who observes that ‘the determination as to which norms
give rise to obligations erga omnes is not an assessment as to which
norms are most “important”.’66 In contrast, the moderate version of the
structural approach, accepts that only important non-bilateralisable
obligations qualify as obligations erga omnes.®” As will be shown in the
following, this differentiation has important consequences for the way
the two versions of the structural approach are assessed. They will

therefore be dealt with separately.

4.2.1.a The strong version

While allowing for a clear-cut identification, the strong version of the
structural approach raises a number of problems. The most obvious
point to make is that it simply ignores the one recurring theme in the
ICJ’s erga omnes jurisprudence, namely the Court’s frequent references
to the importance of the rights protected by obligations erga omnes. Even
beyond that, however, the strong structural approach is unconvincing.
As a proper application of Fitzmaurice’s classification shows, it is based
on a simplistic analysis of multilateral obligations.

If indeed, obligations erga omnes were solely characterised by their
non-reciprocal (or non-bilateralisablefintegral) structure, the concept
would be considerably broader than its supporters acknowledge.
Supporters have frequently stressed that on the basis of their analysis,
obligations in the human rights or environmental field would qualify as
erga omnes.®® However, when following the strong structural approach
to its conclusion, the concept could not be restricted to these fields, but
would encompass two of the three categories of obligations identified

6 Seiderman (2001), 129; similarly Arangio Ruiz, Fourth Report, para. 92; Voeffray (2004),
241-246. Bryde (1994), 169, recognises that this (structural) approach to obligations
erga omnes moves away from the ICJ’s Barcelona Traction dictum.

7 Biermann (1996), 451; Kiinzli (2001), 65-66; Kessler (2001), 38-40, 42-47; Giinther
(1999), 99-101, 109-115; Simma (1993a), 132-133. See also Paulus (2001), 381-385,
who argues that the two main criteria advanced by commentators (importance and
specific structure of performance) are alternative rather than cumulative.

68 Lefeber (1996), 113-114; Seiderman (2001), 126-129; (Annacker 1994b), 146-148;
similarly the Commission’s commentary to draft article 40 of the first reading text,
YbILC 1985, Vol. I1/2, 27 (stating that interests safeguarded by human rights obligations
were ‘not allocatable’ to one State in particular, and hence could be vindicated by
all States).

It should be stressed that the same view is shared by some adherents of the material
approach. In their view, it is however based not on a structural analysis, but on the
conviction that obligations under human rights or environmental law are sufficiently
important to be valid erga omnes. See further below, section 4.2.2.
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by Fitzmaurice: absolute and interdependent obligations. As has been
shown above, the performance of neither of these obligations is owed to
any particular State. If non-reciprocity was all that mattered, both
absolute and interdependent obligations would be valid erga omnes.*”
With regard to both categories of obligations, this result is problematic.

As regards interdependent obligations, attributing erga omnes status
would be quite unnecessary. As has been shown above, even prior to the
Barcelona Traction judgment, interdependent obligations were subject to a
special legal regime; all States had a legal interest in seeing them observed
and were entitled to react against breaches.” Qualifying interdependent
obligations as obligations erga omnes (a2 consequence of the strong struc-
tural approach) would thus not alter their regime of law enforcement.”*

In contrast, with regard to absolute obligations, the strong structural
approach would completely reverse Fitzmaurice’s approach. As has
been stated above, commentators had criticised that pursuant to
Fitzmaurice’s structural analysis, individual responses against breaches
of absolute obligations were practically excluded.”” By qualifying all
absolute obligations as obligations erga omnes, structuralists would
avoid this result; paraphrasing Marx’ famous dictum on Hegel, they
would thus ‘invert’ Fitzmaurice’s analysis, which in their view most
certainly was ‘standing on its head’.””

As far as human rights or environmental obligations are concerned, it
is of course open for debate whether the results of this renversement

9 For the sake of clarity, it may be recalled that absolute obligations are to be performed
not between States, but by each of them independently; they require States to adopt
a parallel conduct within their own jurisdiction (see Fitzmaurice, Second Report,
YbILC 1957, Vol. I, 54 (para. 125); Simma (1994a), 336). In contrast, interdependent
obligations have to be performed between all parties, not independently by each of
them. They are concluded on the basis of an implied understanding that the purpose of
the obligation can only be attained if each party complies with it (Fitzmaurice, Second
Report, YbILC 1957, Vol. II, 54 (para. 126); Simma (1994a), 336-337).

For comment on the viability of the distinction, and the confusing use of terminology,

see above section 2.1.1.

70 See above, Chapter 2; and cf. only article 60(2)(c) VCLT; article 42(b)(ii) ASR. For the

respective commentaries see YbILC 1966, Vol. II, 255, para. 8; and commentary to

article 42 ASR, para. 13.

It must be conceded that this problem is avoided by authors who equate absolute

obligations with obligations erga omnes, while maintaining interdependent obligations

as a separate category; see notably Feist (2001), 38-40 and 122-128.

See above, section 2.1.1.

Cf. Marx’ claim that with Hegel, dialectic materialism ‘is standing on its head. It must be

inverted, in order to discover the rational kernel within the mystical shell’ (Marx (1867/

1977), 103).
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would be desirable. However, it has been shown above that, contrary to
common perception, the concept of absolute obligations goes well
beyond these two fields of law. If indeed, erga omnes status solely
depended on the non-reciprocal structure, all absolute obligations
(including the duties of States to harmonise national laws, to outlaw
specific forms of behaviour, or to adopt other forms of conduct within
their respective spheres of jurisdiction) would qualify.”* One might
object that absolute obligations are usually contained in treaties, and
thus would not qualify as obligations erga omnes. But this is not necessa-
rily the case, as the structural criterion upon which the distinction is
based does not depend on an obligation’s formal source.”” In any event,
there is little evidence that existing absolute obligations of general
international law outside the human rights or environmental field are
considered to be valid erga omnes. Solely relying on the structure of
performance, the strong structural approach would be unable to distin-
guish between different types of absolute obligations.

To sum up, the strong structural approach leads to results that are
either already accepted (in the case of interdependent obligations) or
seem unduly broad (in the case of absolute obligations). While providing
for a clear-cut definition of the concept, the strong structural approach
therefore is not convincing.

4.2.1.b The moderate version

Given the problems of the strong structural approach, it is not surpris-
ing that adherents of the moderate version accept the need for a thresh-
old limit, and restrict the erga omnes concept to obligations that are at the
same time non-bilateralisable and important.”® This accommodates
the Court’s affirmations of some form of importance requirement. At
the same time, it forces supporters to determine how important non-
bilateralisable obligations have to be in order to be valid erga omnes, and
thus imports the main difficulty of the material approach.

This obstacle notwithstanding, the moderate structural approach is
not supported by the Court’s jurisprudence and is ultimately unconvin-
cing. A quick glance at the list of examples expressly recognised by the

74 For further examples and a discussion of the concept of absolute obligations see above,
section 2.1.1.

75 See above, section 2.1.1.

76 Contrast the argument made by Paulus (2001), 382, in whose view both criteria are
alternative, not cumulative. This is subject to the same criticism as the strong structural
approach.
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Court refutes the idea that in order to be valid erga omnes, an obligation
had to be non-reciprocal (or non-bilateralisablef/integral). Out of the five
examples of obligations erga omnes expressly recognised by the Court,
one is perfectly bilateralisable, while breaches of all others can at least
give rise to (bilateral) responsibility between pairs of States.

The prohibition against aggression is the most obvious counter-
example. As has already been stated, this prohibition is structurally not
different from the rules preventing a State to violate reciprocal under-
takings or indeed obligations owed to another State in the context of
diplomatic protection.”” Since aggression necessarily involves the use of
force against another State,”® every breach of the rule injures one (victim)
State in its individual capacity. If acts of aggression nevertheless are held
to affect the legal interests of other States, or the international commu-
nity as a whole, the reason for this cannot be structural.””

However, aggression is not the only example of a bilateralisable
obligation erga omnes; breaches of all other examples of obligations
erga omnes can equally give rise to responsibility between pairs of
States. The reason for this is that - as has been stated already - breaches
of otherwise absolute or interdependent obligations can injure one
State in its individual capacity if they specially affect it.*” By the same
token, a State that violates an important non-bilateralisable obligation
(i.e. an obligation erga omnes in the sense of the moderate structural
approach) in a way that specially affects one particular State incurs
responsibility first and foremost in relation to that particular State.

The point can be illustrated by taking the example of a commonly
accepted obligation erga omnes, such as the prohibition against geno-
cide. If State A engages in genocidal conduct vis-d-vis the population of

77 See above, sections 1.3 and 2.1.1. Cf. also de Hoogh (1996), 54-55, Paulus (2001), 382.
78 See the definition of aggression adopted, in 1974, by the UN General Assembly, GA Res.
3314 (XXIX): all acts enumerated in article 3(a)-(g) expressly require that another State
is targeted by the activity. Cf. further de Hoogh (1996), 54; Cassese (2001), 257.
Annacker and Seiderman have argued that although aggression, by definition, affects
one State in particular, it contains a non-bilateralisable component: In the words of
Annacker: ‘If non-compliance with an erga omnes obligation impairs the objective
interests of all parties bound by the norm, and in addition the subjective interests of
certain parties, then all States are affected directly, but in different interests’ (Annacker
(1994Db), 149; similarly Seiderman (2001), 128).

This argument however fails to explain why all parties have an objective interest in
seeing the obligation observed, and thereby ‘reverse[s| cause and effect’ (de Hoogh
(1996), 54).

For a discussion see sections 1.3.2 and 2.1.1. See also article 60, para. 2(b) VCLT; article
42(b)(i) ASR.
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State B, responsibility - irrespective of any general legal interest of
other States, or of the rights of the individual victims of the act - arises
primarily between the perpetrator (A) and the State of nationality of the
victims (B).®" If the perpetrator State (A) is also responsible towards other
States (C-Z), this cannot be explained as a consequence of an alleged
non-reciprocal structure, but must be based on other arguments. Put
differently, if responsibility arising from erga omnes breaches was neces-
sarily non-bilateralisable, genocidal conduct vis-a-vis foreign nationals
would not qualify.®” In contrast, the Court has not distinguished
between genocide committed against a State’s own population and
genocide committed against foreign nationals. Instead, it has recog-
nised the erga omnes character of the prohibition against genocide irre-
spective of the nationality of the potential victims. Just as acts of
aggression, erga omnes violations that specially affect individual States
thus do not fit into the scheme of non-bilateralisable obligations.

It would seem to follow from this analysis that the moderate version
of the structural approach cannot be reconciled with the Court’s juris-
prudence. Apart from ignoring the erga omnes character of the prohibi-
tion against aggression, it is based on a schematic application of
Fitzmaurice’s classification, and fails to explain that breaches of non-
reciprocal obligations can specially affect individual States.

4.2.1.c Interim conclusion

To sum up, neither the strong nor the moderate version of the structural
approach can be sustained. The reasons leading commentators to focus
on the structure of obligations erga omnes are understandable. Quite
apart from the misleading passage contained in para. 33 of the
Barcelona Traction judgment, the erga omnes concept might have seemed
an ideal vehicle to remedy the deficiencies of Fitzmaurice’s approach,
notably with regard to absolute obligations. However, as the above
analysis shows, the concept of obligations erga omnes as recognised by
the Court does not square with Fitzmaurice’s distinction between three
categories of obligations. Contrary to the basic premise of the structural
approach, bilateralisable obligations may qualify as obligations erga

81 Cf. the Bosnian and Croatian Genocide cases before the ICJ, which - although involving
allegations of genocide - are traditional disputes between two States. See above, section
1.3.2, and the para. 12 of the ILC’s commentary to article 42 ASR for further references.

82 Curiously, violations of obligations erga omnes committed against foreign nationals are
hardly ever discussed in literature. If at all, they are described as unusual cases; see
Bryde (1994), 167-168; Seiderman (2001), 128.
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omnes, while (contrary to the main argument put forward by adherents
of its strong version) not all non-bilateralisable obligations have
acquired that status. In short, the Court’s jurisprudence suggests that
obligations erga omnes defy clear-cut classifications, but have to be
identified on the basis of a more flexible criterion.

4.2.2 The material approach

A more flexible test is put forward by adherents of what has been
termed ‘the material approach’ to the erga omnes concept. As has
been shown, the bulk of IC] jurisprudence indeed suggests that obliga-
tions acquire erga omnes status because of their heightened impor-
tance. While enjoying much support, this importance test is very
flexible indeed; in order to be applicable, it has to be given some
practical meaning. The most obvious question arising is how important
obligations have to be in order to be valid erga omnes - it is thus
necessary to establish the required degree of importance. In addition,
there is another, often neglected, problem. Even among those
accepting the need for some importance test, there is considerable
uncertainty as to which aspects of the legal relations arising from
obligations erga omnes need to be important. This problem (which
will be termed the ‘point of reference’ of the importance test)
needs to be addressed before assessing the required degree of
importance.

4.2.2.a The point of reference

Over the years, the importance test set out by the Court has been
interpreted very differently by commentators. This is somewhat sur-
prising, as the Court has taken a very straightforward approach. In the
crucial statement, which has been quoted already, it observed that an
obligation acquires erga omnes status ‘[ijn view of the importance of the
rights involved’.®* What is significant about this pronouncement is
not so much the shift from the language of obligation to the language
of right - after all, one might assume that where an obligation protects
an important right, it could itself be characterised as an important
obligation. However, it is crucial to realise that the importance is
assessed by reference to the quality of a specific right. Simple as it
may seem, this means that other considerations, often relied on by
commentators, are irrelevant. Two aspects need to be addressed.

83 ICJ Reports 1970, 32 (para. 33).



IDENTIFYING OBLIGATIONS ERGA OMNES 137

First, it is crucial to note that the Court distinguishes between different
rights, not between different ways in which rights are infringed.** Of
course, some of the examples of obligations erga omnes only protect
against particular serious forms of misconduct.®” However, the Court
does not require that infringements of the rights in question should
entail particularly serious consequences in a given case. Contrary to
what is at times assumed by commentators,*° an obligation thus acquires
erga omnes status because it protects important rights, not because - or if -
it is violated in a particularly serious way. As will be shown below, the
intensity of breaches might be a relevant factor in assessing how States
can respond to breaches of such obligations; equally it may of course be
relevant when States decide whether or not they should make use of
possible rights of protection. An obligation’s erga omnes status as such,
however, does not depend upon the effects of breaches.

Secondly, since the erga omnes status follows from the importance of
the protected right, it does not depend on whether that right, in a
concrete situation, actually requires protection. Contrary to arguments
advanced in literature, the question of whether an obligation is owed
erga omnes does not depend on functional criteria, such as the availabil-
ity of other forms of protection, or the likelihood that States in a given
situation will exercise rights of protection.®” These considerations can
be relevant in assessing how rights of protection derived from the erga
omnes concept relate to other rights of protection (notably those derived
from treaties).*® The Court’s express language however shows that erga
omnes status has to be determined independently of such considerations
of necessity or functionality.

8% See also IC] Reports 1995, 102 (para. 29), where the Court referred to the importance of

the right of self-determination rather than the intensity of possible violations. Contrast
however Judge Weeramantry’s misleading reference to ‘erga omnes issues ... of
sufficient importance’ in his separate opinion in Gabcikovo, IC] Reports 1997, 117-118.
See notably the prohibition against aggression; aggression having been described as
‘the most serious and dangerous form of the illegal use of force’ (see the Preamble of GA
Res. 3314 (XXIX); and further Frowein/Krisch, in: Simma (2002a), article 39, MN 13).
Contrast e.g. Okowa (2000), 215-216 (arguing that the seriousness of breaches would be
relevant in determining which environmental obligations are valid erga omnes). See also
Oellers-Frahm (1992), 35, who misleadingly states that ‘only gross violations on a
widespread scale’ clearly qualify as erga omnes breaches.

87 Contrast notably Charney (1993), 159; Charney (1991), 154 and 161; and further
Coffman (1996), 295-309.

See below, Chapter 7.
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4.2.2.b The required threshold of importance

No such clear answers can be given to the second, ultimately more
important question. While affirming that only important obligations
are valid erga omnes, the Court has failed to spell out how important they
would have to be. As regards obligations in the human rights field, the
Court’s statement that obligations protecting ‘basic human rights’®’ were
valid erga omnes provides some guidance and suggests a cautious
approach. While commentators have criticised the underlying distinction
between basic and other human rights® it is difficult to ignore the fact
that, at least in 1970, the Court was not prepared to admit the erga omnes
character of all human rights.”’ Beyond that, however, it seems difficult
to draw any firm conclusions from the Court’s use of terminology.”
Unfortunately, other formulations used to describe the importance
requirement (such as the references to ‘essential principle[s|” or ‘basic
tenets’ of international law giving rise to obligations erga omnes)’* are
also of limited help, since neither of the respective terms has a clear-cut
meaning. Finally, while other vague, indeterminate notions of interna-
tional law are often shaped through constant practice,’” the erga omnes
concept has not been regularly invoked in formalised proceedings.
Given these difficulties, it would be over-optimistic to expect that the
required degree of importance could conclusively be established in the
abstract. This does not mean, however, that identfying obligations erga
omnes were a matter of pure speculation. Quite to the contrary, two very
different approaches can help bring about at least some predictability.

89 ICJ Reports 1970, 33 (para. 34).

% See e.g. Riedel in: Simma (2002a), Article 55(c), MN 12; Seiderman (2001), 131-133;
Meron (1986), 10.

Oellers-Frahm (1992), 31; Ragazzi (1997), 140-141. It is frequently overlooked that by
dismissing Belgium’s claim, the Court implicitly held that the protection against denial
of justice (whose violation had been alleged) was not a basic human right in the sense of
para. 34.

For a more detailed discussion of the notion of ‘basic human rights’ see e.g. Ragazzi
(1997), 139-141; Frowein (1983), 243-244; Meron (1986), 10-13; Seidermann (2001),
131-135.

93 ICJ Reports 1995, 102 (para. 29) and ICJ Reports 1984, 198 respectively. Cf. already
above, Introduction to section 4.2.

Il-defined or indefinable notions such as threat to peace or intervention (which,
pursuant to Talleyrand, ‘is largely the same as non-intervention’, and, following
Winfield (1922-1923), 130, at one time ‘may [have been] anything from a speech of Lord
Palmerston’s in the House of Commons to the partition of Poland’) come to mind. Both
are concretised through application in practice.
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First, the scope of the erga omnes concept can be determined in a com-
parative way, by assessing the relation between obligations erga omnes
and peremptory norms of international law (jus cogens). As will be
shown, rules of jus cogens are usually (though not exclusively)’ consid-
ered to protect important values of the international community, and a
comparison thus seems promising.”® Secondly, it may be helpful to
proceed pragmatically and simply single out other factors that are
indicative of an obligation’s importance. It is submitted that taken
together, the two approaches (which are not mutually exclusive) give
practical meaning to the Court’s very general importance test.

Obligations erga omnes and norms of jus cogens

In the absence of a clear test for the identification of obligations erga
omnes, commentators have often sought to define the scope of the
concept by reference to the notion of peremptory norms (jus cogens) of
general international law.”” Article 53 VCLT, repeated verbatim in the
1986 Vienna Convention, stipulates that jus cogens rules are ‘accepted
and recognized by the international community of States as a whole
as ... norm|s] from which no derogation is permitted and which can be
modified only by ... subsequent norm][s] of general international law
having the same effect.””® The relation between peremptory norms and
obligations erga omnes is much discussed. That both concepts are some-
how related is generally agreed and indeed supported by a considerable

95 See below, footnote 109.

9 Traditionally, obligations erga omnes have also been compared to obligations whose
breach amounted to an international crime in the sense of draft article 19 of the ILC’s
first reading text on State responsibility; see e.g. Acosta Estevez (1995), 3; de Hoogh
(1991), 183. With the demise of the notion of crimes, and its replacement by a category
of ‘serious breaches of obligations deriving from peremptory norms of general
international law’ (see article 40 ASR), it now seems possible to focus on the relation
between obligations erga omnes and norms of jus cogens. Relevant comments on the
concept of crimes will be integrated into this analysis; see especially text accompanying
footnotes 149-151; and cf. ibid. for a short comment on the relation between crimes and
serious breaches.

The following section will focus on the relation between obligations erga omnes and
peremptory norms of general international law. It does not purport to discuss the
controversial question whether there can be treaty-based or regional norms of jus
cogens. On this issue see notably American Commission on Human Rights, Roach and
Pinkerton v. United States, 8 HRL] (1997), 351 (holding that the execution of minors was
prohibited by a norm of inter-American jus cogens), and further Byers (1999), 199-200;
Kolb (1998), 98-103.

For more recent discussion of the concept see in particular Kolb (2001); Kolb (1998), 69;
Byers (1999), 183-203; Seiderman (2001), 35-121; Thierry (1990), 58-70; Weil (1992),
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amount of circumstantial evidence. Although the IC] has never
expressly pronounced on the matter, its erga omnes jurisprudence
seems to be inspired by debates about peremptory norms. The descrip-
tion of obligations erga omnes as obligations owed to the international
community as a whole, but for the reference to States, takes up the
language used to define the concept of jus cogens.” The Barcelona Traction
judgment as the crucial judicial pronouncement was handed down a
mere eight months after the adoption of article 53 VCLT, i.e. at a time
when the concept of jus cogens dominated international legal debates.'*°
Furthermore, in his separate opinion appended to the judgment, Judge
Ammoun elaborated on the question of legal interests, distinguishing -
just as the majority judgment - between individual interests of States,
and general interests of the international community.'®" Unlike the
majority, he did not use the concept of obligations erga omnes, but ana-
lysed community interests ‘protected by norms of jus cogens.”'°* While the
majority pronounced on erga omnes effects in the field of standing, Judge
Ammoun thus treated the same issue under the rubric of peremptory
norms.'%” Finally, the four examples of obligations erga omnes expressly
referred to by the Court in Barcelona Traction had been named as prime
examples of jus cogens norms during the Vienna Conference.'**

In the light of these considerations, it seems beyond doubt that there
is, at the very least, considerable overlap between obligations erga omnes
and norms of jus cogens. In order to assess the scope of the erga omnes
concept, it is necessary to analyse the relation in greater detail. Before
proceeding with this analysis, it is also necessary briefly to introduce

262-282; Cassese (2001), 138-148; Frowein (1997a), 65; Paulus (2001), 330-363;
Christenson (1988), 585; Hannikainen (1988); Macdonald 1987), 129-139; Kadelbach
(1992). The controversial discussions preceding the adoption of article 53 VCLT are
reflected in the works by Verdross (1966), 55; Schwarzenberger (1965), 455;
Schwelb (1967b), 946; Virally (1966), 5; as well as the contributions to the Lagonissi
Conference (1967).
99 de Hoogh (1991), 193; Seiderman (2001), 124; Giinther (1999), 109; Kadelbach
(1992), 117.
Ragazzi (1997), 189; de Hoogh (1991), 193; Tomuschat (2003), 196; Frowein (1987), 68.
The Vienna Convention was adopted on 23 May 1969; the Barcelona Traction judgment
was rendered on 5 February 1970. The adoption of ILC draft article 50 (which was to
become article 53 VCLT), coinciding with the publication of the proceedings of the
influential Lagonissi Conference (1967), gave rise to a wave of doctrinal debates about jus
cogens in the second half of the 1960s.
101 1CJ Reports 1970, 325-327. 1% IC] Reports 1970, 327; and cf. de Hoogh (1996), 55.
103 See further below, section 5.1.
104 de Hoogh (1991), 193; de Hoogh (1996), 55; Macdonald (1987), 138.
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the concept of jus cogens and to spell out why a comparative approach
can facilitate the identification of obligations erga omnes.

The merits of a comparative approach The merits of defining
one concept by reference to another depend on whether that other
concept is itself well defined. Debates in literature at times convey the
impression that in order to define the scope of obligations erga omnes,
one only had to clarify its relation to jus cogens. However, this is mislead-
ing; it neglects that at least conceptually, the latter concept is not much
more clearly defined than the former. Taking up a comment by
Krystyna Marek, one might wonder whether assessing obligations erga
omnes by reference to jus cogens is more than a description of the
unknown by reference to the unknown (‘ignotum per ignotum’).*%>
Indeed, the conceptual difficulties surrounding jus cogens can hardly
be overstated. To some extent, they may have been caused by the
problematic wording of article 53, which sets out a number of formal
tests'’° but does not indicate in what respects the content of a peremp-
tory norm differs from that of an ordinary norm of international law.'®”
Not surprisingly, two very different approaches to the concept of jus
cogens have emerged. Pursuant to a substantive understanding, a peremp-
tory norm enjoys superior legal force because it protects basic values of
the international community. In the words of the ILC, jus cogens norms

105 Cf. Marek (1978-1979), 468, who commented on the ILC’s attempt to rely on jus cogens
to define international crimes in the following terms: ‘One obscure notion ... is to
serve as a basis for another obscure notion ..., an operation known as defining
ignotum per ignotum.’

For a discussion of the criteria referred to the text of article 53 - notably the

requirement that peremptory norms have to be recognised and accepted by ‘the

international community of States as a whole’ (emphasis added) - see Ago (1971), 323;

Gaja (1981), 283; Alexidze (1981), 246-247, 258; Cassese (2001), 140-141. Cf. the

much-quoted statement by Yasseen, Chairman of the Drafting Committee at the

Vienna Conference: ‘[Bly inserting the words “as awhole” ..., the Drafting Committee

had wished to stress that there was no question of requiring a rule to be accepted and

recognized as peremptory by all States. It would be enough if a very large majority did

so; that would mean that, if one State in isolation refused to accept the peremptory

character of the rule, or if that State was supported by a very small number of States,
the acceptance and recognition of the peremptory character of the rule would not be

affected’ (UN Doc. A/CONF.39/11, at 472 (para. 12)).

107 See the criticism by Jiménez de Aréchaga (1978), 64; Weil (1992), 269-270; Tomuschat
(1993a), 223; Nisot (1972), 694; Christenson (1988), 594; Simma (1994a), 286-287;
Paulus (2001), 356; Cassese (2001), 140 (but contrast Fastenrath (1993), 323; Kolb
(2001), 85-86; Pellet (1992), 38). On a similar note, Ragazzi (1997), 72, speaks of the
‘test-oriented approach’ informing article 53 (as opposed to the ‘value-oriented
approach’ of the Barcelona Traction dictum).
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are ‘substantive rules of conduct that prohibit what has come to be seen
as intolerable because of the threat it presents to the survival of States
and their peoples and the most basic human values.”'*® In contrast, a
systemic approach extends the concept to cover inherent rules, i.e. rules
necessary for the functioning of a legal system, such as pacta sunt
servanda, good faith, or the sovereign equality of States."'%’

For present purposes, it is not necessary to address this controversy,
but merely to bear in mind its implications for the analysis of the erga
omnes concept. Suffice it to say that ifindeed, international law recognises
the notion of systemic peremptoriness, the higher normativity allegedly
attaching to the respective legal rules is based not on ‘the importance of
the rights involved’,''” but derives from their status as inherent rules.
The rationale underlying systemic peremptory norms thus is different
from that informing the erga omnes concept. As a consequence, systemic
peremptory norms do not give rise to obligations erga omnes.' "’

Even when focusing on substantive jus cogens (which is based on a
similar rationale as the erga omnes concept), uncertainties remain con-
siderable. With the exception of articles 53 and 64 VCLT, there is little
agreement on the legal consequences flowing from a norm’s jus cogens
status. To be sure, even articles 53 and 64 VCLT entail far-reaching effects.
Under the express terms of the two provisions, whole treaties, irrespec-
tive of their actual implementation, are void if one of their provisions
conflicts with an existing or emerging peremptory norm.''” Neither
provision however has to date had much practical significance.' ™

108 See ILC, commentary to article 40 ASR, para. 3. For similar ‘substantive’ definitions see

Tomuschat (1993a), 223; Cassese (2001), 141; de Hoogh (1996), 45; Hannikainen (1988),
4-5; Simma (1994a), 288; Thierry (1990), 66-67; Macdonald (1987), 134. See also the
succinct statement made by the Czechoslovakian delegation during the Vienna
Conference, UN Doc. A/CONF.39/11, at 318.

109 See e.g. Abi-Saab (1999), 349; Abi-Saab (1987), 259; and further Kolb (2001), especially at
115-120 and 171-187. Cf. Wyler (2003), 115; Paulus (2001), 415 for a brief discussion.
For critical comment on systemic jus cogens see Mosler (1968), 30-33; on systemic
norms (Rechtsvoraussetzungsnormen) see also Verdross/Simma (1984), 59-60.

110 1CJ Reports 1970, 32 (para. 33). ! Paulus (2001), 415; Abi-Saab (1999), 349.

112 As has been rightly observed, articles 53 and 64 VCLT thus are preventive in character;

they prohibit the creation of legal exceptions; Gaja (1989), 158-159; Simma (1994), 285

and 300; Byers (1999), 201; Weil (1992), 268-269 (‘nullité draconienne’);.

For rare instances in which States relied on jus cogens in order to claim that specific

treaties were invalid see e.g. the memorandum of the United States State Department

regarding the 1978 Soviet-Afghan Treaty of Friendship, Goodneighborliness and

Cooperation (allegedly justifying military intervention), reproduced in 74 AJIL (1980),

418; see further the arguments referred to in the two arbitrations of Kuwait v. Aminoil,
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Difficulties multiply when analysing the legal effects of ‘jus cogens beyond
the Vienna Convention’."' Initially a concept of treaty law, jus cogens has
come to be applied to a variety of other fields of law. Relying on an extra-
conventional''” concept of peremptoriness, national, and international
courts, as well as other international bodies, have discussed its effects on
the rules governing jurisdiction,''® immunities,"’” diplomatic protec-
tion,"'® reservations to treaties,"'” prosecution of human rights abuses,'*’

66 ILR 587-588, para. 90 (2); and Maritime Boundary between Guinea-Bissau and Senegal,

83 ILR 24-30. Cf. Gaja (1981), 288, for further references.
114 Cf. the title of the Giogio Gaja’s Hague Lecture: Gaja (1981), 271.
There is considerable debate about the source of jus cogens, and in particular the jus
cogens effects outside the Vienna Convention. In the view of some, the concept is best
understood as a general principle of law in the sense of article 38, para. 1(c) of the ICJ
Statute (Sur (1988), 128; Simma (1994a), 291-293; similarly the arbitral tribunal in
Guinea-Bissau v. Senegal, 83 ILR 26, para. 44). Others have described it as ‘an elite subset
of the norms recognised as customary international law’ (US Court of Appeals, 9th Cir.,
Siderman de Blake v. Argentina, 103 ILR 470-471; similarly Byers (1999), 187-195). For
present purposes, it is important to recognise that the various jus cogens effects that
have gained practical relevance in recent years do not derive from the Vienna
Convention; hence the description as ‘extra-conventional’. For a brief survey of the
alleged extra-conventional effects see Karl (2003), 127-138.
There is considerable support for the proposition that all States are entitled to exercise
universal jurisdiction over breaches of peremptory norms, see e.g. ICTY, Furundzija
case, para. 156; House of Lords, Pinochet III, [2000] 1 A.C. 198 (per Lord Browne-
Wilkinson); ibid., 275 (per Lord Millett); Brussels Court of First Instance, Order In re
Pinochet, 119 ILR 356-357; US Court of Appeals (District of Columbia), Princz v. Germany,
Diss.Op. Judge Wald, 103 ILR 618; IC], Arrest Warrant case, Diss.Op. van den Wyngaert,
para. 45.
See e.g. the ICTY’s Furundzija judgment, para. 156, and Judge Wald dissent in Princz (103
ILR 618.); House of Lords, Pinochet III, [2000] 1 A.C. 278 (per Lord Millett) and 290 (per
Lord Phillips); IC], Arrest Warrant case, Diss.Op. Al-Khasawneh, para. 7; Diss.Op. van den
Wyngaert, para. 23 (all holding that international law precludes the plea of immunity
in case of jus cogens breaches). Contrast however the majority judgment in the Arrest
Warrant case, and decisions by the Eur. Ct. HR and the English courts in the Al-Adsani
case (34 European Human Rights Reports (2002), 273; 103 ILR 420, and 107 ILR 536
respectively).
See e.g. Dugard, First Report on Diplomatic Protection, paras. 75-93, especially draft
article 4 (1) (proclaiming a duty of States to exercise diplomatic protection in case of
violations of jus cogens norms). Cf. also the Abbasi case before the (English) Court of
Appeal, [2002] EWCA Civ. 159, paras. 28, 41.
119 See e.g. UN Human Rights Committee, General Comment No. 24 of 1994, UN Doc.
CCPR/C/21/Rev.1/Add.6; similarly the opinions of Judges Padillo Nervo and Tanaka and
Judge ad hoc Serensen in the North Sea Continental Shelf case, IC] Reports 1969, 97, 182,
and 248 respectively.
In its Furundzija judgment, a trial chamber of the ICTY e.g. took the view that ‘[i|t would
be senseless to argue, on the one hand, that on account of the jus cogens value of the
prohibition against torture, treaties or customary rules providing for torture would be
null and void ab initio, and then be unmindful of a State ... condoning torture or
absolving its perpetrators through an amnesty law’ (para. 155).
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extradition,'”' and recognition of States,'** as well as to various aspects of
the law of State responsibility.'**

Although nearly all of the alleged jus cogens effects have remained con-
troversial, the considerable practice relating to jus cogens is highly relevant.
In the course of proceedings involving jus cogens, national and interna-
tional courts have frequently pronounced on whether specific legal rules
are peremptory in nature. Although disagreeing on the implications flow-
ing from jus cogens status, national and international jurisprudence pro-
vides a wealth of evidence as to the scope of the concept.’”* When adding
to this the frequent statements by governments, made e.g. during the
drafting of the Vienna Convention, one can ascertain with reasonable
certainty whether a specific rule has acquired peremptory status.

Without entering into a detailed discussion, it may be helpful briefly
to consider the examples of torture, war crimes and crimes against
humanity, and the use of force (short of aggression). All three examples
are often considered to give rise to obligations erga omnes, but authority
supporting these claims is not abundant. For example, the Court yet has
to confirm that the prohibitions against torture or the use of force
(outside armed aggression) are valied erga omnes. War crimes and crimes

See also the position taken by the Spanish National Criminal Court (Audencia
Nacional) in the Pinochet case, 119 ILR 344; and Decision No. 53 (1993) of the Hungarian
Supreme Court (quoted by Cassese (2001), 141).

121 The Swiss Supreme Court (Tribunal Feédéral) as well as the Institut de droit international,

for example, seem to take the view that conflicts with peremptory norms may constitute
areason to not to extradite individuals; see section IV of the Institut’s 1983 resolution on
‘New Problems of Extradition’, 60-I Annuaire IDI (1983), 306. For the Supreme Court’s
position see e.g. decisions in Bufano et al., Recueil Officiel, Vol. 108, I, 408-413 (para. 8a);
Lynas, ibid., Vol. 101, 541 (para. 7b); Sener, ibid., Vol. 109, I, 72 (para. 6aa).

In its Opinion No. 10, the Arbitration Commission on Yugoslavia e.g. stated that while
the recognition of States was a discretionary act, it was subject to compliance with ‘les
normes imperatives du droit international genéral’ (96 RGDIP (1992), 594). See also article 41,
para. 2 ASR proclaiming a general duty not to recognise situations brought about by
serious breaches of obligations arising under peremptory norms.

See in particular the following provisions of the 2001 Articles on State Responsibility:
(i) article 26: compliance with a peremptory norm as a circumstance precluding the
wrongfulness of otherwise illegal conduct; (ii) articles 40, 41: a special regime of
responsibility entailed by serious breaches of obligations arising under peremptory
norms; (iii) article 50, para. 1(a): exclusion of countermeasures affecting obligations
arising from peremptory norms. See further commentary to article 45, para. 4, and
commentary to article 20, para. 7, for the question whether States can consent to, or
waive the consequences of responsibility arising from, breaches of jus cogens norms.
Despite the remaining uncertainty, the evidence quoted in the preceding footnotes
shows that, contrary to a famous observation, jus cogens is no longer ‘the vehicle that
hardly leaves the garage’; still less can it be said today that ‘it does not have a lot of
obvious relevance’ (cf. Brownlie (1988b), 110).

122

123

124



IDENTIFYING OBLIGATIONS ERGA OMNES 145

against humanity might be covered by the Court’s recent observation
pursuant to which obligations of international humanitarian law apply
erga omnes;'>° however, the Court’s statement may be too sweeping to
command general support. In contrast, a huge amount of evidence
suggests that the relevant legal rules prohibiting torture,'”® the use of

force,'”” and war crimes and crimes against humanity'*® are peremp-

tory in nature. More generally, judging from concrete evidence pro-
vided by international practice, and despite all conceptual difficulties,
it is thus considerably less cumbersome to establish a norm’s peremp-
tory character than its erga omnes status. This in turn means that prag-
matically, using jus cogens to assess the scope of the erga omnes concept
might be fruitful. It is on the basis of this assumption that the relation-
ship between the two concepts will be assessed in the following.

125 Israeli Wall case, available at www.icj-cij.org, paras. 155-157.

126 Evidence supporting the peremptory character of the prohibition against torture is

enormous; see in particular ICTY, Furundzija case, paras. 153-157; ICTY, Delali¢ case,

para. 454; ICTY, Kunarac case, para. 466; and the decisions by the Eur. Ct. HR and the

English courts in the Al-Adsani case (34 European Human Rights Reports (2002), 273;

103 ILR 420, and 107 ILR 536 respectively).

For further evidence see House of Lords, Pinochet III [2000] 1 A.C. 198 (per Lord
Browne-Wilkinson), 247 (per Lord Hope), 278 (per Lord Millett), and 290 (per Lord
Phillips); Ontario Superior Court of Justice, Bouzari and Others v. Iran, 124 ILR 427; US
Court of Appeals (2nd Cir.), Filartiga v. Pefia-Irala, 77 ILR 177-179; US Court of Appeals
(9th Cir.), Siderman de Blake v. Argentina, 103 ILR 471; as well as In re Fedinand E. Marcos
Litigation (Trajano v. Marcos), 978 F.2d 500 (9th Cir. 1992); Marcos Manto v. Thajane, 508 U.S.
972 (1993) (cert. denied); Cabiriv. Assasie-Gyimah, 921F. Supp. 1189, 1196 (S.D.N.Y. 1996).
See the submissions of both parties in the Nicaragua case, IC] Reports 1986, 100-101
(para. 190); and further the separate opinions of President Singh and Judge Sette-
Camara, ibid., 153 and 199. During the Vienna Conference, the same view was
frequently expressed by governments, see UN Doc. A/CONF.39/11, at 294 (USSR), 296
(Kenya), 296-297 (Cuba), 297 (Lebanon), 300 (Sierra Leone), 301 (Ghana), 302 (Poland),
303 (Uruguay), 304 (United Kingdom), 306 (Cyprus), 307 (Belorussian SSR), 311 (Italy),
312 (Romania), 318 (Czechoslovakia), 318 (Germany), 320 (Ecuador), 322 (Ukrainian
SSR), 323-324 (Switzerland), 326 (Malaysia). Cf. also the ILC’s commentary on what was
to become article 53 VCLT, YbILC 1966, Vol. II, 248 (para.3).

128 See ICTY, Trial Chamber II, Prosecutor v. Kupreskic et al., Case IT-95-16 (Judgment of 14
January 2000), para. 520; Hungarian Supreme Court, Decision No. 53 of 13 December
1993, reproduced in Az Alkotmanybirosg Hata rosatai, 1994, 2832, at 2836 (quoted by
Cassese (2001), 141); House of Lords, R v. Bow Street Metropolitan Stipendiary Magistrate,
ex parte Pinochet Ugarte (No. 3) [2000] 1 A.C. 242 (per Lord Hope); Brussels Court of First
Instance, Order of 6 November 1998, In re Pinochet, 119 ILR, 355. In its commentary, the
ILC had, more generally, mentioned acts criminal under international law, see YbILC
1966, Vol. 11, 248 (para. 3). At the Vienna Conference, a number of governments took
the view that international humanitarian law in its entirety was peremptory, see
statements by, inter alia, Poland, Switzerland, and Italy at the Vienna Conference, UN.
Doc. A/CONF.39/11, at 302, 311, and 324.
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Implications for the erga omnes concept The relevance of jus cogens-
related evidence for an analysis of obligations erga omnes depends on how
exactly the two concepts relate. This question is controversial; views
expressed range from mere overlap,'”” to partial identity (all peremptory
norms imposing obligations erga omnes),'*’ or complete identity."*" At the
present stage, all that needs to be decided is whether - as postulated by
supporters of the identity and partial identity models - norms of (substan-
tive) jus cogens necessarily give rise to obligations erga omnes.

When addressing this question, it is helpful to begin by analysing the
dispute settlement provisions of the Vienna Convention. If, by neces-
sity, all peremptory norms entail erga omnes effects, one should expect
the Vienna Convention to recognise the general legal interest of all
States in seeing peremptory norms observed.'”” Interestingly, this is
not the case. While article 66 VCLT indeed establishes ICJ jurisdiction
over disputes involving jus cogens norms, the provision adopts a very
restrictive approach to the question of standing.'** Of course, article
66(a) provides that ‘any one of the parties to a dispute concerning the
application or the interpretation of articles 53 and 64 may, by a written
application, submit it to the International Court of Justice for a deci-
sion ...’""* This relatively open formulation however has to be read in
line with the chapeau of article 66, which subjects article 66 VCLT to the

129 See e.g. Frowein (1994), 364 and 405-406; Simma (1994a), 300-301; similarly para. 7 of
the ILC’s commentary to article 40 ASR.

139 paulus (2001), 413-415; Gaja (1981), 281; Gaja (1989), 158-159; Meron (1986), 11; Pellet
(1999), 429; Kiinzli (2001), 74-75; Kadelbach (1992), 32-33; Giinther (1999), 111-114;
Biermann (1996), 451.The opposite view - pursuant to which all obligations erga omnes
necessarily derive from peremptory norms - is rarely advanced; see, however, Kilin
(1994), 12 (his note 16).

131 Hannikainen (1988), 4-6, 269-292; Pieper (1997), 388-389; Reimann (1971), 97; Gomez

Robledo (1981), 158; Ress (2000), 62; similarly Tomuschat (1999), 87 (‘a number of

rules which protect basic values by different procedural mechanisms’).

In contrast to the argument considered in the following, Byers (1999), 200-201, argues

that jus cogens rules apply erga omnes, because ‘illegal treaties and illegal rules of special

customary law would never be struck down as inconsistent with jus cogens rules unless
those rules also gave standing to other States.” This view fails to take account of the
actual regulation adopted in articles 65, 66 VCLT.

Since only States may be parties before the Court (see article 34 of the IC]J Statute),

drafters of the 1986 Vienna Convention had to modify the Convention’s dispute

settlement clauses. Pursuant to article 66 [1986], international organisations

are entitled to request advisory opinions by the ICJ. For comment see Menon

(1992), 132-135.

134 Emphasis added.
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prior exhaustion of peaceful consensual dispute settlement under arti-
cle 65 VCLT."*® As the opening phrase of article 65, para. 1 clarifies,
dispute settlement under article 65 can only be sought by States parties
to the allegedly defective treaty.'*® As a consequence, the same applies
to IC] proceedings under article 66 VCLT."*’

The reasons leading to the adoption of these provisions, which seem
hard to bring into line with the community approach pervading the
identification of jus cogens norms,** are difficult to re-establish. In fact,
very few States during the Vienna Conference expressly endorsed the
restrictive approach underlying article 66(a),'*” whereas a number of
participants argued in favour of a general right of standing.'*’
Nevertheless, the clear wording as well as a systematic reading of the
provision mandates the conclusion that eight months before the
Barcelona Traction judgment, the drafters of the Vienna Convention
rejected the idea that all States have a legal interest in seeing peremp-
tory norms observed. At least the Vienna Convention regime thus does
not seem to imbue peremptory norms with erga omnes effect.

135 The chapeau provides: ‘If, under paragraph 3 of article 65 [providing for dispute
settlement through means indicated by article 33 UNC] no solution has been reached
within a period of 12 months following the date on which the objection was raised, the
following procedure shall be followed ...’

The relevant part of article 65, para. 1 provides: ‘A party which, under the provisions of
the present Convention, invokes ... a ground for impeaching the validity of a

treaty, ... must notify the other party of its claim.” When taking into account article 2
VCLT, itis clear that the term ‘party’ means a party to the allegedly defective treaty, not
a party to the Vienna Convention.

137 Weisburd (1995), 16-17; Ragazzi (1997), 205-206; de Hoogh (1996), 48; Jiménez de
Aréchaga (1978), 68-69; Paulus (2001), 350; Gomez Robledo (1981), 157-158;
Kadelbach (1992), 331; but contrast Weil (1992), 268; Byers (1999), 200-201. Contrary
to a commonly held view (see e.g. Gomez Robledo (1981), 150-151; Rozakis (1976),
109-115), this does not necessarily mean that for treaties to be invalidated, States had
to follow the procedure provided for in articles 65, 66 VCLT. As article 53, 64 VCLT do
not mention any requirement of judicial involvement, the better view is that treaties
conflicting with peremptory norms are automatically void (see Gaja (1981), 285-286;
Paulus (2001), 350; de Hoogh (1996), 48). Standing to bring disputes under article 66
must also be distinguished from the separate question whether an IC] judgment on
matters of jus cogens, contrary to article 59 ICJ Statute, would effectively be binding erga
omnes (as suggested by Rosenne (1998), 518). This is merely another instance in which
the use of erga omnes terminology is misleading.

Rozakis (1976), 119-120. 3% Stzucki (1974), 129.

See notably the comments made by the representatives of Israel, Ethiopia, Pakistan,
Canada, and Switzerland, reproduced in UN Doc./A/CONFE.39/11, at 310, 314, 316,

323, and 324 respectively. For further references see de Hoogh (1996), 48 and 84

(his note 217).
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Powerful as it may seem at first glance, this argument is not conclu-
sive. It is not inconceivable that the restrictive treaty regulation adopted
in 1969 should have been overcome through the recognition of subse-
quent non-written rules. As a consequence, the extra-conventional jus
cogens concept could well go beyond the treaty regulation and entail erga
omnes effects.”*’ This all the more so since the argument based on
articles 65 and 66 VCLT does not take into account a major distinguish-
ing feature of jus cogens as recognised in the Vienna Convention. As has
been mentioned above, articles 53 and 64 VCLT do not merely sanction
breaches of jus cogens rules, but invalidate treaties irrespective of their
actual implementation.'*” This ‘nullité draconienne’’*® clearly goes
beyond possible erga omnes effects, which would only be triggered by
actual breaches, and which would not affect the legal rule as such but
merely enhance the prospects of its enforcement. Although this does
not fully explain the restrictiveness informing articles 65 and 66 VCLT,
it is at least understandable that drafters, concerned at preserving the
stability of treaty relations, should have wanted to limit the availability
of the draconian remedy, article 66, to a narrowly defined circle of
States. Conversely, in the case of actual breaches, a general legal interest
of all States (as flowing from erga omnes status) might be more readily
acceptable. The main argument suggesting that substantive peremptory
norms do not necessarily impose obligations erga omnes thus appears
somewhat qualified.

When looking beyond the provisions of the Vienna Convention, two
arguments strongly suggest that obligations arising under substantive
peremptory norms are necessarily valid erga omnes.

The first of these arguments requires some further analysis of the
rationale underlying substantive jus cogens. As has been stated, the sub-
stantive understanding is informed by the idea that certain fundamen-
tal norms are so important that no State may deviate from them by
concluding treaties."** This, however, would seem to imply that third
States, not themselves party to the treaty in question, have a legal
interest in seeing the fundamental norm observed. Put differently, if
substantive peremptory norms were not valid erga omnes, but only
protected the legal interests of specific States, these States ought not

141 See the argument made by Boellecker-Stern (1973), 88-89; de Hoogh (1996), 48; and
Paulus (2001), 350; but contrast Kadelbach (1992), 33-34.

142 See above, references in footnote 112.  *3 Weil (1992), 268-269.

144 See above, footnote 108.
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to be prevented from disapplying the rule by concluding a treaty.'*” The
substantive understanding of jus cogens norms thus seems to presuppose
the existence of a general legal interest typical of erga omnes status.

Secondly, international practice and opinio juris confirm this analysis.
States have only rarely felt the need to comment in abstracto on the
relation between both concepts. Where they have done so, they have
endorsed the view that all (substantive) peremptory norms impose obli-
gations erga omnes. For example, governments’ comments made during
the ILC’s work on State responsibility provide support for the view that
all States have a legal interest in the protection of peremptory norms, and
were injured by breaches.'* During its second reading of the Articles on
State Responsibility, the ILC - taking account of the views of govern-
ments - confirmed this position. The Commission’s Report on the work
of its 50th session noted the widely held view that ‘all jus cogens norms
were by definition erga omnes’, whereas the Special Rapporteur observed
that there was ‘general agreement’ about the ‘narrower scope’of the jus
cogens concept in comparison to that of obligations erga omnes."*’

Occasional comments by national courts provide further support.
Although the matter is not addressed in detail, decisions mentioning
obligations erga omnes - such as the Pinochet order of the Brussels court of
first instance, or the 2001 Genocide case decided by the German Federal
Constitutional Court - seem to treat erga omnes effects as an automatic
consequence of jus cogens status.'*

Finally, the same view seems to have been implicitly endorsed by
States commenting on the relation between obligations erga omnes and
international crimes in the sense of draft article 19 [1996]. A proper
assessment of this concept is outside the scope of the present inquiry,

145 See Gaja (1989), 158, who pointedly asks: ‘[W]hy should [ . ..] States not be able validly
to conclude a treaty regulating matters that concern only them?’ Cf. further Gaja
(1981), 281; Annacker (1994a), 49; Paulus (2001), 414-415; Kiinzli (2001), 74; Brunnée
(1989), 801.

See e.g. Switzerland’s comment on article 40, para. 3 of the 1996 first reading draft
articles, reproduced in UN Doc. A/CN.4/488, 100; similarly the German government,
ibid., 137; and the Italian statement reproduced in: Compilation of Statements on State
Responsibility, 69-70.

147 YDBILC 1998, Vol. I1/2, 69 (para. 279) and 76 (para. 326). During the plenary debates, the
same point was made e.g. by Pellet, Economides, Simma, Hafner, and Rodriguez
Cedeno, see YDILC 1998, Vol. [, at 101 (para. 25), 104 (para. 49), 106 (para. 12), 117 (para.
10), and 140 (para. 33). Cf. also YbILC 1976, Vol. II/2, at 102 (para. 17).

See especially the Belgian court’s statement that norms of jus cogens were ‘binding
upon the domestic legal order with erga omnes effect’, 119 ILR, 355. For the views of the
German Bundesverfassungsgericht see 54 Neue Juristische Wochenschrift (2001), 1849.
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and - given the ILC’s decision to abandon it - may even no longer be
required.'*” However, in the present context, governments’ views on the
scope of the concept and its relation to jus cogens and erga omnes are
relevant. Notwithstanding the many areas of uncertainty, it was gener-
ally agreed that draft article 19 presupposed the violation of an obligation
erga omnes."”" This view of course has no direct bearing on the relation
between erga omnes and jus cogens. However, it has to be seen in the light of
the Commission’s understanding that only breaches of (substantive) jus
cogens norms could qualify as an international crime.'”" If both premises
are accepted, the implications for the erga omnes concept are a matter of
simple syllogical reasoning. If (i) the circle of peremptory norms and
circle of rules whose breach might constitute a crime are identical, and
if (ii) all State crimes are violations of obligations erga omnes, it follows (iii)
that peremptory norms necessarily give rise to obligations erga omnes.
This interpretation received further support during the second read-
ing of the Commission’s work. Having decided to replace the notion of
international crimes, the ILC initially considered to introduce a system
of aggravated responsibility applicable to ‘serious breaches of obliga-
tions owed to the international community as a whole’, i.e. obligations
erga omnes.'>” At its 2001 session, it eventually dropped the reference to
erga omnes obligations from the relevant provisions (articles 40 and 41),
and instead stipulated that the special regime was applicable to ‘serious
breaches of obligations deriving from peremptory norms of general intet-
national law’.">* As debates in the Sixth Committee had shown, govern-
ments had argued for a restriction of the system of aggravated

149 For extensive treatment of the concept see the contributions in Weiler/Cassese/
Spinedi (1989); and Dupuy (2003).

150 See Ago, YDILC 1976, Vol. I, 90 (para. 30); Spinedi (1989), 136-137; Hofmann (1985),

219-220; Gaja (1989), 157-158.

Over the years, the ILC expressed slightly divergent views on the relation between

rules of jus cogens and rules potentially giving rise to international crimes. A

formulation contained in the commentary to former draft article 19 seemed to suggest

that the circle of peremptory norms was wider than that envisaged in draft article 19

(see e.g. YDILC 1976, Vol. I1/2, 119-120 (para. 62)). This was criticised by States, see e.g.

the observation of the German government, reproduced in YbILC Vol. II/1, 75. The

Commission later seemed to consider both circles of rules to be identical - ‘crimes’

being distinguished from jus cogens breaches on the basis of the intensity of the breach.

On the issue see notably de Hoogh (1996), 56-64; Spinedi (1989), 135-136; Wyler

(2002), 1155-1156.

See draft article 41 of the interim text adopted in August 2000.

153 Article 40 ASR (emphasis added). For comment on the relation between article 40 ASR
and article 41 of the interim draft adopted in 2000, see Wyler (2002), 1147.
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responsibility. That substituting erga omnes with jus cogens helped accom-
modate these concerns would seem to suggest that the latter category is
narrower in scope.'*

Interim conclusion The preceding discussion shows that the rela-
tion between norms of jus cogens and obligations erga omnes is a matter of
considerable complexity. Both concepts pose great difficulties, and
eschew an easy classification. As discussions about the systemic
approach show, jus cogens is in many respects the more comprehensive
concept. Since systemic jus cogens is based on a different rationale, the
comparative analysis has to focus on the relation between obligations
erga omnes and rules of substantive jus cogens.

In this regard, the better view is that obligations deriving from sub-
stantive peremptory norms are valid erga omnes. If legal interests of
other, third States, were not at stake, it would be difficult to explain
why treaties conflicting with substantive jus cogens should be invalid.
International practice, while not abundant, points in the same direc-
tion. Extra-conventional jus cogens thus seems to have moved beyond the
restrictive approach embodied in article 66 VCLT.

This in turn has important implications for the process of identifying
obligations erga omnes. Since obligations deriving from norms of sub-
stantive jus cogens are automatically valid erga omnes, States invoking the
erga omnes concept can rely on jus cogens-related evidence. As has been
shown, this evidence is far more easily available. The comparative
approach therefore considerably facilitates the identification of obliga-
tions erga omnes.

Beyond jus cogens: obligation erga omnes not deriving from

peremptory norms

Erga omnes beyond jus cogens has so far remained rather uncharted
territory. Of course, there is no shortage of claims that particular obliga-
tions, irrespective of their peremptory or dispositive character, should
be valid erga omnes. However, it is not clear - nor indeed often discussed -
how important an obligation would have to be in order to be already
valid erga omnes, while not yet reaching peremptory status, or how this
importance should be assessed. Given the scarcity of practice, and the
vagueness of the importance requirement, the subsequent discussion
can only advance tentative conclusions. It will address two separate

154 See Crawford/Peel/Olleson (2001), 977-978; Crawford (2002a), 36-37.
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questions. First, it needs to be assessed whether obligations erga omnes
not deriving from peremptory norms exist at all. Secondly, some of the
factors supporting an obligation’s erga omnes status will be singled out.

Dispositive obligations erga omnes? As has been shown in the last
section, rules of substantive jus cogens necessarily apply erga omnes. It is
another question whether obligations erga omnes necessarily derive
from peremptory norms. Should this be the case, the subsequent ana-
lyis would be unnecessary. The more convincing view however is that it
is not, and that - as alleged by adherents of the partial identity model
referred to above'”” - obligations erga omnes, at least in theory, can
derive from dispositive rules of international law.

Unfortunately, the question is hardly addressed in international prac-
tice, and very little tangible evidence exists. The clearest position has
been taken by the ILC. During the second reading of the draft articles on
State responsibility, the dominant view was that obligations erga omnes
could also derive from dispositive rules. In fact, in a passage that has
been partly quoted already, the ILC Report not only observed that ‘all jus
cogens norms were by definition erga omnes’, but further stated that ‘not
all erga omnes norms were necessarily imperative’.'”°

A comparison of the different consequences flowing from peremp-
tory and erga omnes status supports this position. As has been stated
already, article 53 VCLT is preventive in character; it precludes the mere
conclusion of treaties conflicting with peremptory norms, and, in case
of conflict, renders such treaties void.'”” In contrast, erga omnes status
does not affect the validity of an obligation, but merely the prospects of
responding against breaches. Where an erga omnes breach consists in the
implementation of a treaty, that treaty could therefore well remain
intact. The point was made very clearly by Giorgio Gaja:

The existence of a peremptory norm implies two rules: one that imposes an
obligation erga omnes, another which forbids the conclusion of a treaty directed
towards infringing the obligation and thereby makes the treaty invalid. Reactions
by [the] international society could well be confined to the actual violation of the
obligation. Although the preventive measure concerning the validity of treaties
no doubt contributes to the effectiveness of rules imposing obligations erga omnes,

155 See above, footnote 129.

156 See YDILC 1998, Vol. 112, 69, para. 279; see further para. 280 and the reference to the
‘narrower scope’ of the jus cogens concept in para. 326.

157 See above, footnote 112.
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it cannot be said that the existence of this type of rule depends on the preventive
measure [i.e. the possibility of invalidating treaties].'>®

Very little can be added to this statement, which indeed captures the
essential difference between the two concepts. It would seem to follow
that, at least in theory, breaches of obligations arising under dispositive
rules can entail responsibility erga omnes.

Relevant factors The question remains which dispositive obligations
are important enough to be valid erga omnes. This question is difficult to
answer in the abstract, as there is simply no exhaustive canon of means
by which the international community and its members can express
which values they consider to be important. In principle, States seeking
to establish that a particular obligation has acquired erga omnes status
are thus not limited in their choice of arguments. Nevertheless, two
approaches seem particularly relevant and may be briefly explored.

First, explicit statements by States or courts are the most obvious way of
establishing that a specific obligation is important. Such direct evidence
can take a variety of forms. The Court’s erga omnes jurisprudence, how-
ever, provides some guidance as to which features should be relevant. The
Court and its members have singled out specific factors which in their
view underlined the importance of an obligation. When recognising the
erga omnes status of a particular obligation, they have notably relied on the
following factors: its recognition in the UN Charter,'”” in the practice of
UN organs, '’ in other treaties, preferably universal treaties,'®" in general
international law,'®* or in the jurisprudence of the ICJ."**

Clearly, these factors are a far cry from establishing a conclusive test.
For once, they are interrelated - recognition in treaties e.g. can support

158 Gaja (1989), 159; cf. also Gaja (1981), 281.

159 East Timor judgment, IC] Reports 1995, 102 (para. 29); Diss.Op. Skubiszewski, ibid., 266
(para. 136); see also Diss.Op. Weeramantry, ibid., 194-195 and 213-216.

160 East Timor case, Diss.Op. Weeramantry, IC] Reports 1995, 196 and 213-216; Diss.Op.
Skubiszewski, ibid., 266 (paras. 136-138); and further Delbriick (1999a), 31-32.

161 East Timor case, Diss.Op. Weeramantry, IC] Reports 1995, 194, 196, and 213-216;
similarly Delbriick (1999a), 31-32.

162 East Timor case, Diss.Op. Weeramantry, IC] Reports 1995, 194 and 213-216. More
generally, the same point was made in the Hostages judgment, IC] 1980, 31 (para. 62),
where the Court affirmed the gravity of the wrongful acts by arguing that they affected
obligations that were not merely ‘contractual ... but also obligations under general
international law’.

163 East Timor case, IC] Reports 1995, 102 (para. 29); Diss.Op. Weeramantry, ibid., 197 and
213-216.
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the customary character of an obligation.'®* Similarly, for an obligation
to be valid erga omnes, it is not sufficient that one, or some, of the various
factors are met. The UN Charter, for example, imposes many obliga-
tions, some of which are more important than others.'®® Equally, it is
clear that recognition in general international law is a necessary, but by
no means a sufficient condition for erga omnes status. These obstacles
notwithstanding, the Court’s jurisprudence has at least an indicative
value. The various pronouncements convey an impression of how the
Court and its members have interpreted the importance requirement. It
seems likely that the same considerations should be relevant in future
proceedings involving erga omnes claims. States seeking to establish that
a specific obligation is owed erga omnes would thus be well advised to
show that it meets the various factors referred to above.

Beyond that, a further argument is particularly relevant. Whether a
specific obligation is considered important or not may depend not only
on explicit affirmations, but also on indirect evidence, notably
responses against breaches. While the Court has so far not specifically
considered this point in relation to obligations erga omnes, it seems
difficult to deny, as a general matter, that the importance of specific
legal values may be judged by analysing reactions against wrongs.'°° As
regards obligations erga omnes, commentators have at times doubted
whether such indirect evidence should at all be relevant. It has been
objected that the existence of rights of reaction is a consequence, not a
condition, of erga omnes status.'®” However, this seems an unduly nar-
row approach. In fact, the status of other concepts is often inferred from
responses against misconduct. When debating the concept of jus cogens,
the drafters of the Vienna Convention, for example, analysed how the
international community had responded to particular troublesome
treaties or, more generally, to grave breaches of international law, and
used this evidence to support the inclusion of articles 53 and 64 VCLT. '

164 See North Sea Continental Shelf case, IC] Reports 1969, 41 (para. 71).

165 Contrast e.g. the obligation not to use force in the sense of article 2, para. 4 and the
obligation to register treaties with the UN Secretary-General (article 102 para. 1 UNC).

166 Cf. also Kessler (2001), 45-46; Thirlway (2003), 142; and further Taylor (1998), 98-102
(considering possible forms of responses).

167 Ragazzi (1997), 202.

168 See e.g. the frequent references to article 2(4) UNC as the cornerstone of the new (post-
1945) international legal order, notably in para. 1 of the ILC’s commentary on (then)
draft article 50, YbILC 1966, Vol. II, 247. See further Rosenne, YbILC 1963, Vol. 1., 74
(paras. 8 and 9) (referring to the Nuremburg tribunals, the Kellogg-Briand Pact and the
Hague Conventions), Pal, ibid., 65 (para. 65) (referring to the attempts, by the League of
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Similarly, in the course of its work on responsibility, the ILC argued that
a specific category of exceptionally serious wrongful acts (whether
termed international crimes or otherwise) was justified precisely
because responses against such acts allegedly differed from responses
against ordinary breaches.'®” Reliance on indirect evidence is thus not
peculiar to the erga omnes concept, and there is no reason to ignore it.

This has important implications for the subject of the present inquiry.
It underlines that the identification of obligations erga omnes is more
than a simple application of predetermined criteria. Instead, the scope
of the concept can only be assessed on the basis of a dialectic process, in
which rights of protection follow from an obligation’s erga omnes status,
while their actual exercise provides indirect evidence confirming that
status. It follows that the identification of obligations erga omnes cannot
be isolated from an analysis of responses against international wrongs.

Just as with regard to any other evaluation of international practice,
the strength of the indirect evidence gained from such an analysis
depends on a number of factors, notably the number of States involved,
and the formality of the response.'”? Ideally, applicant States seeking to
establish the erga omnes status of a particular obligation would thus be
able to show that breaches of the obligation in question had previously
prompted responses by a large number of States. As regards the forms of
response, coercive measures or claims before international tribunals
would provide particularly strong evidence.'”"

These considerations suggest that identifying obligations erga omnes
deriving from dispositive rules of international law may be a rather

Nations, to maintain ‘some sort of constitutional government’; Lachs, ibid.,

68 (paras. 7-10).

Hence the ILC’s commentary to draft article 19 extensively discussed international
practice and jurisprudence allegedly supporting the crimes/delicts distinction,

see YDILC 1976, Vol. II[2, 95-122.

The commentary to article 41 ASR equally seeks to show that the prescribed specific
consequences attaching to ‘serious breaches of obligations arising under peremptory
norms of general international law’ (such as the duty of non-recognition) are accepted
in international practice, see especially paras. 6-8, 10 and 12 of the commentary.
Justifying the inclusion of a special regime, the Commission stated that it was
necessary to reflect in the text the consequences flowing from the concept of ‘serious
breaches’ of peremptory norms, see introductory commentary to articles 40 and 41
ASR, para. 7.

See already above, Introduction, for a differentiation between different means of law
enforcement.

Hence Taylor (1998), 98-102, discusses New Zealand’s arguments made in Nuclear Tests
as a precedent upon which other States could rely, while Thirlway (2003), 142 refers to
actual countermeasures as a form of international practice.
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cumbersome process, and requires a detailed analysis of international
practice. The Court’s jurisprudence indicates which factors will be of
particular relevance. In line with what has been said in the preceding
paragraphs, it can be supplemented by indirect evidence, gained from
analysing actual responses against international wrongs. It must be
readily acknowledged that these two arguments provide only the start-
ing-point for an analysis of obligations erga omnes beyond jus cogens. The
contours of the importance test set out by the Court will only become
clearly visible once the erga omnes concept is being invoked more fre-
quently. The preceding discussion however indicates the lines along
which discussions are likely to evolve. Although it leaves a lot to be
desired conceptually, it is submitted that the pragmatic approach sug-
gested facilitates the application of the erga omnes concept.

4.3 Concluding observations

The preceding discussion has deliberately refrained from assessing
whether specific obligations are valid erga omnes. Instead, an attempt
has been made to shed light on the process by which obligations erga
omnes can be identified. The results of the inquiry can be summarised as
follows:

First, obligations erga omnes are obligations of general international
law; they should not be conflated with obligations erga omnes partes.
Secondly, obligations erga omnes are distinguished from other obliga-
tions of general international law on the basis of their importance.
When bearing in mind the antecedents addressed in Chapter 2, the
erga omnes concept thus seems not dissimilar to the idea that all States
can act to defend fundamental humanitarian values.'”” Thirdly,
although the importance requirement is inherently vague, it is clearly
established in the Court’s jurisprudence. In contrast, unlike much of the
literature, the Court has not taken up structural approaches to the
concept pursuant to which obligations erga omnes are said to depend
on a specific pattern of performance. Equally, erga omnes status does not
depend on the intensity of breaches or functional criteria (such as the
necessity of protecting specific obligations through rights of protection
based on the erga omnes concept). Fourthly, when trying to define more
clearly how important obligations have to be in order to be valid erga
omnes, two very different approaches are helpful. On the basis of a

172 Cf. above, section 2.2.2.d.
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comparative approach, a core of obligations erga omnes can be identified
with reasonable precision. It consists of obligations deriving from sub-
stantive peremptory norms of general international law, which ipso facto
are valid erga omnes. When moving beyond jus cogens, the identification
of obligations erga omnes becomes considerably more difficult.
Pragmatically, it is possible to single out a number of factors that
suggest that a specific obligation is important and thus likely to be
valid erga omnes (such as specific forms of affirmations, or responses
against previous breaches). While not amounting to a conclusive test,
these factors should guide States seeking to establish that a particular
obligation is valid erga omnes.

Whether these two approaches are sufficient to clarify how ‘obliga-
tions enter into the magic erga omnes circle’’”” may be a matter of
perspective. Erga omnes outside jus cogens is likely to remain uncharted
territory until States begin to invoke the concept more frequently in
formalised proceedings. Difficulties should however not be overstated.
The preceding discussion shows that a core of obligations erga omnes can
be identified with reasonable certainty, and at least indicates which
other factors are relevant (and which irrelevant) when moving beyond
that core. Although the scope of the concept cannot be determined in
the abstract, identifying obligations erga omnes will usually not present
unsurmountable problems. With this premise in mind, it seems fruitful
to analyse, in subsequent chapters, the consequences that the ‘magic’erga
omnes status entails.

173 Cf. the statement by Reisman (1993), 170.



5  Standing to institute ICJ] proceedings

Identifying obligations erga omnes is only one of the problems to which
the Court’s jurisprudence gives rise. As important is the question how
States can respond to erga omnes breaches - often described as ‘the acid
test of the erga omnes concept’.' Indeed, if violations of obligations erga
omnes did not trigger any special rights of response, the concept, at least
for the purposes of law enforcement, would be of rhetorical value only.
For the reasons given in the Introduction, only two means of enforce-
ment are addressed in the present study: IC] proceedings and counter-
measures. It is convenient to begin by discussing the former of these, as
it has historically provided the starting-point for the debate about erga
omnes effects in the field of standing.

Since 1970, it has been disputed whether all States should be entitled
to bring IC] proceedings in response to breaches of obligations erga
omnes. The different points of view are defined relatively clearly.
According to most commentators, the question hardly needs to be
addressed; the Court is said to have conclusively settled it in Barcelona
Traction, when recognising the legal interest of all States in seeing
obligations erga omnes observed.” Byers, to take but one example, laco-
nically states: ‘Generality of standing ... is the essence of erga omnes
rules.”” Following this interpretation (which will be referred to as the

! See e.g. Stein (1995), 115; similar observations have been made by Simma (1993a), 136
(‘moment of truth’); Gaja (1989), 152 (his note 5).

2 ICJ Reports 1970, 32 (para. 33).

3 Byers (1999), 196. See also the ILC’s commentary to former draft article 19, YbILC 1976,
Vol. 112, 99 (para. 10); Ago’s Fifth Report, YbILC 1976, Vol. II/1, 29 (para. 89; but contrast
ibid., para. 90); Vadapalas (1993), 28 and 31-32; Seiderman (2001), 135-137;
Antonopoulos (1996), 87-88; Graefrath (1985), 106; Dinstein (1992), 18; Hannikainen
(1988), 271, 280; Oellers-Frahm (1992), 33; Kirgis (1990), 527-528; Empell (2003), 344.
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broad approach), obligations erga omnes are another category of obliga-
tions allowing for a general right to respond against breaches. In terms
of standing, their legal regime thus would follow the rules governing,
for example, generally enforceable treaties (such as those mentioned in
Chapter 2), or interdependent obligations.

This analysis is disputed by adherents of a restrictive approach, who
question the broad interpretation of the Court’s Barcelona Traction dictum
and advance a variety of counter-arguments seeking to show that it has to
be taken ‘cum grano salis’ (as Judge de Castro famously put it).* Although
frequently dimissed or ignored, these considerations need to be taken
seriously. Three-and a-half-decades after Barcelona Traction, the Court has
yet to admit a claim based on a violation of an obligation erga omnes. Just
as States have only infrequently asserted their right to respond against
breaches of generally enforceable treaties, they have hardly ever brought
ICJ proceedings based on violations of obligations erga omnes. Where the
erga omnes concept has been invoked before the Court, litigants have
expressed widely diverging views about its implications.” All this sug-
gests that the question of erga omnes proceedings needs to be approached,
if not with a grain of salt, then at least with a measure of caution. Even
if all States had standing to institute IC] proceedings, they would be
unlikely to make frequent use of this right. On the other hand, the
relative absence of erga omnes claims may also reflect the continuing
uncertainty about rights of protection triggered by erga omnes breaches;
it shows that the question of standing before the IC] is far from settled.
The present chapter therefore deliberately addresses it in some detail.
Before proceeding with the analysis, three preliminary remarks seem in
order, which help spell out the points of contention more clearly.

First, before beginning to evaluate the competing arguments advanced
by adherents of the different approaches, it may be helpful to note that
there is general agreement about the area of controversy. The Court’s
reference to legal interests makes clear that, whatever its effects in the

* Nuclear Tests cases, Diss.Op. de Castro, IC] Reports 1974, 387.

® The point may be illustrated with reference to Australia’s changing views on the matter.
When invoking the concept in Nuclear Tests, Australia argued that the alleged prohibition
against nuclear testing, being owed erga omnes, could be invoked by all States (Nuclear
Tests cases, Pleadings, Australian Memorial, IC] Pleadings, Vol. I, 331-334, especially
paras. 431 and 448). By the time it appeared as a defendant in East Timor, it took a more
restrictive view, denying the right of all States to bring erga omnes proceedings (East Timor
case, Pleadings, Australian Counter-Memorial, para. 262). For a more detailed analysis of
both cases see below, sections 5.2.1 and 5.2.5; for comment on Australia’s changing
views on the matter see also Voeffray (2004), 85.
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field of standing, the erga omnes concept does not affect the consensual
character of the Court’s jurisdiction. Even if all States should have stand-
ing to institute IC] proceedings in erga omnes disputes, they could only
avail themselves of that possibility where they have established jurisdic-
tion. In the East Timor case, the Court clarified the matter by observing that
‘the erga omnes character of a norm and the rule of consent to jurisdiction
are two different things.”® In the circumstances of the case, this was
controversial, as it provided the basis for the Court’s application of the
indispensable third party rule to erga omnes disputes.” But outside that
specific context, the statement is unproblematic. It confirms that even
where breaches of obligations erga omnes are at stake, the Court can only
exercise jurisdiction where both parties to the proceedings have con-
sented to it. Despite some uncertainty in the direct aftermath of the
Court’s decision, this is undisputed today.® Given the limited scope of
the Court’s jurisdiction, especially in disputes involving breaches of
customary obligations (such as obligations erga omnes), this factor
severely restricts the effectiveness of IC] enforcement.’

Secondly, there is also agreement about the character of the rule of
standing that could be affected by the erga omnes concept. As has been
stated already, it is possible to distinguish treaty-based from general
rules of standing.'® Although the Barcelona Traction dictum is not free
from ambiguity,'' it seems clear that a possible rule recognising

6 ICJ Reports 1995, 102 (para. 29); similarly para. 71 of the Court’s interim order in the
Armed Activities (Congo Rwanda) case (available at www.icj-cij.org).
7 See further below, section 5.2.5.b.
8 Seiderman (2001), 135-137; de Hoogh (1996), 356-360. For a discussion cf.
Seidl-Hohenveldern (1975), 803. There has even been some discussion whether claims
brought under erga omnes concept would fall within the scope of optional clause
declarations made under article 36, para. 2 of the IC] Statute; cf. Mann (1973a), 406-408.
Since article 36, para. 2 expressly refers to ‘all disputes’, and since (as has been shown
above, section 1.1) the existence of a dispute and the requirement of standing are two
separate issues, this question can be answered in the affirmative. Unless States decide to
exclude, by way of reservation, specific matters from the Court’s jurisdiction, their
optional clause declarations in principle cover all disputes brought in accordance with
the Court’s institutional law. Should all States have standing to institute ICJ
proceedings in response to erga omnes breaches, article 36, para. 2 of the Court’s Statute
therefore would not exclude the possibility of erga omnes proceedings (see also Annacker
(1994a), 102-104; Weschke (2001), 128; Bryde (1994), 180-181).
See above, section 1.1.  '° See above, section 1.2.3.
See especially the Court’s reference to ‘rights of protection [deriving from] general
international law [or] conferred by international instruments of a universal or
quasi-universal character’; IC] Reports 1970, 33 (para. 34). For a discussion see above,
section 4.1.
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standing to institute erga omnes proceedings would belong to the latter
category. Obligations erga omnes being customary in character, it is
difficult to see how breaches should trigger treaty-based rights of pro-
tection. Instead, the crucial question prompted by Barcelona Traction is
whether rights of protection (such as judicial enforcement or counter-
measures) can be exercised in the absence of specific treaty provisions."”

Finally, as for terminology, this question is often addressed under the
rubric of actio popularis, and has prompted considerable debate about the
existence or otherwise of this concept.'” The subsequent analysis will
not address this controversy nor indeed use the term actio popularis. This,
however, should not be taken to imply a particular position on the
question; it is merely an attempt to avoid further terminological confu-
sion (of which there is already no shortage). The notion of actio popularis
would add to this, as it is used in two different ways. Many commenta-
tors restrict it to questions of standing; they speak of an actio popularis
wherever all States, irrespective of individual injury, are entitled to
institute legal proceedings in the general interest."* Others extend it
to cover questions of jurisdiction as well; in their view, an actio popularis
presupposes the availability of a judicial forum."” It has been stated
already that the erga omnes concept does not affect questions of jurisdic-
tion; it does not therefore imply the recognition of an actio popularis in
this second, broader, sense.'® Whether all States have standing to insti-
tute IC] proceedings in response to erga omnes breaches is assessed in the
following. This analysis however does not depend on a notion as con-
troversial as actio popularis; its result is the same whether or not one
chooses to employ the term.

In the light of these preliminary remarks, the issue to be addressed in
the following can be refined: the question is whether, jurisdiction being

12 Weil (1992), 284-285; Boellecker-Stern (1973), 88-90.

13 See e.g. Silagi (1978), 10; M’Baye (1988), 316-318; Seidl-Hohenveldern (1975), 803;
Ragazzi(1997), 210-214; Gray (1987), 211-215; Empell (2003), 356-363; Schwelb (1972),
46; for the most recent and comprehensive account see Voeffray (2004). As may be
recalled, the ICJ, in South West Africa, had rejected the concept, see IC] Reports 1966, 47
(para. 88). In their joint dissent in Nuclear Tests, Judges Onyeama, Dillard, Jimenez de
Arechaga and Waldock left open the question, see IC] Reports 1974, 369-370 (para. 118)
and 521 (para. 52). For a discussion of the former case see above, section 2.1.2; on the
joint dissent in Nuclear Tests see further below, section 5.2.5.a.

4 See e.g. Hannikainen (1988), 271; Chinkin 1993, 217; M’Baye (1988), 316; Giinther
(1999), 152.

15 Seidermann (2001), 136-137; Seidl-Hohenveldern (1975), 803.

16 See above, text accompanying footnotes 6-9.
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established, all States, even in the absence of any special treaty-based
clause, have standing to institute contentious IC] proceedings in response
to breaches of obligations erga omnes. This is a matter of IC] institutional
law,'” and not surprisingly, largely depends on an analysis of the relevant
jurisprudence. The subsequent sections therefore assess how the Court
and its members have approached the question of standing. More parti-
cularly, section 5.1 discusses the Barcelona Traction dictum upon which
adherents of the broad approach place much emphasis, while section 5.2
evaluates the various counter-arguments advanced by adherents of the
restrictive approach. Although it will only be fully resolved once the
Court has admitted or dismissed a claim based on the erga omnes concept,
it is submitted that on the basis of this analysis, the question of standing
in erga omnes proceedings can be answered with sufficient clarity.

5.1 The Barcelona Traction dictum

Although the Court and its members, since 1970, have frequently pro-
nounced on obligations erga omnes and their possible judicial vindica-
tion, the Barcelona Traction dictum remains the locus classicus. As has been
stated already, supporters of the broad approach place considerable
emphasis on this passage, more particularly the Court’s recognition
that ‘all States can be held to have a legal interest in [the observance
of] ... obligations erga omnes’.'®

At first glance, the emphasis placed on this passage is somewhat
surprising, as the statement is not unequivocal. While recognising the
legal interest of all States, the Court did not state that this legal interest
could be vindicated by way of IC] proceedings (or indeed countermea-
sures). Whether this should be so, or whether standing to resort to
specific means of enforcement should be subject to a more stringent
test, depends on an analysis of the notion of legal interest, whose
ambiguous nature has been explored already. As noted in Chapter 1, it
is possible, in theory, to distinguish (i) legal interests required to invoke
responsibility in a general sense, and (ii) legal interests required to
resort to specific means of law enforcement (such as IC] proceedings
or countermeasures). The Court’s statement thus need not necessarily
be read as an endorsement of the broad approach.'’

17 Bryde (1994), 180; and already above, section 1.2.3.
18 ICJ Reports 1970, 32 (para. 33).
19 Similarly Paulus (2001), 371-372; Bryde (1994), 180-181.
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On the other hand, in the light of the above considerations, much
suggests that by recognising the legal interest of all States in seeing
obligations erga omnes observed, the Court intended to confer upon
them standing to institute judicial proceedings. As shown in Chapter 1,
the distinction between legal interests to invoke responsibility and
standing to institute IC] proceedings has not usually been drawn
in practice; the latter was considered to be a consequence of the
former.”® Closer analysis of the specific circumstances of the Barcelona
Traction dictum confirms this interpretation. Three arguments can be
distinguished.

First, the context suggests that paras. 33 and 34 concerns the question
of standing before the Court. In the passage preceding the dictum on
obligations erga omnes, the Court had clarified that instead of analysing
the defendant’s arguments in the order in which they had been raised, it
would first assess whether Belgium had standing to bring a claim on
behalf of a company incorporated under Canadian law. Having intro-
duced the ‘essential distinction’ between obligations erga omnes and
obligations arising in the framework of diplomatic protection, it stated
that with regard to the latter type of obligations, only the State of
nationality had standing to espouse claims. More specifically, as these
obligations were ‘not of the same category’ as obligations erga omnes,
‘[a State wishing] to bring a claim in respect of the breach of such an
obligation ... must ... establish its right to do so’.”' The dictum on
obligations erga omnes therefore is preceded and followed by comments
on the rules of standing in IC] proceedings. This suggests that the
reference to ‘legal interests’ in para. 33 should also be read as a state-
ment about this specific form of law enforcement.*”

Secondly, the fact that paras. 33 and 34 are commonly seen as an
attempt to reverse the effects of the 1966 South West Africa judgment™”
points in the same direction. As has been shown, in 1966 the judges
disagreed on whether individual States, even in the absence of indivi-
dual injury, could have standing before the Court.”* If indeed the Court
intended to move away from the 1966 judgment, it needed to make a
statement about the rules governing standing in ICJ proceedings.””

20 See above, section 1.2.3. Cf. also Paulus (2001), 371; Giinther (1999), 152.

21 1CJ Reports 1970, 33 (para. 35) (referring to IC] Reports 1949, 181-182).

% de Hoogh (1996), 50-51; Paulus (2001), 371; Gaja (1989), 154; see also Dupuy (1979), 548.
23 See above, Introduction, footnote 58; section 2.1.2.  ** See above, section 2.1.2.

This is conceded by Thirlway (1989), 94, who otherwise adopts a very restrictive
approach to the erga omnes concept (92-102). See also Mann (1973b), 406-408.
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Finally, Judge Ammoun’s separate opinion further supports the broad
approach. As the only member of the Court elaborating on the matter,**
Judge Ammoun expressly recognised the right of States to institute IC]
proceedings in defence of general interests of the international com-
munity.”” In his separate opinion, he considered in detail the legal and
political issues underlying the protection of foreign investments. Just as
the majority judgment had done in paras. 33 and 34, Judge Ammoun
drew a distinction between different categories of international legal
actions, namely (i) individual actions by States on the basis of their
subjective rights, or of rights of a company, and (ii) actions brought in
defence of general interests.”® Although the Belgian claim did not fall
into the second category, Judge Ammoun - just as the majority - con-
sidered the legal rules applicable to it. Unlike the majority, however, he
did not merely speak of general legal interests, but expressly endorsed
the right of States to institute IC] proceedings in response to breaches
affecting ‘the principles of an international or humane nature, trans-
lated into imperative legal norms (jus cogens)’.””

It must be conceded that Judge Ammoun did not specifically explore
the relevance of the erga omnes concept, but instead relied on the notion
of peremptory norms ( jus cogens). However, there is little to suggest that
by choosing to take a more explicit stance on the issue, he intended to
place himself in disagreement with the majority. Instead, the paralle-
lism between his, and the Court’s, reasoning, and the close relationship
between obligations erga omnes and norms of jus cogens, suggest that his
statement should be interpreted as a clarification of the majority’s
rather brief remarks.*’

On the basis of these arguments, it seems fair to say that by recognis-
ing the legal interest of all States in the observance of obligations erga
omnes, the Court, in Barcelona Traction, indeed seemed to accept that all

26 In his dissent, Judge ad hoc Riphagen seemed to caution against the categorical nature of
the ‘essential distinction’ between erga omnes and other obligations. He did not,
however, elaborate on the implications of the erga omnes concept, nor indeed reject it
altogether (IC] Reports 1970, 338-340).

27 1CJ Reports 1970, 325-327. For comment see Paulus (2001), 372.

28 1CJ Reports 1970, 325 and 327.

29 1CJ Reports 1970, 325. See also ibid., 326, where Judge Ammoun invoked the 1962 South
West Africa case judgment, as well as a number of international conventions providing
for a general right to respond to violations, in support.

30 This reading is further supported by the fact that Judge Ammoun expressly criticised
the 1966 South West Africa judgment, which the majority intended to disavow. The
relation between jus cogens and erga omnnes is discussed above, section 4.2.2.b.
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States would have standing to respond to erga omnes breaches by insti-
tuting IC] proceedings.

5.2 Possible counter-arguments

Many adherents of the restrictive approach accept that, if read on its
own, the Court’s recognition of a legal interest in the observance of
obligations erga omnes supports the broad approach. However, they
argue that it should not be taken at face value. In order to justify this
claim, they have advanced a variety of very different considerations.
Some have sought to play down the importance of the Court’s state-
ment on legal interests by pointing to other passages of the Barcelona
Traction judgment. Others have tried to deny its relevance, arguing that
it was an isolated pronouncement and irrelevant to the case in which it
was made. Still others assert that the Court’s subsequent jurisprudence,
or the general rules of standing (in whose context the erga omnes concept
has to be seen), warrant a restrictive reading of the Court’s Barcelona
Traction dictum. The following sections break down these considera-
tions into six different counter-arguments. By examining these argu-
ments in turn, they also present a fuller analysis of the Court’s
jurisprudence on obligations erga omnes than the one given so far.

5.2.1 Isolated pronouncements?

Pursuant to a first counter-argument, the Court’s pronouncements on
obligations erga omnes lack consistency and therefore are of limited
relevance. The gist of this counter-argument was clearly expressed by
Sir Ian Sinclair to whom the passage was ... ‘an isolated dictum, and
more can be read into it than the Court meant to convey.””’

These and similar®” statements are informed by a measure of prag-
matism. Not every judicial pronouncement is of the same authoritative
value; isolated statements might be mere aberrations. On the basis of
the preceding discussion of erga omnes effects outside the field of law

31 Sinclair (1989), 225.

32 For example, in his Fifth Report, Roberto Ago had cautioned that ‘the position taken in
the judgment on the Barcelona Traction case is perhaps still too isolated to permit the
conclusion that a definite new trend in international judicial decisions has emerged’,
YbILC 1976, vol. IIf1, 29 (para. 90); see also YbILC 1976, Vol. I1/2, 99 (para. 11). It is
important to note that the argument continues to be made to date; for more recent
scepticism see e.g. Rosenstock (1994), 325; Jorgensen (2000), 221, 223; Chinkin 1993,
214-215; Gray (1987), 214; Rubin (1993), 172; and Schulte (1999), 535.
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enforcement, it should also be added that not every use of the term erga
omnes can be taken as a confirmation of the Barcelona Traction dictum.*”

However, a brief look at the Court’s jurisprudence shows that since
the Barcelona Traction judgment, ‘the notion of obligations erga omnes’ -
to quote Judge Weeramantry - ‘has developed apace’,”* and is more
than an aberration. Since some of the relevant passages have been
mentioned already, and all of them will be explored more fully below,
brief references may be sufficient here.””

The 1995 East Timor case between Portugal and Australia provided the
Court with an opportunity to discuss the effects of the erga omnes con-
cept on the rules governing the enforcement of obligations.”® In its
application, Portugal had claimed a right to vindicate the right of self-
determination of the East Timorese people, relying - for the purposes of
standing - on its status as the former administering power as well as on
the erga omnes status of the right in question.”” The Court affirmed the
erga omnes status of the right of self-determination, but dismissed the
Portuguese claim for procedural reasons, as any decision on the matter
would have implied a judgment about a conduct of an absent third State
(Indonesia’s conduct vis-a-vis East Timor).”® Although the erga omnes
claim therefore was not admitted, the proceedings affirm the relevance
of the erga omnes concept in the field of law enforcement. More recently,
in the Israeli Wall case, the Court observed that since the wall constructed
by Israel violated obligations erga omnes, all States were ‘to see to it that
any impediment | ... ] to the exercise by the Palestinian people of its
right to self-determination is brought to an end’, without however
exploring which forms their enforcement action could take.”

Many more references to the erga omnes concept can be found in
separate and dissenting opinions appended by judges. While these of
course do not have the same value as pronouncements by the Court
itself, they are ‘an integral part of the collective work of the Court’*’ and

33
34

See above, section 3.3. Contrast Ragazzi (1997), 12 (his note 49).

East Timor case, Diss.Op. Weeramantry, ICJ] Reports 1995, 215 (footnote omitted).

For further analysis see above, Chapter 4, and below, section 5.2.5.

36 ICJ Reports 1995, 90. 37 See e.g. paras. 8.01-8.17 of the Portuguese réplique.

38 1CJ Reports 1995, 102 (para. 29).

39 Israeli Wall case, available at www.icj-cij.org, para. 159.

Shahabuddeeen (1996), 196. The relevance of individual opinions is discussed ibid.,
177-208; see further Hambro (1956/57), 229; Jennings (1989), 343. Irrespective of their
general importance, individual opinions are particularly relevant when assessing erga
omnes effects in the field of standing, as there has so far been no unequivocal
pronouncement by the Court itself.

35
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often clarify issues left unresolved by the majority. For example, in the
East Timor case, the separate and dissenting opinions provide much
further information about erga omnes effects in the field of standing.*’
Similarly, no less than seven judges expressed views on the erga omnes
conceptin their opinions in the 1974 Nuclear Tests cases, in which the two
applicants had claimed to protect both their individual interests as
sovereign States, and general interests of the international commu-
nity.*” In addition, judges have at times discussed the erga omnes concept
even where applicants had not actually invoked it as a basis of standing.
Comments by Judges Schwebel, Weeramantry, and Oda in the Nicaragua,
Genocide, and Gabcikovo cases highlight different aspects of the concept,
and at least by implication, facilitate its understanding.*’

To sum up, although no erga omnes claim has so far been admitted, the
Court and its members have repeatedly acknowledged the relevance of
the concept for the rules governing standing. The Barcelona Traction
dictum thus has prompted a considerable follow-up jurisprudence,
and cannot be considered an isolated remark.

5.2.2 An obiter dictum lacking legal relevance?

According to a second counter-argument, the Court’s recognition of erga
omnes effects in the field of standing cannot be taken at face value, because

#1 See further below, section 5.2.5.b.

#2 Much has been written about the different litigation strategies pursued by the two
applicants; see e.g. Elkind (1981), 117-122; or the dissenting opinion of Judge ad hoc
Palmer in the 1995 Nuclear Tests case, IC] Reports 1995, 414-416, paras. 99-100. While
Australia initially formulated its claims in terms of the violation of sovereign rights,
New Zealand, in its request for interim relief, opted for a more communitarian
approach, seeking to protect the ‘rights of all members of the international
community, including New Zealand’ (New Zealand’s Request, IC] Pleadings, Vol. II, 49,
para. 2). For present purposes, it is important to note that in the course of the
proceedings, both countries relied on the concept of obligations erga omnes as
expounded in Barcelona Traction. Australia expressly argued that the prohibition against
atmospheric nuclear tests was ‘couched in terms of an erga omnes obligation and not in
terms of an obligation owed in relation to particular States’ (Australian memorial, IC]
Pleadings, Vol. I, 334, para. 448; see also ibid., 331, para. 431). In the view of New
Zealand, the rights of all members of the international community to remain free from
atmospheric nuclear tests were ‘held in common and the corresponding obligation
imposed on France (and on any other nuclear power) is owed in equal measure to New
Zealand and to every other member of the international community. It is an obligation
erga omnes’ (New Zealand’s memorial, IC] Pleadings, Vol. II, 204, para. 191). For a
discussion of the individual injury aspect of the case see above, section 1.3.2; for
comment on the majority judgment and its use of the term erga omnes see already
above, section 3.3.3.

43 See ICJ Reports 1984, 190; IC] Reports 1996, 625; IC] Reports 1997, 88.
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it was irrelevant to the actual decision of the case. As has been mentioned
already, the Court could have decided the Barcelona Traction case without
mentioning the concept of obligations erga omnes. The well-known passage
therefore did not form part of the ratio decidendi, but was an obiter dictum. In
view of some, this seriously diminishes its legal relevance. Judge de Castro,
in the passage quoted above, argued that the Barcelona Traction judgment
had to be taken ‘cum grano salis’ precisely because it was expressed in an
‘obiter reasoning’.** Similarly, to Stephen McCaffrey, the dictum was

a gratuitous statement ... [that] can hardly be taken as authority for the propo-
sition that there are certain internationally wrongful acts which are offences
erga omnes. Granted the Court did say this, but it uttered this in what you might
call a quintessential dictum in the context of a case whose facts and legal issues
hardly required such a pronouncement.*

More than the other considerations advanced by supporters of the
restrictive approach, this second argument is tailored to the specific
features of paras. 33 and 34 of the Barcelona Traction judgment.
Traditionally, this may have been one of the factors accounting for the
popularity of the argument. As jurisprudence has moved beyond Barcelona
Traction, the specific focus of the obiter argument however has turned into
a weakness. In fact, it may most easily be rebutted by reference to the
Court’s, and judges’, subsequent pronouncements, which depended on
the application and interpretation of the erga omnes concept. The state-
ment on erga omnes in the Court’s East Timor case, for example, was of
considerable relevance to the outcome of the decision. While the Court
declined to exercise jurisdiction, it seemed to accept the concept as such,
if only by subjecting it to the indispensable third party rule.*® East Timor
thus at least partly depended on the Court’s specific (and controversial)
interpretation of the erga omnes concept. The same applies to many of
the dissenting and separate opinions discussed below. In Nuclear Tests, to
take but one example, judges addressing the question of standing placed
considerable emphasis on their respective readings of the Barcelona
Traction dictum.*’” Jurisprudence since 1970 has thus required the Court

44 See ICJ Reports 1974, 387.

45 McCaffrey (1989), 243. See also Charney (1993), 159; and Mann (1973b), 418, who speaks
of a dictum ‘that was unnecessary to the decision and which convey|s| the impression
of having been studiously planted into the text or artificially dragged into the arena.’

46 See Paulus (2001), 372, for a more cautious assessment.

47 See further below, section 5.2.5; and cf. further Shahabuddeen (1996), 160-161, for a
discussion of obiter and ratio of individual opinions.
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to move beyond the allegedly ‘gratuitous’ and ‘quintessential’ obiter dictum
found in paras. 33 and 34 of the Barcelona Traction case.*®

Even upon its own terms, however, the obiter argument is difficult to
sustain. It is based on the proposition that international law recognises a
neat distinction between obiter dicta and ratio decidendi. That this should be
so is far from clear. What may be safely said is that the distinction does
not apply in the way known to various common law systems, i.e. as a
means of determining the extent to which courts are bound by earlier
case-law.”” That this traditional understanding has no place at the inter-
national level is evident: international law not being based on a system of
binding precedents, no part of a judicial decision - whether ratio or dictum -
binds other courts or later panels of the same court.”’

There is, however, at least some support for what might be called an
‘international law version’ of the distinction between ratio and obiter. It
is based on the fact that decisions of institutionalised international
judicial bodies, while not binding in law, are hardly ever departed
from, and thus constitute persuasive precedents.”’ Under which cir-
cumstances judicial pronouncements are likely to mature into author-
itative statements of the law has proven difficult to explain. A number
of factors are commonly held to be relevant; they include the fullness
and cogency of the reasoning, the eminence of the judicial body ren-
dering the decision, the margin by which that decision has been
reached, the subsequent attitude of the international community,
and the extent to which a judicial decision crystallises an existing
rule of international law.’* According to some commentators, the

% See the statement by McCaffrey, quoted above, footnote 45.

49 On the common law approach, and in particular the relation between the distinction
and the doctrine of stare decisis (or rather stare rationibus decisis) see e.g. Goodheart (1930),
161; Montrose (1957), 587; and, for a comprehensive account, Cross and Harris (1991).
Pursuant to article 38 (1)(d) of the Statute, the Court’s judgments, just as other judicial
decisions, are ‘subsidiary means for the determination of rules of law.’ This is further
qualified by the prefatory statement that article 38(1)(d) applies ‘[s|ubject to the
provisions of Article 59°, which prescribes the inter partes validity of judgments. On the
basis of these rules, Shahabuddeen (1996), 97, succinctly states: ‘It is not in dispute that
the doctrine [of binding precedents, or stare decisis| does not apply.’ See further
Fitzmaurice (1986), Vol. II, 584; Bos (1982), 46; Oppenheim/Jennings/ Watts (1992), 41;
Cassese (2001), 159; Verdross/Simma (1984), 395-396.

Shahabuddeen (1996), 107-109; Roeben (1989), 398-399. See also Judge Jessup’s
separate opinion in the Barcelona Traction case, where it is stated that ‘the influence of
the Court’s decisions is wider than their binding force’ (ICJ Reports 1970, 163, para. 9);
similarly Judge ad hoc Guggenheim’s dissent in Nottebohm, IC] Reports 1955, 61.

See e.g. Schwarzenberger (1957), 31; Brownlie (2003), 19; and for a comprehensive
discussion Shahabuddeen (1996), 67-96.
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distinction between ratio and obiter is another relevant consideration.
Consequently a judicial pronouncement is said to be of greater pre-
cedential value when it was necessary to decide the case at hand.””
Amerasinghe, distinguishing ratio and obiter, for example states that
‘[m]ore authority naturally attaches to the former than to the latter.””*
But there is nothing natural about this. On the contrary, neither con-
ceptual arguments nor practical experience suggests that obiter dicta
of international courts and tribunals should necessarily be of lesser
relevance. As regards legal texts, article 38(1)(d) of the IC] Statute -
recognising the role of judicial decisions as a ‘subsidiary means for
the determination of rules of law’ - does not contain any hint that the
ratio of a judgment should per se be of greater precedential value than
considerations made obiter. What is more, if the authority of ICJ judg-
ments derives from the fact that they crystallise rules of international
law, there is no reason why only the ratio decidendi should be able to
fulfil this crystallising function. Judge Anzilotti’s dissent in the Factory
of Chorzow (Interpretation) case captures the gist of this argument. In
Anzilotti’s words:

The grounds of a judgment are simply logical arguments, the aim of which is to
lead up to the formulation of what the law is in the case in question. And for this
purpose there is no need to distinguish between essential and non-essential
grounds, a more or less arbitrary distinction which rests on no solid basis and
which can only be regarded as an inaccurate way of expressing the different
degree of importance which the various grounds of a judgment may possess for
the interpretation of its operative part.””

The practice of the Court also provides no conclusive support for the
international law version of the distinction between ratio and obiter. The
Court’s recent jurisprudence indeed suggests that obiter dicta can even
form part of a judgment’s dispositif.”® Admittedly, individual judges have
occasionally qualified specific passages of judgments as obiter dicta,

33 Shahabuddeen (1996), 157-160; Beckett (1932), 144; Bos (1982), 48-50; Condorelli
(1987), 308.

>* Amerasinghe (1967), 33. Admittedly, he goes on to say that obiter dicta ‘are also valuable
expressions of opinion.’

33 P(I], Ser. A., No. 13, 24. For a similar comment see Lauterpacht (1958), 61.

36 See the 0il Platforms case, available at www.icj-cij.org, para. 125(1), where the Court
dismissed possible defences of the respondent’s conduct even though it had held that
this conduct did not violate the applicable Treaty of Amity. The majority’s decision to
address the question of defences was of course highly controversial: contrast e.g. paras.
2-10 of Judge Buergenthal’s separate opinion and paras. 3-16 of Judge Simma’s
separate opinion (both available ibid.).



STANDING TO INSTITUTE ICJ PROCEEDINGS 171

apparently so to lessen their authority.”” However, a closer look reveals
that they have rarely ever succeeded in so doing, as may be illustrated by
reference to comments by Judges Schwebel and Gros, which (apart from
the above-quoted remark by Judge de Castro) constitute the most pro-
minent examples in question. Dissenting in Nicaragua, Judge Schwebel
took the view that the Court need not have pronounced on the United
States’ right of counter-intervention, and that the relevant passage
could ‘be treated as obiter dictum’.>® Notwithstanding this criticism, the
Court’s conclusion that Nicaragua’s alleged violations of international
law could not justify the United States’ forcible intervention is widely
regarded today as the most powerful support for a restrictive analysis of
customary international law governing forcible interventions.””
Similarly, in his dissent in the Barcelona Traction case, Judge Gros took
the view it was ‘an obiter dictum void of judicial significance to assert at
the present time the Canadian nationality of the Barcelona Traction
company.”®” However, experience since 1970 shows that the Court’s
elaboration on the nationality of corporations (including its express
confirmation that Canada was the state of nationality) has been consid-
ered to be anything but ‘void of judicial significance’; instead it is widely
regarded as the crucial judicial pronouncement on the matter.®’ This
does not mean that the two passages qualified as obiter dicta were
beyond criticism.®” Disagreement, however, relates to the content of
the Court’s pronouncements, whereas their obiter status added very
little to the discussion. The mere fact that the distinction between
ratio and obiter dicta is mentioned by judges thus need not be conclusive.

37 See e.g. Nicaragua case, Diss.Op. Schwebel, IC] Reports 1986, 349-350 (paras. 175, 177);
Barcelona Traction case, Diss.Op. Gros, IC] Reports 1970, 280 (para. 21); Aegean Shelf case,
Sep.Op. Elias, IC] Reports 1976, 28; Certain Expenses case, Sep.Op. Spender, ICJ Reports
1962, 193; and cf. Shahabuddeen (1996), 155-157, with further references. The Court
itself has used the distinction at times (see e.g. IC] Reports 1992, 599; IC] Reports 1987,
65-66), but has not drawn any immediate consequences.

8 ICJ Reports 1986, 349 (para. 175).

3% According to Cassese (2001), 160, ‘in Nicaragua, ... the Court set out in compelling
terms ... (ii) the principles on the use of force, in particular under article 51 of the UN
Charter; (iii) the principle of non-intervention’.

6% ICJ Reports 1970, 280 (para. 21).

61 See ELSI case, Sep.Op. Oda, IC] Reports 1989, 83-87; Brownlie (2003), 466-471; Akehurst/

Malanczuk (1997), 266-267.

For recent criticism of the Court’s approach to the nationality of corporations in

Barcelona Traction see Henkin (1995), 89; Seidl-Hohenveldern (1996), 115. For further

analysis of the Nicaragua case see below, section 6.1.3; and section 7.2.2.
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When looking more generally at the development of interna-
tional law by international courts, the position that obiter dicta
should have lesser precedential value becomes even more difficult
to maintain. While an exhaustive discussion is outside the scope of
the present inquiry, it seems safe to say that many obiter dicta have
shaped the development of rules of international law. As regards
the remedies available under the law of State responsibility, this
applies, for example, to the primacy of restitution over other forms
of reparation, notably compensation.”” A passage from the PCIJ’s
judgment in the Chorzow Factory case, in which the Court stated that
compensation is due only ‘if [restitution] is not possible’, is widely
regarded as the clearest judicial endorsement.”* As has been
pointed out, this statement was quite unnecessary, since Germany,
as the applicant in the case, had never claimed restitution, but only
demanded compensation.®® Within the law of treaties, the modifi-
cation of the pacta tertiis rule in cases of treaties creating rights of
third States provides another example.°® It is frequently noted that
article 36 VCLT, accepting that rights of third States can be created
without their consent, was heavily influenced by the PCIJ’s judg-
ment in the Free Zones case, in which the Court had stated that
‘nothing [could] prevent the will of sovereign States from having
this [third-party] effect’.®” The passage immediately preceding this
statement is cited less frequently, but equally relevant. With sur-
prising frankness, the Court had observed that the just-quoted
statement was entirely irrelevant to decide the case. Hence it
observed that it ‘need not consider the legal nature of the Gex [free]
zone from the point of view of whether it constitutes a stipulation
in favour of a third Party. But were the matter also to be envisaged from

3 Article 36 (1) ASR provides: ‘The State responsible for the internationally wrongful act is
under an obligation to compensate for the damage caused thereby, insofar as such damage
is not made good by restitution’ (emphasis added). See also para. 3 of the commentary,
which speaks of the ‘primacy [of restitution] as a matter of legal principle’.

PCI], Ser. A, No. 17 (1928), 47. Gray, who is otherwise very critical of the decision, states

that the case ‘includes the most famous affirmation of primacy’, see Gray (1999), 416.

6% Gray (1987), 96; Thomsen (2000), 230-231.

66 Article 36 VCLT. The discussion preceding the adoption of the provision is recapitulated
in the ILC’s commentary on draft article 32 (which was to become article 36 VCLT),
YDILC 1966, Vol. II, 228 (paras. 1-4); see further Sinclair (1984), 102-103; Reuter (1995),
103-104 (paras. 155-158).

7 PCIJ, Ser. A/B, No. 46, at 147. See the ILC’s commentary on draft article 32, YbILC
1966, Vol. II, 228 (para. 4); Fitzmaurice, Fifth Report, YbILC 1960, Vol. II, 102-104 (draft
article 18).
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this aspect, the following observations should be made’.°® As the subsequent
development of the law shows, this express proviso has not affected
the authority of the Court’s pronouncement on third-party effects of
treaties.®”

These examples are illustrative only.”’ They show that certain obiter
dicta have played a crucial role in the development of international law.
This in turn suggests that despite occasional references in separate and
dissenting opinions, the distinction between obiter and ratio is not only
conceptually problematic, but also inconsistently applied. This in turn
does not mean that all aspects of a decision had the same precedential
value; the above-mentioned factors (such as the cogency of the reason-
ing, the eminence of the court, etc.), will still be relevant. The discussion
however suggests that it is difficult to draw any categorical distinctions
between ratio and obiter. Whether a particular aspect of a judicial deci-
sion forms part of the former or the latter seems to be of secondary
relevance. The fact that paras. 33 and 34 of the Barcelona Traction judg-
ment were made by way of obiter dictum thus does not affect their
significance.”’

5.2.3 The international community as the exclusive beneficiary?

Unlike the arguments considered so far, the third counter-argument
advanced by adherents of the restrictive approach accepts that the
concept of obligations erga omnes has become part of international
law. However, it is based on a vastly different analysis of the structure
of these obligations. Since, according to the IC], obligations erga omnes

8 PCIJ, Ser. A/B, No. 46, 147 (emphasis added). Cf. McNair (1961), 311-312.

% Lauterpacht (1958), 307, even argued that ‘the fact that [the Court] expressed a view on
a general and controversial issue, although it was not necessary to do so, adds weight
to its pronouncement.’

To the examples given in the text, one might want to add one of the most famous
judicial pronouncements of all times, namely the PCIJ‘s recognition of the Lotus
presumption, pursuant to which ‘[r|estrictions upon the independence of States

cannot ... be presumed’ (PCIJ, Ser. A, No. 10 (1927), 18). For all the controversy
generated by this sweeping statement, it is uncontroversial that the actual decision in
Lotus did not depend on this abstract and general presumption; rather, the case was
decided on the basis of the Court’s analysis of international practice in the field of
jurisdiction; see ibid., 22-31, and cf. Lauterpacht (1958), 361; Beckett (1932), 144 (his
note 1); Fisher Williams (1928), 364-365; Spiermann (1999), 137 for comment.

This is conceded even commentators who otherwise support the international law
version of the distinction between ratio and obiter, see notably Shahabuddeen (1996),
159. On a similar note, Schachter (1991), 344, states that: ‘Although this comment [i.e.
the Barcelona Traction dictum)] ... was pure obiter dictum, it has been widely influential.’
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are owed to the international community as a whole, this community -
so the argument runs - is the beneficiary of the obligations in question,
and solely entitled to respond to breaches. In the words of Roberto Ago:
‘It is not all States [acting individually], but rather the international
community that is envisaged as the possible bearer of a right of reaction
to this particular serious form of internationally wrongful act.’””

In his Declaration in the 1996 Genocide case, Judge Oda equally argued
that the obligation erga omnes to prevent and punish genocide, as pro-
tected by the Genocide Convention, was ‘borne in a general manner by
the Contracting Parties in their relations with all other Contracting
Parties to the Convention - or even with the international community
as a whole - but ... not in relation to any specific and particular signa-
tory Contracting Party.’”*

Supporters of this third counter-argument (which may be referred to
as the ‘community argument’) are divided on whether the UN and its
organs should be entitled to act as the representative of the interna-
tional community as a whole.”* They do, however, agree that individual
States are not entitled to respond.”” Since article 34 of the IC] Statute

72 Ago (1989), 238.

73 ICJ Reports 1996, 626 (para. 4) (emphasis in the original). As a consequence, Judge Oda
rejected Bosnia’s right to institute inter-State proceedings before the Court. Given that
the case involved alleged acts of genocide committed against Bosnian citizens, and
therefore did not present any specific problems of standing in the public interest, this
interpretation is somewhat surprising and can only be explained on the basis of Judge
Oda’s interpretation of the 1948 Genocide Convention, which the Court did not share.
For further discussion see below, section 5.2.5, and, insofar as the remarks concern the
relation between obligations erga omnes and corresponding treaty obligations, also
below, Chapter 7. For further support of the community argument see also the
Australian counter-memorial in the East Timor case, para. 263; Sachariew (1988),
282-284.

74 See e.g. Tomuschat, YbILC 1985, Vol. I, 127; McCaffrey, ibid., 96-97; Boeglin Naumovic

(1993), 365; and the summary of views given by Spinedi (1989), 137. For similar

arguments advanced in the context of the debate about reactions against international

crimes as envisaged in article 19 of the 1996 draft on State responsibility see Graefrath

(1989), 164; Dupuy (1989), 182-183; Riphagen, Third Report, YbILC 1983, Vol. II/1, 11;

id., Preliminary Report, YbILC 1980, Vol. II/1, 121-122 (paras. 68-73).

It is crucial to distinguish this approach from attempts to make specific types of responses

(such as countermeasures or military enforcement action) subject to collective action.

The community argument is based on the more fundamental assumption that, being

the sole beneficiary of obligations erga omnes, the international community has the

exclusive competence to respond to breaches. The point is very clearly put by

Sachariew (1986), 101, who states that the violation of an obligation erga

omnes ... ‘betrifft die Rechte aller gleichzeitig und verlangt eine kollektive Reaktion’

(simultaneously affects the rights of all and requires a collective response).
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prescribes that only States may be parties before the Court, this in turn
means that - following the community argument - the erga omnes
concept would be irrelevant to disputes before the Court.”®

At least at first glance, this interpretation indeed seems to be sup-
ported by the text of the Barcelona Traction dictum. If, on the one hand,
obligations erga omnes are ‘owed towards the international community
as a whole’,”” while, on the other (as the Court had observed two
decades earlier), ‘only the party to whom an obligation is due can
bring a claim in respect of a breach’,”® it would seem to follow that
the international community should have a monopoly for the vindica-
tion of obligations erga omnes.

However, the reference to the international community as a whole is
only one aspect of the Barcelona Traction dictum. If read in their entirety,
paras. 33 and 34 provide at best lukewarm support for the community
argument. It has been said already that the expression ‘erga omnes’ is
ambiguous, as an obligation that is owed ‘towards all’ members of the
international community can be owed either towards each of them
individually or to all of them together.”” More importantly, however,
the community argument neglects the Court’s express references to
States made in the course of paras. 33 and 34, namely its recognition
that obligations erga omnes ‘are the concern of all States’, and that ‘all
States ... have a legal interest in their protection’.®’” How the inter-
national community, or all States collectively, should have a legal
interest remains unclear.®’

The context in which the dictum appears further weakens the com-
munity argument. As has been stated already, paras. 33 and 34 form part
of the Court’s discussion of standing in ICJ proceedings.®” Since article
34 of the IC] Statute restricts standing ratione personae to States, it would
be surprising if paras. 33 and 34 were concerned with legal entities
other than States.®” Furthermore, if the community argument were
correct, the Barcelona Traction dictum could not be seen as an attempt
to reverse the effects of the 1966 South West Africa judgment either, as
that judgment concerned the standing of individual States.

76 Cf. Greig (1994), 304; Kokott (1996), 49-50. 77 ICJ Reports 1970, 32 (para. 33).

78 Reparations for Injuries case, IC] Reports 1949, 181-182.

72 See above, Introduction to Part IT and cf. also Weil (1983), 432.

80 [CJ Reports 1970, 32 (para. 33).

81 See also Boellecker-Stern (1973), 85; de Hoogh (1996) 93; Gaja (1989), 152; Gaja (1981),
281; Paulus (2001), 371, 378; Karl (2003), 103.

See above, section 5.1. %% de Hoogh (1996), 93-94; Paulus (2001), 371.
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Finally, the Court’s subsequent jurisprudence would also seem to
contradict the community argument. Judge Oda’s above-quoted remark
aside, judges have not questioned the possibility that individual States
could rely on the erga omnes concept. Despite persisting differences as
to its precise implications, neither of the judges participating in the
Nuclear Tests and East Timor cases raised objections against the applicants’
invocation of the concept.**

To sum up, the community argument is based on a one-sided textual
interpretation of paras. 33 and 34 that is contradicted both by a con-
textual analysis of the dictum and the Court’s subsequent jurispru-
dence. The mere fact that the Court described obligations erga omnes as
‘obligations towards the international community as a whole’ therefore
does not mean that they cannot be vindicated by individual States.

5.2.4 Contradictions within the judgment?

Even when accepting that the text of paras. 33 and 34 favours a broad
interpretation, adherents of the restrictive approach have warned
against putting too much emphasis on the passage. Pursuant to a fourth
counter-argument, a subsequent passage of the Barcelona Traction judg-
ment qualifies the earlier dictum on obligations erga omnes, and
deprives it of its legal value. The relevant statement is contained in
para. 91 of the judgment; it runs as follows:

With regard more particularly to human rights, to which reference has already
been made in paragraph 34 of this Judgment, it should be noted that these also
include protection against denial of justice. However, on the universal level, the
instruments which embody human rights do not confer upon States the capa-
city to protect victims of infringements of such rights irrespective of their
nationality. It is therefore still on the regional level that a solution to this
problem has had to be sought; thus, within the Council of Europe, of which
Spain is not a member, the problem of admissibility encountered by the claim in
the present case has been resolved by the European Convention on Human
Rights, which entitles each State which is a party to the Convention to lodge a
complaint against any other contracting State for violation of the Convention,
irrespective of the nationality of the victim.*®

This passage, and its relation to paras. 33 and 34, has prompted
much discussion.®*® Judge Gros considered the two statements to be

8% For a more detailed analysis of the various pronouncements see below, section 5.2.5.

8% 1CJ Reports 1970, 47 (para. 91).

86 See Boellecker-Stern 1973, 84-88; Kamminga (1992), 154-156; Simma (1981), 642-643;
Simma (1994), 296-297; de Hoogh 1991, 197-199; Voeffray (2004), 76-78; Paulus (2001),
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‘inconsistent’,” and commentators have long disagreed whether para.
91 was meant to restrict the earlier dictum on obligations erga omnes.*® If
international law at the universal level does not confer upon States the
capacity to vindicate human rights of non-nationals, it is argued, how
could paras. 33 and 34 be read to introduce a general right of standing in
respect of obligations erga omnes including ‘the basic rights of the
human person’?*’

Despite the considerable amount of discussion, the problem to
which para. 91 gives rise is not always spelled out clearly. A prelimin-
ary (but often overlooked) point to make is that in its sweeping terms,
the Court’s assertion that universal human rights treaties, in 1970, did
not recognise a right to protect rights of non-nationals is simply
incorrect. Admittedly, the CCPR as a general universal human rights
treaty entitling States to protect victims of infringements irrespective
of their nationality had not entered into force at the time of the
judgment.”’ However, the Court curiously seemed to neglect the
various binding instruments embodying specific human rights (e.g.
protection from genocide, slavery, etc.), whose jurisdictional clauses
confer upon all member States a general right to respond to all treaty
breaches.”’ As has been shown already,”” a considerable number of
treaties, in force by 1970, did in fact confer upon States ‘the capacity
to protect victims of infringements of such rights irrespective of their
nationality’.

371-372; Annacker (1994a), 16-17; M’Baye (1988), 307-308; Thirlway (1989), 99-100;
Crawford (2000), 26-27; Ragazzi (1997), 211-212; Frowein (1983), 245-246; Frowein
1994, 406; Seidl-Hohenveldern (1975), 804-805, 809-813; Meron (1986), 11-12.
Nuclear Tests cases, Sep.Op. Gros, IC] Reports 1974, 290. In the same case, Judge Petrén
said that the Court had created ‘the impression of a self-contradiction’ (p. 303). In the
view of Marek (1978-1979), 480, the ‘contradiction’ was ‘to say the least, somewhat
embarassing’.

Contrast e.g. Ragazzi (1997), 211-212; Crawford (2000), 26-27; Thirlway (1989), 99-100;
Linsi (1994), 61-62; and Judge de Castro’s dissent in the Nuclear Tests cases, IC] Reports
1974, 387, on the one hand, and de Hoogh (1996), 52-53; Paulus (2001), 371-372;
Annacker (1994a), 17; Simma (1994a), 296-297; Simma (1981), 643; Tomuschat (1999),
84; Meron (1986), 11-12, on the other.

89 ICJ Reports 1970, 33 (para. 34).

9 See article 41 CCPR, and cf. de Hoogh (1996), 52; Frowein (1983), 245; Crawford (2000),
26-27. Pursuant to its article 49, the CCPR entered into force on 23 March 1976. The
optional inter-State complaint procedure envisaged under Article 41 only entered into
force on 28 March 1979 (see article 41, para. 2).

See also Seiderman (2001), 135-136; Empell (2003), 341-342; Quigley (1988), 130-132.
See above, Section 2.2.1.a.
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Notwithstanding this criticism, the relation between the two pas-
sages must be addressed.”” Read properly, para. 91 raises two questions,
only one of which can be dealt with here. The first problem is whether
para. 91 directly contradicts paras. 33 and 34, or excludes a specific
interpretation of the earlier dictum. The answer to this question is
much simpler than is usually assumed: para. 91 does not contradict
paras. 33 and 34, as the two passages concern different subject matters.
The Court’s reference to ‘the instruments which embody human rights’
makes clear that para. 91 is solely concerned with treaty-based mechan-
isms for the enforcement of human rights; it presents a certain (incor-
rect) view of how conventional human rights provisions could be enforced
in 1970. In contrast, the enforcement of obligations erga omnes (which
derive, as has been shown, from customary international law) is not a
matter of treaty law. The crucial question prompted by paras. 33 and 34
is whether by recognising the category of obligations erga omnes, the
Court meant to confer upon States a right to vindicate these obligations
in the absence of express treaty provisions.”* Since para. 91 does not bear on
this matter, it is difficult to see how it could contradict a specific inter-
pretation of the erga omnes concept.

Secondly, para. 91 could also be read as an implicit derogation from
paras. 33 and 34. Some commentators wonder whether by alluding to
special treaty-based mechanisms of enforcement, the Court intended to
state that these special mechanisms take precedence over enforcement
measures not based on express treaty provisions.’” Thus interpreted,
para. 91 would prompt the question - already hinted at in para. 34 -
whether treaty-based rights of protection can coexist with rights of
protection based on the erga omnes concept. Whether this reading is

93 The following discussion is based on the premise that para. 91 concerns the standing of
States to vindicate human rights of foreign nationals. Interestingly, Judge Petrén, in his
separate opinion in the Nuclear Tests case, seemed to advance a different interpretation.
According to him, para. 91 merely intended to confirm the rather evident proposition
that States wishing to vindicate human rights would have to establish a jurisdictional
title (ICJ Reports 1974, 303; see also Kamminga (1992), 155-156). This interpretation
(which of course would resolve all problems of contradiction) is, however, not
convincing. While the term ‘capacity to protect’ (qualité pour protéger), which is used in
para. 91, indeed can have a broader meaning than ‘standing’, the French text of the
Barcelona Traction judgment suggests that both terms are used synonymously. Hence,
after having discussed the problem of standing, the Court ultimately held that Belgium
lacked the necessary qualité to file the claim (see e.g. paras. 101, 102). For a discussion of
both terms see M’Baye (1988), 258-260; Giinther (1999), 20-28.

94 See Introduction to this chapter; and further Weil (1992), 285; de Hoogh (1996), 52-53.

9% Thirlway (1989), 99-100; Kamminga (1992), 181; Boellecker-Stern (1973), 86-87.
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convincing need not, and cannot, be decided here. It is part of the
broader problem of competing (conventional and customary) enforce-
ment mechanisms, and needs to be analysed in that broader context.
Most importantly, it can only be addressed properly once it has been
clarified which rights of protection are triggered by the erga omnes
concept. In the light of these considerations, the suggested interpreta-
tion will be discussed when assessing the relation between erga omnes
enforcement rights and treaties.”®

To sum up, not all issues raised by para. 91 can be addressed here.
Whether the Court’s rather generalised (and incorrect) reference to
human rights treaties was meant as an implicit derogation from paras.
33 and 34 will be assessed below. What can be said is that para. 91 does
not directly contradict a broad interpretation of the erga omnes
concept.

5.2.5 Inconclusive jurisprudence since 19707

Recognition of the erga omnes concept in Barcelona Traction raised hopes
that the Court’s jurisprudence since 1970 has not fulfilled. Not only has
the Court yet to admit a claim based on the erga omnes concept. What is
more, in the view of many commentators, the Court, after the auda-
cious step of introducing the concept, has shied away from further
developing it. Aspects of the decisions in Nicaragua and East Timor, as
well as a number of separate and dissenting opinions, have been inter-
preted as attempts to turn back the clock to before 1970. The essence of
this fifth argument is expressed by Jergensen, who concludes her
review of IC] jurisprudence by observing that:

‘The theory of obligations erga omnes is that all States should have locus standi
to protect certain rights which by their nature are vested in the entire
international community. In practice, courts have been reluctant to
allow third parties to enforce such rights. It is therefore unlikely for the
time being that the notion of obligations erga omnes will assist in bringing
cases involving international crimes [the subject of Jgrgensen’s inquiry]
before the IC]".°”

9 See below, section 7.2.2.a.

97 Jergensen (2000), 222-223. It should be noted that Jergensen criticises this cautious
attitude, and goes on to observe that ‘the possibility of increased judicial support for the
rapidly developing hierarchy of international norms should not be ruled out for the
future’ (ibid.).
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Put differently, there is support for the view that whatever the correct
interpretation of the Barcelona Traction judgment, inconclusive jurispru-
dence since 1970 overshadows the dictum contained in paras. 33 and
34, and diminishes its legal relevance.”® This fifth argument - which
may be termed the ‘inconclusiveness thesis’ - proceeds from the correct
assumption that discussions about obligations erga omnes need to move
beyond the interpretation of a judgment rendered more than 30 years
ago. It also points to the fact that jurisprudence since 1970 provides a
wealth of information (not always taken into account) about the correct
interpretation of the concept. Whether this body of jurisprudence sup-
ports the inconclusiveness thesis is another matter. It will be addressed
in the following sections, which analyse the relevant aspects of the
proceedings in the Nuclear Tests, East Timor, Nicaragua, Genocide, and
Gabcikovo cases.”

5.2.5.a The Nuclear Tests cases

It has been said already that the majority judgments in the Nuclear Tests
cases did not pronounce on erga omnes effects in the field of standing, the
Court having held that the dispute had become moot.'°° This is unfor-
tunate, since both applicants had in fact invoked the Barcelona Traction
dictum in order to establish standing, and the Court’s response to these
arguments might have clarified many issues.'®' Four of the separate and
dissenting opinions attached to the judgment however discuss the
issue, and present diverging interpretations of the erga omnes concept.
Judge de Castro’s dissent, which has already been referred to, very
clearly rejects the view that all States have standing in disputes involv-
ing obligations erga omnes. As the Barcelona Traction dictum had to be
taken ‘cum grano salis’, an applicant, in order to establish standing, had

98 See further Tomuschat (1999), 83, in whose view ‘the concept [of obligations erga
omnes] was decisively diluted’ after the 1970 judgment. Disappointment with the
Court’s subsequent jurisprudence is also expressed by Schulte (1999), 535-536;
Zemanek (2000a), 11-12; Macdonald (1987), 137.
Of course, this fifth argument is closely linked to the view that the Court’s
pronouncement on obligations erga omnes constitute isolated incidents (see above,
section 5.2.1). However, the inconclusiveness thesis goes beyond that argument, in
that it asserts that the Court’s pronouncements are not only few and far between - a
contention that has proven easy to reject - but that jurisprudence contradicts the
above interpretation of the Barcelona Traction dictum.
See above, sections 5.2.1 and 3.3.3.
101 See Australian memorial, ICJ Pleadings, Vol. I, 331 and 334 (paras. 431 and 448) and
New Zealand’s memorial, ibid., Vol. II, 204, para. 191; and cf. already above,
section 5.2.1.

99
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to show the existence of a ‘right of its own’ (‘un droit propre’).'"
Expressly denying the legal relevance of paras. 33 and 34 of the
Barcelona Traction judgment, Judge de Castro was

unable to believe that by virtue of this dictum the Court would regard as
admissible, for example, a claim by State A against State B that B was not
applying ‘principles and rules concerning the basic rights of the human person’
(IC] Reports 1970, p. 32, para. 34) with regard to the subjects of State B or even
State C.'%*

Judge ad hoc Barwick’s view was diametrically opposed, but equally
clear. Quoting paras. 33 and 34 of the Barcelona Traction judgment, Judge
ad hoc Barwick held that each State had a right to see obligations erga
omnes observed, and to vindicate this right before the Court. If the Court
accepted the applicants’ contention that the customary prohibition
against nuclear testing was an obligation erga omnes - which was a
question of the merits stage - it therefore, in his view, would have to
accept that they had established standing.'**

The relation between preliminary objections and the merits of a case
was also touched upon in the joint dissenting opinion of Judges
Onyema, Dillard, Jiménez de Aréchaga, and Waldock. Unlike Judge ad
hoc Barwick, these judges took a more reserved approach. They felt
unable to decide, at the preliminary objections stage, the hypothetical
question whether the applicants would have standing if the Court
accepted their argument based on the Barcelona Traction case. In their
view, all depended on whether the alleged prohibition against nuclear
testing could be vindicated by all States individually.'®®> Nevertheless,
they did concede that in the light of the Court’s Barcelona Traction
dictum, this question was ‘capable of rational legal argument and a
proper subject of litigation before this Court.’'°® This may be taken as
a cautious endorsement of the applicants’ position that erga omnes status
implied a general right of all States to vindicate the obligation in
question.'®”

The same can be said of Judge Petrén’s separate opinion, which
stressed the relevance of the erga omnes concept for the enforcement
of international law. While rejecting the applicants’ position that cus-
tomary international law recognised a prohibition against nuclear

102 1CJ Reports 1974, 387.  '° ICJ Reports 1974, 387.  '°* ICJ Reports 1974, 437.
105 1CJ Reports 1974, 369-370 (para. 118) and 521 (para. 52).

106 ICJ Reports 1974, 369-370 (para. 118) and 521 (para. 52).

107 For a similar interpretation see Giinther (1999), 156-157.
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testing, Judge Petrén discussed the evolution of an ‘allied field’, namely
that of human rights law.'°* Summarising developments since 1945, he
stressed that whereas traditionally international law had not imposed
upon States obligations with regard to the treatment of their own
nationals, the Court now no longer had to treat inter-State claims
brought for the vindication of human rights of foreign nationals as
‘inadmissible’. In his view, ‘the Court [had] alluded to this in its
Judgment in the case concerning the Barcelona Traction, Light and Power
Company, Limited (ICJ] Reports 1970, p. 32).'°°

Admittedly, Judge Petrén’s remarks were not expressly directed at the
rules of standing, and could also be interpreted as a comment on the
development of the primary rules of international law. In this case, it
would, however, be difficult to explain why Judge Petrén should have
referred to the Barcelona Traction dictum, and mentioned the admissibility
of inter-State claims in the field of human rights.''” Rather, he seemed to
accept that the Barcelona Traction dictum had affected the conditions under
which the Court would admit inter-State claims in the human rights field.
Thus interpreted, his opinion supports a broad reading of paras. 33 and 34.

The separate and dissenting opinions in the Nuclear Tests cases thus
show the degree of controversy provoked by the erga omnes concept. The
preceding discussion however clarifies that the majority of judges
expressing a view was prepared to take the Barcelona Traction dictum at
face value and interpret it as a recognition of a general right of standing.

5.2.5.b The East Timor case

More than any other decision, the judgment in the East Timor case, has
been interpreted as an attempt by the Court to reverse the effects of the
Barcelona Traction judgment.''" In the circumstances of the case, the IC]
had to decide whether Australia had violated the right of the East
Timorese people to self-determination by entering into the Timor
Gap Treaty with Indonesia. It has been observed already that while
confirming the erga omnes status of the right of self-determination, the
Court held that the indispensable third-party rule prevented it from

108 JCJ Reports 1970, 303 and 305-306.  '°° ICJ Reports 1970, 303.

110 See also Giinther (1999), 155-156.

111 The most emphatic critique is John Dugard’s ‘1966 And All That. The South West Africa
Judgment Revisited in the East Timor Case’ (Dugard [1996], 549). For further critical
comment see Joergensen (2000), 221-223; Paulus (2001), 374-375; Chinkin (1996), 712;
Lowe (1995), 484; Schulte (1999), 533; Coffman (1996), 285; Scobbie and Drew (1996),
185; Jouannet (1996), 673; Antonopoulos (1996); 75; Clark (1998), 631.
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entertaining the case.''” Although the question of standing thus was
not conclusively settled, the proceedings reveal a considerable amount
of information about the Court’s interpretation of the erga omnes con-
cept. Crucially, the erga omnes concept came into play at two different
levels: as a basis of standing and as a potential bar against the strict
application of the indispensable third party rule. Both of these aspects
need to be addressed separately.

Obligations erga omnes and the indispensable third-party rule

Much of the proceedings in East Timor focused on the relation between
obligations erga omnes and the indispensable third-party rule. In view of
Portugal, the rule had to be modified where obligations erga omnes were
at stake.'"” The Court dismissed this assertion, holding that

whatever the nature of the obligation invoked, the Court could not rule on the
lawfulness of the conduct of a State when its judgment would imply an evalua-
tion of the lawfulness of the conduct of another State which is not a party to the
case. Where this is so, the Court cannot act, even if the right in question is a right

erga omnes.''*

Much to the disappointment of commentators, it thereby subjected
the erga omnes concept to ‘the procedural rigours of traditional bilater-
alism’.'"” It is beyond the scope of this study to assess whether the
Court’s reliance on the indispensable third-party rule was altogether
inevitable, or in line with its previous jurisprudence.''® Given the

112 See above, section 5.2.1.

113 See e.g. paras. 5.42, 5.46 of the Portuguese memorial and para. 8.16. of the réplique
(invoking the concept of ‘international public service’).

114 1CJ Reports 1995, 102 (para. 29). The Court also rejected Portugal’s argument that the
Monetary Gold principle was inapplicable, since a series of international resolutions
had determined the illegality of Indonesia’s conduct; see ibid., 103-104 (paras. 30-33).

115 Simma (1994a), 298. See also Jouannet (1996), 694-695; Scobbie and Drew (1996),

197-207; Antonopoulos (1996), 86-96; Schulte (1999), 536-544.

Two considerations can be distinguished. First, it is arguable that an ICJ decision would

have only confirmed previous UN resolutions pronouncing on the illegality of Indoesia’s

conduct. That illegality could thus have been treated as given, which in turn might
have warranted a modification of the indispensable third-party rule. Controversially,
the Court dismissed this argument, arguing that previous UN resolutions did not
impose upon Australia a duty not to recognise Indonesia’s authority, see ICJ Reports

1995, 103 (paras. 30-31). Secondly, by strictly applying the Monetary Gold principle, the

Court seemed to move away from its more lenient position in the Nauru case, in which

it had admitted Nauru’s claim against one of the three former administering powers,

see IC] Reports 1992, 261-262 (para. 55). For comment cf. Scobbie/Drew (1996),

195-208, and further Zimmermann (1995), 105.
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largely critical reactions in the literature, it may, however, be worth
noting that by subjecting the enforcement of obligations erga omnes to
the Monetary Gold test, the Court did not prejudice the question of
standing. What is more, disappointed with the decision, commentators
at times seem to have overlooked that the circumstances of the East
Timor case were rather exceptional; the implications of the decision are
thus more limited than is suggested. When assessing the possibility of
erga omnes proceedings before the Court, it has been assumed thoughout
this study that claims would be brought against States principally
responsible for the alleged breaches. Irrespective of whether one agrees
with the Court’s treatment of the indispensable third-party rule, it is
clear that the East Timor case did not follow this normal pattern.
Proceedings were instituted not against the State principally responsi-
ble for the violation of the obligation erga omnes (i.e. Indonesia), but
against a State accused of having condoned erga omnes Indonesia’s
breaches by recognising their legal effects.''” As regards possible vio-
lations of the East Timorese right of self-determination, Australia -
even upon Portugal’s reading - thus was at best an accomplice after the
fact. By subjecting the erga omnes concept to the indispensable third
party rule, the Court therefore did not restrict the enforcement of
obligations erga omnes as such, but merely clarified that enforcement
action could not be taken against States condoning another State’s erga
omnes breaches.''® Despite the largely critical responses in the litera-
ture, this canalisation of erga omnes enforcement action however
seems defensible. In terms of the practical results, it means that enfor-
cement must be directed against principally responsible States - a
result that, with respect to the other form of enforcement action

117 1t therefore is unconvincing merely to allege - as for example, Schulte (1999), 537,
does - that since obligations erga omnes involve more than two States, erga omnes
breaches would rarely be committed by one State alone.

With respect to the erga omnes concept, the result would not have been much different
had Portugal - as suggested by some commentators, such as e.g. Crawford (2001b),
35-36 - argued that Australia had breached its (self-standing) duty not to recognise the
legal consequences of particularly serious wrongful acts. There is indeed support for
the existence of such a self-standing duty of non-recognition (see notably the IC]’s
advisory opinion in the Israeli Wall case (available at www.icj-cij.org, para. 159); and the
references in the ILC’s commentary to article 41 ASR, paras. 4-9). By invoking it,
Portugal might have countered the Australian argument based on the indispensable
third party rule. This change of strategy would however not have affected the
reasoning set out in the text, as there is little indication that the self-standing duty of
non-recognition should itself be valid erga omnes.

118
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relevant to the present study (i.e. countermeasures) is generally
accepted.' '’

To sum up the reasoning on this point, the Court’s treatment of the
indispensable third party rule, in East Timor, does not prejudice the
question of standing. Furthermore, given the rather exceptional cir-
cumstances, the implications of the decision should not be overstated.

The issue of standing

Compared to the extensive debates about the indispensable third-party
rule, erga omnes effects in the field of standing played a more limited
role. In order to establish standing, Portugal had relied on its status as
the former administering power as well as on the erga omnes status of the
right in question.'*° Given its decision on jurisdiction, the Court did not
have to address this question. Nevertheless, both the majority judgment
and some of the opinions attached to it provide some further inform-
ation, which on balance strengthen the broad interpretation of the erga
omnes concept.

As for the judgment, the Court did not explicitly state whether
Portugal could have established standing on the basis of the erga omnes
character of the legal rule in question. It is worth noting however that,
at the end of the passage quoted above, the Court held that ‘even if the
right in question is a right erga omnes’,"*" it could not decide the case.
The use of the proviso ‘even if’ seems to suggest that, but for the
absence of an indispensable third party, Portugal would have been
entitled to respond to the alleged breach of an obligation erga
omnes.'”* While not settling the matter conclusively, the passage can
thus be interpreted as supporting the broad approach.

The opinions of Judges Weeramantry and Ranjeva point in the same
direction.’”® Judge Weeramantry’s endorsement in fact could have

119 See above, section 1.1; and further below, section 6.2.1 for a review of international

practice.

See e.g. paras. 4.12.-4.56. and 8.09.-8.13. of the Portuguese réplique.

121 ICJ Reports 1995, 102 (para. 29) (emphasis added).

22 Similarly Empell (2003), 351; Giinther (1999), 159.

123 ICJ Reports 1995, 139 and 129 respectively. On Judge Weeramantry’s dissent see the
discussion by Clark (1998), 631. In contrast, neither Judge Oda’s declaration nor Judge
ad hoc Skubiszewski’s dissent provide much information about the question of
standing in erga omnes disputes. In particular, Judge Oda’s statement that Portugal ‘lacks
standing’ cannot be taken as support of the restrictive approach. In his view, the East
Timor case solely concerned ‘the title to the continental shelf [of East Timor|, which
Portugal claims to possess as a coastal State’, but did not involve the right of peoples to
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hardly been more emphatic. While accepting that Portugal had stand-
ing on the basis of its status as the former administering power,'** he
dealt at length with various aspects of the erga omnes concept. Having
affirmed that all States have a legal interest in seeing obligations erga
omnes observed, he stated that where such an obligation had been
violated, the Court would ‘grant ... judicial relief’.'*” These statements
show that in view of Judge Weeramantry, Portugal’s right of standing
did not depend on its special status as a former administering power.
His remarks therefore support the broad approach.

Judge Ranjeva’s separate opinion seems to be based on the same under-
standing. Discussing the majority’s application of the indispensable
third-party rule, Judge Ranjeva drew a distinction between disputes
involving subjective rights and those concerning ‘objective rights oppos-
able erga omnes’."”° In his view, the Monetary Gold principle did not limit
the Court’s competence to entertain disputes of the latter (‘objective’)
type, which involved the legal interests of all States. Judge Ranjeva never-
theless supported the Court’s decision because in his interpretation,
Portugal had primarily brought the case in order to nullify the legal
effects of the Timor Gap treaty - which he considered to involve a
question of subjective rights.'”” While this interpretation may be proble-
matic, the express reference to legal interests of third States suggests that
had he considered the case to concern ‘objective rights opposable erga
omnes’, Judge Ranjeva would not have dismissed it for lack of standing.'**

While specific circumstances enabled the Court to avoid a definitive
answer, the East Timor judgment and the opinions of Judges
Weeramantry and Ranjeva thus support, rather than contradict, the
broad interpretation of the Barcelona Traction dictum. Notwithstanding
the Court’s controversial analysis of the relation between obligations
erga omnes and the indispensable third-party rule, the East Timor case
therefore provides no argument for the restrictive approach.

self-determination (see IC] Reports 1995, 118 and 108 respectively). Conversely, Judge
ad hoc Skubiszewski’s finding that Portugal had standing to bring the case was based on
his interpretation of the legal interest of an administering power; see ibid., 255-257
(paras. 100-104).

124 1CJ Reports 1995, 178-192.  '?° IC] Reports 1995, 215.

126 1CJ Reports 1995, 131. 27 IC] Reports 1995, 132.

128 See Giinther (1999), 160. It is worth mentioning that Judge Ranjeva frequently stressed
the erga omnes status of the rights and obligations involved, but remained completely
silent on Portugal’s role as administering power. This provides further support for the
view that he would have accepted the broad theory had the case (in his view) primarily
been about erga omnes issues.
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5.2.5.c The Genocide case

In addition to these cases, the proceedings in the Nicaragua, Genocide, and
Gabcikovo cases provide further evidence as to the judges’ interpretation
of the erga omnes concept. Judge Oda’s declaration attached to the 1996
Genocide judgment, which has been mentioned already, provides clear
support for the restrictive analysis of the Barcelona Traction dictum. As
has been shown, the case provided the Court with an opportunity to
explore the effects of the erga omnes concept on the territorial applic-
ability of obligations.'*” In his declaration, Judge Oda discussed the
enforcement system of the Genocide Convention, and the possible
impact of the erga omnes concept, from a more general angle. In his
interpretation, the Convention did not protect States’ rights, but solely
rights of individuals."*° No State, not even the victims’ State of nation-
ality, therefore could invoke the responsibility of the responsible State.
Nor did the erga omnes status of the obligation to prevent and punish
genocide affect this result, as obligations erga omnes were ‘borne in a
general manner ... by [States] in their relations with ... the inter-
national community as a whole’."*’

Although these remarks are directed at one specific obligation erga
omnes, they are based on a restrictive analysis of the category of obliga-
tions erga omnes as such.'?” On the basis of this analysis, which takes up
the problematic community argument discussed earlier, Judge Oda
denied the right of individual States to bring IC] proceedings in
response to breaches of obligations erga omnes.

5.2.5.d The Nicaragua case

The same is often said to follow implicitly from the Court’s decision in
the Nicaragua case.'*” The United States’ withdrawal from the proceed-
ings of course prevented the Court from exploring many aspects of the
erga omnes concept, which might otherwise have arisen at the merits
stage. Even though, the Court discussed whether the United States’
conduct in Nicaragua could be justified as response to alleged prior

129 Gee above, section 3.3.2.

130 ICJ Reports 1996, 626 (para. 4), and 628 (para. 6).

131 ICJ Reports 1996, 626 (para. 4). See above, section 5.2.3 for a critical assessment of this
community approach.

Apart from the remark just quoted, see also Judge Oda’s comment that the Genocide
Convention had been adopted ‘in parallel with the emergence of the concept of the
protection of human rights and humanity’; IC] Reports 1996, 626-627 (para. 4).

133 See e.g. Pieper (1997), 387; Sachariew (1988), 286.

132



188 ENFORCING OBLIGATIONS ERGA OMNES

violations by Nicaragua of human rights of its nationals. In a passage
relied on as evidence of a restrictive understanding of the erga omnes
concept, the Court noted that ‘where human rights are protected by
international conventions, [their] protection takes the form of such
arrangements for monitoring or ensuring respect for human rights
as are provided for in the conventions themselves.’'** Although
the United States, which would have had to rely on means of ensuring
respect not provided for the applicable convention(s), ‘might form
its own appraisal of the situation’ in Nicaragua, ‘the use of force
could not be an appropriate method to monitor or ensure such
respect.’'?®

As will be shown below, ~” this passage is based on a controver-
sial understanding of the relation between conventional and cus-
tomary means of protecting human rights, and in that respect is
not without implications for the regime governing the enforcement
of obligations erga omnes. To interpret it as restricting the right of
States to vindicate obligations erga omnes before the ICJ, however,
seems problematic. Just as para. 91 of the Barcelona Traction judg-
ment,'?” it does not concern the existence (or otherwise) of enforce-
ment rights based on the erga omnes concept, but the consequential
question whether conventional enforcement mechanisms exclude
rights of protection not expressly provided for in the relevant
treaties.'”® To this, it may be added that the above-quoted passage
is concerned with the protection of human rights rather than
with the erga omnes concept (which had not been invoked by the
defendant),’”” and that the Court was faced not with claims for
judicial relief, but with unilateral measures amounting to forcible

136

134 1CJ Reports 1986, 134 (para. 267).

135 ICJ Reports 1986, 134 (para. 268). The United States’ invocation of the right of self-
defence in response to previous interventions, by Nicaragua, against El Salvador,
Honduras, and Costa Rica, was dismissed in even clearer terms by the Court. As noted
on p. 127 (para. 249): ‘The acts of which Nicaragua is accused ... could only have
justified proportionate counter-measures on the part of the State which had been the
victim of the act, namely Salvador, Honduras or Costa Rica. They could not justify
counter-measures taken by a third State, and particularly could not justify
interventions involving the use of force.’

136 See below, section 7.2.2.a.  **7 On which above, section 5.2.4.

138 Cf. Frowein (1987), 76-77; id. (1994), 398-401; Thirlway (1989), 100-101.

139 Annacker (1994a), 24-25.
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and non-forcible intervention - hence the express reference to the
use of force as an inappropriate form of redress.'*’

While therefore the Nicaragua judgment does not directly affect the
question of standing in erga omnes disputes before the Court, Judge
Schwebel’s dissent to the 1984 order on provisional measures is rele-
vant."*' In order fully to appreciate his comments, it is necessary to
distinguish between their immediate subject matter and possible impli-
cations. On the face of it, his dissent did not concern the question of
standing to institute IC] proceedings, but the entitlement of a defendant
to invoke rights of third States as a justification.'** In view of Judge
Schwebel, the Court had not paid sufficient regard to rights of third
States (such as El Salvador or Honduras), which allegedly had been
violated by Nicaragua. The United States had been entitled to invoke
these alleged violations as a defence, as they concerned ‘rights ... erga
omnes’, namely the fundamental rights of States to live in peace and
security.'*” Relying explicitly on the Barcelona Traction judgment, Judge
Schwebel concluded that ‘[tJhe United States has, in the specific term of
Barcelona Traction, ‘a legal interest’ in the performance by Nicaragua of
its fundamental international obligations’,'** and consequently could
invoke before the Court Nicaragua’s responsibility incurred through
conduct vis-a-vis third States.

In many respects, these comments remain obscure. In particular, it is
not quite clear how they should have influenced the Court’s decision
whether or not to grant interim relief. Nor indeed did Judge Schwebel
clarify what forms of reactions against Nicaragua’s conduct would have
been justified. The passage is nevertheless relevant - if not so much for
what it explcitly states, then for what it implies. According to Judge
Schwebel, the legal interest of all States in seeing obligations erga
omnes observed was sufficient to justify otherwise illegal conduct and
to invoke before the Court the responsibility of other States as a

140 This express reference has given rise to very different interpretations. While Giinther
(1999), 157-158, argues that the Court implicitly accepted that the use of other
(non-forcible) might well be appropriate, Frowein (1989), 227 and Paulus (2001), 374
(note 200) take the opposite view. See further Charney (1989), 57; Hutchinson (1988),
193-194, and below, section 6.1.

141 1CJ Reports 1984, 196-198.

142 In addition, they were made in the context of Judge Schwebel’s discussion of whether
the Court ought to have taken into account the interests of third States when
exercising its competence to issue provisional measures pursuant to article 41 of the
Statute.

143 ICJ Reports 1984, 196.  '** ICJ Reports 1984, 198.
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justification. If however defendant States are entitled to invoke the
responsibility of applicants, arising from erga omnes breaches, as a justi-
fication, it seems difficult to deny applicants the right to invoke the
responsibility of defendants arising from the same type of breaches -
all that distinguishes the two cases are the respective roles of the
litigant States. While made in a formally different context, Judge
Schwebel’s remarks therefore seem to imply a broad approach to the
erga omnes concept.'*>

5.2.5.e The Gabcikovo case

Judge Weeramantry’s separate opinion in Gabcikovo provides further
support for the broad approach.'*® Just as with regard to Judge
Schwebel’s dissent in Nicaragua, his remarks were made in a formally
different context, but are based on a specific interpretation of the erga
omnes concept. On the face of it, Judge Weeramantry was concerned
with an issue that the majority judgment had left open, namely the
question of estoppel.'*” In the circumstances of the case, Hungary had
claimed a right to suspend, and terminate, a bilateral treaty envisaging
the construction of a joint Hungaro-Czechoslovakian system of locks,
arguing that its implementation would have entailed devastating envir-
onmental consequences.'*® However, it did so only after the 1989
change of government, whereas beforehand it had agreed to carry out
the project. In Judge Weeramantry’s view, Hungary would have, under
normal circumstances, been estopped from relying on the legal effects
of its suspension. Yet he questioned whether the rules on inter-State
litigation, such as estoppel, could be applied in cases involving ‘the
greater interests of humanity and planetary welfare.”'* In his view,

[tlhe Court, in the discharge of its traditional duty of deciding between the parties,
makes the decision which is in accordance with justice and fairness between the
parties. The procedure it follows is largely adversarial. Yet this scarcely does

145 One might object that the majority of the Court did not share Judge Schwebel’s
approach; in its view, the United States could not simply claim to act in defence of
other States’ rights without having sought their prior approval (see especially IC]
Reports 1984, 184-186). However, the majority’s statement concerned the actual
justification of the United States’ conduct. Insofar as Judge Schwebel had asserted a
right of defendants States to invoke before the Court the applicant States’
responsibility, the majority did not reject it. For a brief comment cf. Chinkin (1993),
214-215.

146 1CJ Reports 1997, 115-119.

147 On estoppel see Miiller/Cottier (1995), 116; Sinclair (1996), 104.

148 Cf. IC] Reports 1997, 24-27 (paras. 21-23).  '*° ICJ Reports 1997, 118.
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justice to rights and obligations of an erga omnes character - least of all in cases
involving environmental damage of a far-reaching and irreversible nature.| ... |
There has been conduct on the part of Hungary which, in ordinary inter partes
litigation, would prevent it from taking up wholly contradictory positions. But
can momentous environmental issues be decided on the basis of such inter partes
conduct? In cases where the erga omnes issues are of sufficient importance,
I would think not.">°

In view of Judge Weeramantry, the erga omnes concept thus modified
the rules governing estoppel. By implication, this interpretation would
seem to affect the rules governing standing.'”' The reason for this is that
although they concern different aspects of international law, the rules
on estoppel and standing, in one aspect, function along parallel lines. As
a ground entailing the loss of a right to invoke responsibility, estoppel
presupposes that initially, the said right has come into existence. Just as
standing, estoppel - or, for that matter, other grounds entailing the loss
of the right to invoke responsibility, such as acquiescence or waiver'>” -
therefore presupposes injury.'”® By holding that Hungary’s conduct,
which otherwise would have amounted to estoppel, did not entail the
loss of the right to suspend the treaty, Judge Weeramantry, by implica-
tion, accepted that other States had a legal interest in the subject-matter
of the dispute, i.e. in ‘the greater interests of humanity and planetary
welfare’.'”* What is more, this legal interest was not of an inferior or
secondary character, as States possessing it were in a position to prevent
Hungary from disposing of the right to suspend the treaty.

Given its brevity, this statement touches upon, rather than fully
explores, the various issues. Just as with respect to Judge Schwebel’s

150 1CJ Reports 1997, 117-118 (emphasis in the original).

151 See also Lefeber (1998), 4-7.

152 Lefeber (1998), 6-7; Tams (Manuel), para. 14. Pursuant to Lefeber (1998), 6-7 the erga
omnes concept has consequences on other circumstances precluding wrongfulness.
The ICTY seems to have gone a similar way when commenting on the relation between
the erga omnes concepts and the tu quoque principle; see Prosecutor v. Kupreskic case
(evidence); Schabas (2000), 342. In contrast, articles 20 to 26 ASR do not develop the
idea, but rather rely on the concept of peremptory norms as a bar to all circumstances
precluding wrongfulness, see especially commentary to article 26 ASR para. 6;
commentary to article 20, para. 7.

See the ILC’s commentary to article 45 ASR, para. 1; and further Tams (Manuel), paras.
11-17.

The ILC seems to agree, see commentary to article 45 ASR, para. 4. The problem that
Judge Weeramantry seems to neglect is that Hungary as the other party to the bilateral
treaty, and furthermore as the State bearing the bulk of the devastating environmental
consequences, would have been ‘specially affected’, and therefore in a position
different to that of other States. The point is explored in Tams (Manuel), para. 17.
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dissent in Nicaragua, Judge Weeramantry’s approach however seems to
imply a particular understanding of the erga omnes concept. If a State,
because of its legal interest in a specific subject matter, is entitled to
influence the disposability of a right, it seems at least highly likely that
it should equally be entitled to vindicate its legal interest in other ways,
for example by instituting proceedings before the IC].'”° While not
conclusively settling the matter, Judge Weeramantry’s separate opinion
therefore provides further support for the broad interpretation of the
erga omnes concept.

5.2.5.f Summary

The preceding survey has shown that even when focusing on erga omnes
effects in the field of standing, jurisprudence since 1970 has provided
the Court and its members with an opportunity to explore many facets
of the erga omnes concept. Although the picture emerging from the
analysis is far from homogeneous, jurisprudence since 1970, on bal-
ance, confirms a broad interpretation of the Barcelona Traction dictum.
Judge de Castro’s dissent in Nuclear Tests and Judge Oda’s declaration in
Genocide are the only two pronouncements that support a restrictive
analysis of that passage. In contrast, the view that all States have stand-
ing to vindicate obligations erga omnes before the Court has been
expressly endorsed by Judge ad hoc Barwick’s dissent in Nuclear Tests
and Judge Weeramantry’s dissent in East Timor. It is further - if less
clearly - supported by the majority judgment and Judge Ranjeva’s
separate opinion in that latter case, and the joint dissent of four judges
as well as Judge Petrén’s separate opinion in Nuclear Tests. Finally, Judge
Schwebel’s dissent in the 1984 Nicaragua case and Judge Weeramantry’s
separate opinion in Gabcikovo, by implication, point in the same direc-
tion. To sum up, there is, within the spectre of heterogeneous views
expressed since 1970, a marked tendency to take the Barcelona Traction
dictum at face value, and to accept that all States have standing in
disputes involving breaches of obligations erga omnes. Lastly, it should
be noted that this interpretation is not affected by the Court’s treatment
of the indispensable third party rule in East Timor. The case was directed
against a State that did not bear principal responsibility for the alleged
erga omnes breach, and on that basis can be distinguished from erga
omnes claims envisaged here.

155 See Lefeber (1998), 4-7, for a similar analysis.
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5.2.6 A restrictive, contextual interpretation?

Ultimately, adherents of the restrictive approach have advanced a sixth
counter-argument, which goes beyond the Court’s jurisprudence on
obligations erga omnes. Some commentators stress the need to interpret
the erga omnes dictum within its broader context, namely against the
background of the general regime of standing. In their view, inter-
national law remains hostile to the idea that States - in the absence of
specific treaty provisions to the contrary - could vindicate general
interests. Two arguments in particular are invoked to support this
claim. Thirlway, for once, argues that the erga omnes concept should be
interpreted in the light of the Court’s 1966 South West Africa judgment,
which indeed encapsulates a restrictive approach.'® Similarly, van Dijk
relies on what he considers to be a cautious approach to questions of
dispute settlement in international agreements:

The very resistance of many States to the broad formulation of jurisdictional
clauses in multilateral conventions ... do[es] not permit for the lex lata any
other conclusion but that the right to bring an action in the public interest
does not ensue from general international law; such a right must have been
agreed upon - expressly or impliedly - between the States concerned in a treaty
or on an ad hoc basis.'®’

According to adherents of the sixth counter-argument, the erga omnes
concept stands out in a legal environment premised on the notion of
individual legal interests. This in turn affects its interpretation: the
contextual reading is said to warrant a restrictive interpretation of the
concept.'>®

The preceding discussion already indicates that the contextual read-
ing is unconvincing. Since rebutting it helps situate the erga omnes
concept in the broader context of general international law, it may
nevertheless be convenient to summarise the main concerns. Two
points in particular are worth stressing.

The first point relates to the methodological approach adopted by
adherents of the sixth counter-argument. As has been remarked above,
itis of course possible to interpret special rules (whether special treaties
or special concepts of general international law, such as the erga omnes

156 Thirlway (1989), 92-102. On the South West Africa case see already above, section
2.1.2.

157 =
van Dijk (1980), 474.

158 See especially van Dijk (1980), 474. For a similarly cautious assessment cf. Mann
(1973a), especially 406-408.
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concept) in the light of the general rule surrounding them.'”” One
classic example of this ‘contextualisation’ has been addressed already -
the Court’s approach in the 1966 South West Africa case, in which a broad
jurisdictional clause was interpreted in the light of general inter-
national law, and thus read restrictively.'®’

On the other hand, it has equally been shown that this contextual
reading has its limits; in particular, that it is unhelpful where the special
rule in question deliberately deviates from the general rule. In South
West Africa, the Court controversially held that article 7(2) of the man-
date agreement was not clear enough to disapply the general rule.
Irrespective of whether that was a correct interpretation, much
suggests that with respect to obligations erga omnes, the situation is
different. The above discussion shows that, when introducing and sub-
sequently confirming the concept, the Court was fully aware of its
special character - hence the ‘essential distinction’ between obligations
erga omnes and traditional rules of diplomatic protection, or the proviso
that ‘even if” an obligation was valid erga omnes, the Court’s jurisdiction
would remain consensual.'®’ The continued reliance on South West
Africa seems particularly difficult to justify when bearing in mind that
Barcelona Traction deliberately moved away from that judgment.'®”
Finally, supporters of the sixth counter-argument seem to assume that
the erga omnes concept had an existence of its own, separate and inde-
pendent from the rest of international law. Conceptually, this is prob-
lematic. It neglects that the concept itself is part of the rules of
international law; it influences these general rules just as much as
it is influenced by them. A contextual interpretation therefore is no
one-way street.'”

Secondly, and more importantly, the sixth counter-argument rests on
a questionable assumption. It presupposes that international law
remains premised on the notion of individual legal interests. It has
been noted already that this assumption indeed is often restated, and
that South West Africa is almost inevitably cited in support.'®* The pre-
ceding discussion, however, has shown that matters are more complex
thanis usually assumed. As discussed in Chapter 2, expansive approaches

159 See already above, section 1.2.3. ' For an analysis cf. above, section 2.1.2.

161 ICJ Reports 1970, 32 (para. 33); IC] Reports 1995, 102 (para. 29) (emphasis added). For
further affirmations of the concept’s special character see above, section 5.2.5.

Cf. already above, Introduction, footnote 58; and section 2.1.2, for references.

See already above, section 1.2.3, for a brief comment.

See e.g. above, Introduction to Chapter 2.
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to standing do not begin with the erga omnes concept. Especially in the
field of treaty law, the recognition of general legal interests preceded
the Court’s Barcelona Traction judgment, as evidenced by developments
in fields such as human rights or minorities law, status treaties, or
interdependent obligations.'®” Contrary to the argument advanced by
van Dijk, special treaty-based jurisdictional clauses bring out this devel-
opment with particular clarity.'°® Insofar as the South West Africa judg-
ment is relied on, the preceding discussion suggests that the judgment
has to be seen in the context of earlier decisions (such as the Wimbledon
or Memel Statute cases), in which an equally eminent court adopted a far
less restrictive approach.'®” Even at the time of the Barcelona Traction
judgment, the trend towards the recognition of general legal interest in
the observance of specific categories of obligations was difficult to
ignore.

What is more, developments since 1970 further undermine the
assumption upon which the sixth counter-argument rests. It is of course
not possible to analyse in detail the manifold tendencies evidencing the
trend ‘From Bilateralism to Community Interest’.'®® However, it seems
difficult to deny that, if anything, the foundations of the sixth counter-
argument have been further shaken. As regards treaty law, States
have continued to conclude treaties protecting general interests of
communities of States in fields such as human rights, environmental
protection, or economic integration. Post-Barcelona Traction treaties
recognising the right of States to institute inter-State proceedings irre-
spective of individual injury notably include the 1981 African Charter
on Human and Peoples’ Rights (the ‘Banjul Charter’), the 1984
Convention Against Torture, the 1979 Convention on the Elimination
of All Forms of Discrimination Against Women, or the Vienna
Convention and Montreal Protocol for the Protection of the Ozone
Layer.'®® Not all of these recognise a right to seize the IC], and many
of the respective procedures - just as the many of those existing at the

165 See above, section 2.2, for a discussion.  '®® See above, section 2.2.1.  '®7 Ibid.

168 Cf. the title of Bruno Simma’s Hague lectures: Simma (1994a), 217.

169 See article 47 Banjul Charter, article 22 and 30 CAT, article 29 CEDAW, and article 11 of
the Vienna Convention for the Protection of the Ozone Layer respectively. For the
Non-Compliance Procedure established pursuant to article 8 of the Montreal Protocol
to the Vienna Convention see 32 ILM (1993), 874 (Decision IV/5), Annex IV, para. 1. For a
comprehensive account of generally enforceable treaty rules see Voeffray (2004),
107-218. The relation between these conventional enforcement rules and the erga
omnes concept is analysed below, in Chapter 7.
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time of the Barcelona Traction judgment - have hardly ever been used by
States.'”” However, at least as regards treaties protecting general inter-
ests, ‘the broad formulation of jurisdictional clauses’ (to quote again
van Dijk)'”! seems to have become the rule rather than the exception.

As regards general international law, the erga omnes concept itself has
gained prominence, as evidenced by the Court’s subsequent jurispru-
dence. According to at least one judge, even by 1984, the restrictive
approach informing the South West Africa judgment had been ‘effectively
displaced’ by the Court’s jurisprudence on obligations erga omnes.'”* In
the field of State responsibility, the ILC’s work (widely commented on
and accepted by States) expressly recognises that responsibility can no
longer be reduced to bilateral relations between pairs of States,'”* and
makes express provision, in article 48 ASR, for the invocation of respon-
sibility in the general interest. To simply assert that international law
remains premised on the notion of individual legal interests therefore
seems simplistic. This in turn affects the process of interpretation. As
there is simply no uniform, restrictive general rule of standing, the
contextual interpretation loses much of its force.

Neither methodologically, nor as regards its basic assumption, the
sixth counter-argument therefore is convincing. While the erga omnes
concept cannot be assessed in clinical isolation, a contextual interpreta-
tion does not entail a restrictive interpretation.

5.3 Concluding observations

To sum up the preceding discussion, none of the arguments advanced
by adherents of the restrictive approach ultimately warrants a restric-
tive reinterpretation of paras. 33 and 34 of the Barcelona Traction
judgment. As has been shown, the passage is neither an isolated pro-
nouncement, nor does the fact that it was made obiter deprive it of legal
relevance. Moreover, neither the reference to the international
community as a whole, nor the Court’s problematic analysis of human

170 There have to date been no inter-State proceedings under CAT or CEDAW. For
inter-State proceedings under the Banjul Charter see notably Communication 227/99
(Democratic Republic of Congo v. Burundi, Rwanda and Uganda). Practice under the Montreal
Protocol’s Non-Compliance Procedure is discussed by Victor (1996), 28-31; Yoshida
(1999), 95.

171 van Dijk (1980), 474.

172 Cf. Nicaragua case (provisional measures), Diss.Op. Schwebel, IC] Reports 1984, 197.

173 See commentary to article 1 ASR, para. 4.
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rights treaty law put forward in para. 91 of the Barcelona Traction judg-
ment precludes individual States from seeking judicial relief against
violations of obligations erga omnes. Finally, neither the Court’s juris-
prudence since 1970 nor the allegedly cautious approach dominating
the general rules of standing on balance support a restrictive reading.

It has been stated at the outset that in the absence of a clear
ICJ decision on the matter, any interpretation of the law is bound to
remain provisional. By the same token, the preceding analysis cannot
claim to produce a definitive answer, and stands to be corrected by
subsequent Court decisions. However, it is worth noting that while
the Court has yet to settle the matter conclusively, its jurisprudence
on obligations erga omnes provides considerable support for a broad
interpretation of the Barcelona Traction dictum pursuant to which
all States have standing in IC] disputes involving obligations erga
omnes. In terms of para. 34 of the Barcelona Traction judgment, ICJ pro-
ceedings thus constitute a ‘right of protection’ flowing from the erga
omnes concept. Where jurisdiction is established, all States can institute
proceedings against States principally responsible for violations of obli-
gations erga omnes.



6  Standing to take countermeasures

Although made in the context of IC] proceedings, the Barcelona Traction
dictum is claimed to have affected other forms of responses. In parti-
cular, it has prompted discussion about whether individual States,
irrepective of individual injury, should be entitled to take countermea-
sures in respect of breaches of obligations erga omnes. As has been shown
above, the traditional regime of countermeasures had been in a state of
tension: while standing was largely restricted to individually injured
States, exceptions were recognised or discussed in a number of areas
(such as, for example, obligations under interdependent treaties, status
treaties, or deriving from IC] judgments).' In contrast, despite some
evidence in State practice,” there had been only limited support for
the view that all States should be entitled to respond, by way of counter-
measure, against breaches of particularly important obligations. The
present chapter assesses whether the erga omnes concept has affected
these legal rules, more particularly: whether all States are entitled to
take countermeasures in response to breaches of those particularly
important obligations that qualify as obligations erga omnes.

It is evident that such a development would be of fundamental
importance. Unlike the right to institute erga omnes proceedings before
the IC], the right to take countermeasures would not be subject to
jurisdictional constraints; it could be exercised by all States, and, more
importantly, against all States (and not only against States having con-
sented to the Court’s jurisdiction). What is more, given the relative
flexibility of the regime of countermeasures, States would be given
scope to suspend the performance of a wide range of obligations owed

1 For a discussion of these instances see above, section 2.2.
2 See above, section 2.2.2.d for references to State practice prior to 1970.
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to States responsible for erga omnes breaches, restricted only by the
procedural conditions governing resort to countermeasures, the rules
excluding specific forms of countermeasures, or the requirement of
proportionality, but, for example, not subject to any form of prior,
independent, assessment of the responsible State’s conduct.” It is there-
fore not surprising that the matter is much discussed. It nevertheless
has remained controversial, and three problems complicate much of
the academic debate.

First, the complexity of the matter is not always appreciated. Supporters
of a right to take countermeasures (referred to here, for the sake of
simplicity, as ‘supporters’) sometimes seem to assume that their position
is a natural consequence of the Court’s jurisprudence on obligations
erga omnes.” As will be shown, this view is oversimplified and cannot be
sustained.

Secondly, legal analysis is often obscured by what might be labelled
the problem of politicisation. At least some critics of a right to take
countermeasures (‘critics’) replace legal arguments by considerations
of legal policy. In their view, a system authorising individual States to
take countermeasures in the general interest would be open to abuse. In
graphic terms, prophets of gloom have predicted ‘mob violence’ and
‘vigilantism’, and warned that ‘under the banner of law, chaos and
violence would come to reign’.” Predictably, supporters have responded
by invoking considerations of effectiveness. “‘Were States not even
allowed to adopt countermeasures’, argues Gaja (neglecting the con-
cept’s influence on IC]J litigation) ‘one would probably have to conclude
that law rather protects the infringements of [community] interests.”®

While these comments contain elements of truth, they cannot
substitute for a more profound analysis. By stressing the risks of abuse
on the one hand, and of an ineffective legal regime on the other,
commentators outline basic policy considerations that influence the

3 As has been stated in Chapter 1, the present inquiry focuses on the rules of standing and
does not purport to analyse how the erga omnes concept would affect the other conditions
governing countermeasures. It is therefore assumed that, if indeed all States could resort
to countermeasures in response to erga omnes breaches, this right would be subject to the
conditions that apply to ordinary countermeasures within the bilateral inter-State
relations.

See below, footnote 16, for references.

See Marek (1978-1979), 481; McCaffrey (1989), 244; and Weil (1983), 432-433 respectively.
For similar observations see de Hoogh (1991), 210-211; Dupuy (1983), 546; Alland (1994),
370-371.

Gaja (1989), 156. Cf. also Dzida (1997), 267; Tomuschat (1993a), 366-367.

a
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development of the law. However, their general, even stereotyped,
observations are of little value in answering the most important ques-
tion - to assess how present-day international law strikes the balance
between effective protection and risk of abuse.

Finally, apart from simplification and politicisation, debates about
countermeasures and obligations erga omnes suffer from a third prob-
lem: that of vagueness. Unfortunately, vagueness is the key feature of
the most important attempt to codify the existing law, namely the ILC’s
Articles on State Responsibility. Caught between the different policy
considerations set out above, the Commission ultimately decided not to
decide. Articles 49 to 53 ASR, spelling out the legal regime of counter-
measures, restrict standing to injured States in the sense of article 42
ASR, i.e. States individually affected and States parties to interdepen-
dent obligations.” This, however, does not mean that countermeasures
by other States are excluded. Instead, article 54 ASR seeks to safeguard
their position by stipulating that the Articles do ‘not prejudice the right
of any State, entitled under article 48, paragraph 1 [addressing inter alia
obligations erga omnes] to invoke the responsibility of another State, to
take lawful measures against that State.” Whether or not countermea-
sures aimed at protecting obligations erga omnes would qualify as ‘lawful
measures’ was deliberately left open.® In fairness, it must be conceded
that the ILC adopted the Janus-faced article 54 ASR under pressure from
governments and in order to secure the acceptance of the text as a
whole.” However, in so doing it clearly failed to introduce the legal
clarity and predictability for which codification efforts are generally
undertaken.

The present chapter seeks to answer the question left open by article
54 ASR, while at the same time avoiding the problems of simplification
and politicisation. Although dealing with a different means of law
enforcement, in many respects this chapter builds on the results of
the previous analysis. For example, it has been shown in Chapter 5,
that the Court’s erga omnes jurisprudence has to be taken seriously; it
cannot simply be dismissed with reference to alleged contradictions or

7 On article 42 ASR see above, section 1.3.

8 See paras. 6 and 7 of the ILC’s commentary on article 54 ASR; and further the
Statement of the Chairman of the ILC’s Drafting Committee for 2001, available at http://
www.un.org/law/ilc/sessions/53/english/dc_resp1.pdf, 63; Tams (2002a), 789-790; Dupuy
(2002b), 389-390. For a more cautious reading of article 54 see von Schorlemmer (2003),
282-283. The ILC’s approach is discussed below, section 6.2.2.

9 See further below, section 6.2.2.
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the obiter status of particular pronouncements. Moreover, it can be
taken for granted that by recognising the concept of obligations erga
omnes, the Court meant to confer upon individual States specific rights of
protection rather than exclusively empowering international organisa-
tions or the international community as a whole.'® Of course, it is not
inconceivable that a requirement of institutional or collective action
should have emerged as a separate condition governing the legality of
countermeasures in the general interest. However, such a requirement
is not inherent in the erga omnes concept; consequently, it cannot be
presumed that countermeasures could only be taken by institutions, or
collectively."' Finally, when distinguishing institutional from non-
institutional responses, this chapter builds on the notion of decentralised
law enforcement explored above.'” The term ‘decentralised’” therefore
is interpreted broadly; it encompasses measures taken by a plurality of
States, as well as conduct coordinated within the framework of inter-
national organisations, but directed against non-member States.

As to its structure, the present chapter is divided in two sections.
Section 6.1 discusses whether the Court’s jurisprudence provides spe-
cific guidance on the question of standing to take countermeasures.
Given the non-institutional, private character of most countermeas-
ures, it comes as no surprise that - compared to standing in IC] proceed-
ings addressed in Chapter 5 - this jurisprudence has had a more limited
influence on the rules of standing. As a consequence, section 6.2 ana-
lyses international practice in the field of countermeasures and assesses
how States have approached the question of standing.

6.1 The Court’s jurisprudence

The Court’s jurisprudence provides the starting-point of the analysis.
However, for two reasons, it can be analysed in rather summary form.
For once, the Court’s pronouncements on obligations erga omnes have
already been discussed in some detail in Chapter 5, and there is no need
to repeat the analysis.'”> More importantly, most of the statements
discussed above are only of limited relevance for the question of coun-
termeasures. Of course, judges advocating a restrictive interpretation of

10 See above, Chapter 5, especially section 5.2.3.

1 Whether a requirement of collective action has emerged as a separate condition
governing resort to countermeasures is discussed below, section 6.2.1.d (pp. 240-241).

12 See above, Introduction. * See above, Chapter 5, especially section 5.2.5.
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the Barcelona Traction dictum would probably be even less inclined to
recognise a right of States to take countermeasures in defence of obliga-
tions erga omnes. However, as has been shown, such sceptical statements
were few and far between. Most of the (more numerous) statements
suggesting a broad interpretation are also of limited relevance. In parti-
cular, it cannot simply be assumed that judges accepting a right to
institute IC] proceedings in response to erga omnes breaches would
automatically recognise other rights of protection (such as a right to
respond by way of countermeasure). Quite the contrary, the majority of
statements specifically focus on enforcement by means of IC] proceed-
ings. To take only two examples, the East Timor majority judgment or
the various dissents in the Nuclear Tests cases do not provide much
guidance as to how obligations erga omnes could be enforced outside
the Court, nor enforcement by way of countermeasure.'* Similarly,
Judge Weeramantry’s repeated endorsement of the erga omnes concept
has to be seen in the light of his very critical remarks about the legality
of countermeasures, made in his dissent in the Nuclear Weapons
opinion.'” To argue that as a strong supporter of the erga omnes concept,
Judge Weeramantry would necessarily recognise a general right to take
countermeasures would thus be unconvincing.

From the range of judicial pronouncements mentioned in Chapter 5,
only the Barcelona Traction dictum therefore merits a more detailed
analysis. In addition, the 1986 Nicaragua judgment, although not expressly
discussing obligations erga omnes, also implies a certain position.
Finally, it is necessary briefly to comment on the Namibia and Hostages
cases, which are frequently relied on by commentators.

6.1.1 The Barcelona Traction case

It has been stated already that the Court’s Barcelona Traction judgment,
while not specifically mentioning countermeasures, is much discussed
in this context also. Many supporters of a right to take countermeasures
assume that Barcelona Traction not only supports their position but even
settles the question conclusively. Since all States have a legal interest in
seeing obligations erga omnes observed - so the argument runs - they
should automatically be entitled to adopt countermeasures in response
to breaches. Annacker, for example, simply lists countermeasures

14 See above, section 5.2.5.a and 5.2.5.c.
5 ICJ Reports 1996, 542-544. See above, section 5.2.5.b and 5.2.5.e for an analysis of
Judge Weeramantry’s approach.



STANDING TO TAKE COUNTERMEASURES 203

among the permissible forms of individual responses, while Erasmus
and Klein state that a general right to take countermeasures is a ‘logical
consequence’ of the Court’s Barcelona Traction dictum.'® In contrast,
some critics deny the relevance of the dictum altogether, simply ignor-
ing it in their discussion of standing to take countermeasures.'’

On the basis of the discussion in Chapter 1, it can be said that the
notion of legal interest is more complex than these two positions
suggest. Clinging to the immediate context in which the Barcelona
Traction dictum was made, critics fail to recognise the general nature of
that concept, which governs standing to take countermeasures as well
as standing to institute IC] proceedings. Furthermore, they overlook
that when recognising the legal interest of all States to see obligations
erga omnes observed, the ICJ did not refer to a specific means of law
enforcement (such as, for example, IC] proceedings), but used very
general language.'® The Court’s recognition of a legal interest of all
States therefore is relevant for the discussion of countermeasures.

On the other hand, contrary to the assumptions of many supporters,
the Court’s pronouncement is not conclusive. While recognising, in a
general way, the legal interest of all States, the Court did not elaborate
on specific means by which this general interest could be vindicated. At
least some elaboration would have been necessary. As mentioned
above,'” States possessing a legal interest do not necessarily have stand-
ing to respond to breaches by way of countermeasure, especially where
an obligation protects general rather than individual interests. As
regards the more immediate context of the dictum, it should be borne
in mind that paras. 33 and 34 were preceded and followed by comments
about standing in judicial proceedings. As has already been shown, this
factor (as well as Judge Ammoun’s separate opinion and the relation
between Barcelona Traction and South West Africa) strongly suggests that
the Court meant to recognise a general right to institute ICJ proceed-
ings.”” In contrast, the circumstances of the Barcelona Traction dictum do
not support the claim that the Court necessarily intended to confer

6 See Annacker (1994a), 86-88; Erasmus (1992), 133-134; Klein (1998a), 51 and 69
respectively. The same view has e.g. been put forward by Elagab (1987), 59; and
Delbriick (1995), 152-153.

17 See notably Zoller (1984), 103-118, who fails to appreciate the dictum’s potential
impact on the rules of standing.

8 Hence the need to discuss, in Chapter 5, whether this general legal interest could be
vindicated in contentious proceedings before the Court.

19 See above, section 1.2.3; and cf. also Bryde (1994), 178. 2 See above, section 5.1.
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upon States a right to respond by way of countermeasure, an issue
remote from that actually faced by the Court.

The Barcelona Traction dictum therefore only marks the beginning of
the analysis. Given its broad terms, the statement paves the way for a
discussion of countermeasures in the general interest. Whether such a
right actually exists, however, needs to be assessed separately; it is by no
means an automatic consequence of the erga omnes concept.

6.1.2 The Namibia and Hostages cases

Although not directly bearing on the matter, passages of the Court’s
decisions in the Namibia and Hostages cases are sometimes said to support
aright of all States to respond to erga omnes breaches by way of counter-
measures. Since the decisions have not been addressed in Chapter 5,
these claims may be briefly assessed.

As for Namibia, emphasis is at times placed on the Court’s finding
that the South West Africa mandate had been terminated with erga
omnes effect, and that non-members of the organisation had to ‘act in
accordance’ with the relevant resolutions.”’ In the literature, this has
been interpreted as a recognition that non-member States could adopt
countermeasures against South Africa.”” On the basis of the above
discussion of different types of erga omnes effects,”” this interpretation
can be dismissed relatively quickly. As has been shown, the term ‘erga
omnes’ was used in the Namibia opinion in its traditional sense, denoting
objective effects of legal acts, which, but for their erga omnes validity,
would have applied to treaty parties only. By proclaiming their erga
omnes effect, the Court thus sought to apply the relevant resolutions to
third (non-member) States. There is little indication that it intended to
confer upon these States any rights, and to read Namibia as an encourage-
ment to adopt countermeasures against South Africa seems far-fetched.

Similarly, the Court’s judgment in the Hostages case provides less
evidence than is often assumed.”* True, the Court, in that judgment,
drew ‘the attention of the entire international community ... to the
irreparable harm that may be caused by events of the kind now before
the Court’ and stressed that Iran’s conduct threatened to ‘undermine
the edifice of law carefully constructed by mankind over a period of

21 ICJ Reports 1971, 56 (para. 126). %* See e.g. Sicilianos (1990), 152.

22 See above, Chapter 3.

2% Commentators stressing the relevance of the judgment include Annacker (1994a),
21-22; Frowein (1983), 244-245; Hailbronner (1992), 4 (referring to collective
contermeasures); similarly Stein (1992), 47.
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centuries.””” While thereby hinting at a general interest in the observa-
tion of basic rules of diplomatic law, the Court refrained from discus-
sing by which means States could seek to protect the ‘edifice of law’
endangered by Iran’s conduct, nor less explored the question of coun-
termeasures.”® Namibia and Hostages are thus of little help in assessing
the rules of standing to take countermeasures.

6.1.3 The Nicaragua case

In contrast, the 1986 Nicaragua judgment is highly relevant. The crucial
(and often neglected)”’ statement is to be found in one of the less
prominent parts of the judgment.”® In addition to its claims based on
the use of force and intervention, Nicaragua had accused the United
States of having violated a bilateral FCN treaty concluded in 1956.*°
According to the Court, the United States had prima facie violated this
treaty by mining and attacking Nicaraguan ports in 1983-1984, and by
adopting a general trade embargo in May 1985.° When assessing pos-
sible justifications, the Court largely focused on the national security
exception contained in article XXI of the 1956 treaty, and concluded
that its conditions were not met.”’ Irrespective of whether one agrees
with this interpretation,”” the Court’s discussion of possible justifica-
tions is remarkable for its omissions. Having found article XXI to be
inapplicable, the Court did not analyse whether the United States’

25 ICJ Reports 1980, 43 (para. 92).

26 See also Sicilianos (1990), 152; Gaja (1989), 153-154.

27 But cf. Frowein (1989), 227-228; Frowein (1994), 371-376; Sicilianos (1990), 152-154.

28 Commentators addressing the Nicaragua case often focus on another passage of the
judgment, namely the Court’s controversial observation that the protection of
conventional human rights ‘takes the form of such arrangements ... as are provided
for in the conventions themselves’ (IC] Reports 1986, 134, para. 267). As has been
shown in section 5.2.5.d, this passage does not concern the existence of rights of
protection deriving from the erga omnes concept, but the relation between such rights
and treaty-based enforcement mechanisms; as such, it will be analysed below as part of
the discussion of obligations erga omnes and treaties (see below, Chapter 7).

29 See ICJ Reports 1986, 135-142 (paras. 270-282).

30 1CJ Reports 1986, 138-140 (paras. 275-279). For the trade embargo see President

Reagan’s Executive Order and Message to the Congress, reproduced in 24 ILM (1985),

809; for the diplomatic note addressed to Nicaragua see ibid., 811.

ICJ Reports 1986, 140-142 (paras. 280-282).

Judge Jennings, for one, strongly disagreed: see his dissent, IC] Reports 1986, 540-542.

For further criticism see Frowein (1994), 374-376. For further analysis of the scope of

national security exceptions, and their relation to the rules of self-defence see the

judgment in the recent Oil Platforms case (paras. 30-78); for a comparative assessment of

different treaty clauses Akande/Williams (2003), 365.
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treaty violations could be justified as a countermeasure.”” Insofar as the
United States conduct involved the use of force (such as in the case of
the attacks on ports), this is readily acceptable, forcible countermeas-
ures being excluded under modern international law. The situation is
different with respect to the United States’ non-forcible conduct, not-
ably the adoption of a trade embargo. In this regard, the Court’s failure
to discuss the rules of countermeasures is remarkable. Not only had the
United States, albeit in a general way, justified its conduct with refer-
ence to Nicaragua’s previous conduct, which, in its view, violated both
human rights law and the prohibition against the use of force.** What is
more, the Court itself had partly accepted this argument when finding
that the transborder incursions conducted, and sponsored, by
Nicaragua between 1982 and 1984 qualified as an illegal use of force.*®
Put differently, although Nicaragua had previously used force and the
United States had cited Nicaraguan conduct as a justification for its
trade embargo, the Court did not consider the question of countermeas-
ures. Had it done so, it would have had to address the problem of
standing. Given the nature of Nicaragua’s previous wrongful conduct,
it seems likely that the erga omnes concept would have played a major
part in the discussion.”®

The question is what to make of the IC]J’s failure to address the matter.
Seeking to diminish its relevance, supporters of a right to take counter-
measures might stress that the erga omnes concept was never invoked in
the Nicaragua case, and that the Court’s discussion thus was of little
relevance to its interpretation. To an extent this is a valid argument,
and the passage just discussed certainly cannot be construed as a defini-
tive rejection of countermeasures in the general interest. On the other
hand, in order to pronounce on Nicaragua’s claims against a defendant
that no longer took part in the proceedings, the Court was required to

33 See already IC] Reports 1986, 105 (para. 199) for the Court’s view that in the absence of

an express request, the United States could not invoke a right to exercise collective
self-defence on behalf of other Latin American States.

34 Cf. ICJ Reports 1986, 130-135 (paras. 257-269) for the Court’s discussion of the human
rights argument. When justifying the trade embargo of 1 May 1985, the United States
had specifically referred to Nicaragua’s ‘support for armed insurrection, terrorism and
subversion in neighboring countries’; see the diplomatic note addressed to Nicaragua,
reproduced in 24 ILM (1985), 813.

%5 ICJ Reports 1986, 86-87 (paras. 161-164).

36 Contrast Sicilianos (1990), 153, who argues that Nicaragua’s wrongful acts were of a
minor character and did not qualify as violations of obligations erga omnes. This
explanation is unconvincing, as it neglects the Court’s findings on the use of force.
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assess all possible justifications, whether pleaded or not. By not addres-
sing the concept of countermeasures, it therefore seemed to suggest
that that specific justification was not available. To sum up, Nicaragua
does not settle matters conclusively, but it provides support for critics
denying that the right to take countermeasures in defence of general
interests.

6.1.4 Interim conclusions

The ICJ’s jurisprudence on the question of countermeasures and obli-
gations erga omnes does not provide conclusive guidance. What is more,
the limited evidence seems to point in different directions. Whereas
supporters of a right to take countermeasures can rely on the general
language of the Barcelona Traction dictum, critics find comfort in the
Court’s cautious approach in Nicaragua. Unlike in the case of ICJ pro-
ceedings, the Court’s influence on the rules governing standing to take
countermeasures thus remains limited. Of course, it is largely due to the
Court’s jurisprudence that the erga omnes concept has emerged. In order
to assess its relevance for rules governing countermeasures, it is how-
ever necessary to look beyond IC]J jurisprudence. This will be done in the
following section.

6.2 International practice

Given the ICJ’s failure to answer the question conclusively, much
depends on how States themselves have approached the question of
standing to take countermeasures. The remainder of this chapter will
therefore analyse international practice, i.e. actions, statements, and
other forms of conduct that might help assess whether the erga omnes
concept has actually influenced the rules governing countermeasures.
For that to be the case, there would have to be, in the words of the Court,
a ‘settled practice’ of countermeasures in response to erga omnes
breaches, which was ‘evidence of a rule of law’.?” In order to assess
this question in a meaningful way, it is necessary to evaluate a rather
large amount of evidence. For the sake of convenience, this material is
presented in two parts. Section 6.2.1 analyses how States, in specific
instances of State practice, have responded against breaches of obli-
gations erga omnes; section 6.2.2 assesses how they have approached

37 Cf. North Sea Continental Shelf case, IC] Reports 1969, 44 (para. 77); Nicaragua case, IC]
Reports 1986, 108-109 (para. 207).
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the same problem when commenting on the ILC’s work on State
Responsibility.

6.2.1 Specific instances of state practice

The actual conduct of States provides the most tangible form of evi-
dence. This section therefore analyses specific instances in which
States, not individually injured, have taken countermeasures in
response to wrongful acts of another State. Although the concept of
countermeasures has been introduced already,’® it may be convenient,
at the outset of the analysis, to recapitulate a number of basic points.

The first remark concerns the often intricate distinction between
countermeasures and retorsions. In order to qualify as a countermeas-
ure, a particular response (or ‘sanction’*”) must affect treaty or custom-
ary rights of the target State. It will therefore have to be shown that
when responding against wrongful acts, States have actually violated
legal obligations. The distinction is based on a legal assessment and does
not take into account the actual effects on the target State; in particular,
it does not mean that countermeasures were automatically a more
effective means of inducing compliance. Moreover, it may be worth
repeating that the line between countermeasures and retorsions is not
static. Whether a particular form of conduct is still unfriendly but
lawful, or already involves a violation of international law, often
depends on the terms of a treaty and thus cannot be determined in
the abstract. Equally, rules of general international law are open to
change, and conduct that has been considered unlawful may subse-
quently become accepted (or vice versa).

Secondly, countermeasures have to be distinguished from other
responses affecting rights of the target State. For present purposes, the
crucial distinction is between countermeasures on the one hand, and
sanctions authorised by the specific terms of a treaty on the other. Since
the latter are treaty-specific, they are only of limited relevance for the
question of standing under the general rules of countermeasures. In
contrast, as has been stated above,*’ the line between countermeasures
on the one hand, and other generally available justifications (such as
self-defence or grounds for the suspension or termination of treaties)
may at times be difficult to draw and often largely depends on

38 See above, section 1.1.
39 See above, Introduction, footnote 29, for comment on the use of the term.
40 See above, section 1.1.
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statements made by the responding State. Bearing in mind the Court’s
warning not to ‘ascribe to States legal views which they do not them-
selves advance’,*' the subsequent discussion of countermeasures - in
the absence of clear statements to the contrary - covers responses that
might have equally been justified under other concepts. In order to
illustrate the close relation between the various justifications, some
responses justified under different concepts are equally included.

Finally, in order to free the subsequent analysis from unnecessary
discussion, it may be helpful to state at the outset how three very
common responses are treated. In line with the generally held view,
the subsequent discussion will assume that diplomatic boycotts or
other acts affecting the diplomatic relations between States are not
prohibited under general international law.”” Although the matter is
more controversial, measures of economic coercion (such as embargoes,
quotas, or boycotts) will also be treated as intrinsically lawful, unless
they are specifically prohibited by treaty.*” In contrast, another meas-
ure frequently resorted to, the freezing of foreign assets, constitutes a
coercive interference with another State’s property, and requires
justification.**

As to its structure, the present section is divided in four parts. The first
three of these introduce the relevant examples of State practice; further
distinguishing (i) instances in which States, in the absence of individual
injury, have actually adopted countermeasures; (ii) instances in which
they have asserted a right to take countermeasures, but ultimately
decided not to exercise it, and (iii) instances in which they have violated
rights of another State, but relied on justifications other than the con-
cept of countermeasures (which might have equally been available).
Finally, the fourth and last part assesses the available evidence.

6.2.1.a Actual violations

In a considerable number of instances since 1970, States not indivi-
dually injured have responded against previous wrongful acts by taking
countermeasures in response against the responsible State. In chrono-
logical order, the following instances can be cited as examples.

*1 Cf. Nicaragua case, IC] Reports 1986, 108-109 (para. 207).

2 See also Crawford, Third Report, para. 388; Kausch (1992), 485.

*3 See also Dicke (1995), 13; Kausch/Langefeldt (1995), 58; and, for a comprehensive
discussion, Elagab (1987), 190-213; and Ress (2000), 12-42.

** See e.g. Elagab (1987), 214; Crawford, Third Report, para. 391.



210 ENFORCING OBLIGATIONS ERGA OMNES

Western countries - Uganda (1971-1978)

Western States’ responses against Idi Amin’s regime constitute the first
example in point.*> Having seized power in 1971, the former army
officer established a dictatorship that systematically disregarded basic
human rights of Ugandans, expelled ethnic minorities, and eventually
led to an estimated loss of 300,000 lives. After initial hesitation, the
United States as well as other western countries began to exercise
pressure on the regime. The United States’ measures culminated in
the adoption of the Uganda Embargo Act in October 1978.%° Section
5(c), (d) of the Act prohibited exports of goods and technology to
Uganda. As was pointed out during the drafting, this embargo prima
facie violated the United States’ obligations owed to Uganda under
GATT, more specifically the prohibitions against export restrictions
and non-discrimination set out in articles XI and XIIL.*” As to possible
justifications, the United States itself admitted that none of the GATT-
specific exceptions (such as articles XIX-XXI GATT) applied. In contrast,
provisions of the Act expressly pointed to the atrocities committed
within Uganda. According to section 5(b), ‘the United States should
take steps to dissociate itself from any foreign government which
engages in the international crime of genocide.”*® The breaking off of
trade relations thus served to stigmatise criminal conduct of a foreign
government.

The member States of the European (Economic) Community took a
more guarded approach. Faced with increasing demands for sanctions,
the European Commission initially argued that the human rights
abuses committed within Uganda did not affect obligations (notably in
the field of development assistance) owed to Uganda under the then
applicable Lomé I Convention. It is interesting to note that despite this

45 The subsequent discussion focuses on measures adopted by western States. As a forcible
measure, the Tanzanian military intervention that eventually put an end to Idi Amin’s
dictatorship, is outside the scope of the present study. For an assessment see e.g. Franck
(2002), 143-145; Chesterman (2001), 77-79.

46 22 USCss. 2151 (1978).

47 See the statements of the US administration before the House of Representatives:
United States-Uganda Relations, Hearings Before the Subcommittee on AfTica,
International Organizations and International Economic Policy and Trade (established
by the House Committee on International Relations), 95th Cong., 2nd Session (1978),
at 61 and 64 (statements by W. C. Harrop and R. H. Meyer). For further references cf.
Fredman (1979), 1156-1165; Talkington (1979), 210.

48 22USC s. 2151 (1978). Cf. also the statement by Representative Pease (in House Hearings,
last footnote, at 67) who observed that ‘in the case of Uganda, not unlike that of South
Africa, there are higher principles involved than blind adherence to free trade dogma.’
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assessment, development assistance was suspended between 1977 and
1979.*° This suspension had to be seen in the light of the ‘Uganda
Guidelines’, in which the EC Council of Ministers had condemned the
systematic disregard of human rights.”’ As Uganda’s right to development
assistance under the Lomé I Convention was not conditional upon the
observance of human rights, this measure could not be justified under the
specific terms of the treaty, and had to be justified as a countermeasure.”’

European countries - Liberia (1980)

In 1980, following a military coup in Liberia, European countries
adopted a very similar response. The new government under Samuel
Doe repressed opposition groups, inter alia, executing thirteen dis-
sidents after show trials. After having condemned this repression, the
European Commission declared that because of Liberia’s disregard for
human rights, development assistance owed under the Lomé I
Convention would be suspended.’” As has been observed above with
respect to the case of Uganda, this measure violated Liberia’s right to
development assistance under the Lomé I Convention, and could not be
justified under the terms of that treaty.’”

G77 and socialist countries - colonial regimes (1970s-1990s)

Compared to the instances examined so far, the third example in point
involves problems of a considerably more complex character. Rather
than one specific incident, it concerns the general problem posed by
foreign States’ involvement in struggles for national liberation and self
determination. For present purposes, the crucial question is whether
States have been prepared to violate their international obligations in
order to support such struggles. When leaving to a side forms of support
that in itself would prima facie amount to a use of force (which are

49 While not formally suspending its obligations, European countries refused to
implement the relevant provisions of the Lomé I Convention. For details and further
references see Oestreich (1990), 45-48, 304-307; Arts (1995), 268; Hoffmeister (1998),
11-12.

30 EC Bull. 1977, No. 6, para. 2.2.59.

1 Qestreich (1990), 442-443; Weschke (2001), 114-116. It is interesting to note that the
difficulties experienced in the case of Uganda were one of the crucial factors leading to
the gradual inclusion of human rights clauses into the EC’s development agreements;
see Hoffmeister (1998), 11-14.

52 Statement by Commissioner Cheysson, 8 July 1980, in: Europe, Vol. 28, No. 2495
(new series), at 11. For further references see Oestreich (1990), 320-322.

33 Cf. above, footnote 51; and further Oestreich (1990), 447-449.
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outside the scope of the present study) the available evidence clearly
suggests that they have. In fact, in official statements, a clear majority of
States has asserted, or accepted, the legality of such support. Statements
made by G77 States bring out the point with particular clarity. At their
1983 meeting in New York, the G77 foreign ministers for example called
for ‘more vigorous and concrete steps ... in order to end ... colonial-
ism, ... apartheid, racism, all forms of racial discrimination and all
forms of foreign aggression’.”* At their previous meeting, they had
already expressly affirmed ‘the legitimacy ... of economic sanctions
and other measures in the struggle against apartheid, racism, all forms of
racial discrimination and colonialism ... [and] emphasized the right
of developing countries, individually and collectively, to adopt such
sanctions and other measures.”>”

As regards permissible forms of assistance, non-aligned and socialist
countries supported a right to provide diplomatic, political, and military
support, while most western States tended to dispute the legitimacy of
military assistance.’® For present purposes, these differences are not
crucial. Even the more restrictive position maintained by most western
States ran counter to the traditional rules of non-intervention, under
which any support of liberation movements would have qualified as an
intervention in the internal affairs of the State concerned.”” States assert-
ing a right to provide such support thus were required to justify their
conduct.

It remains to be seen whether the relevant conduct is relevant to an
analysis of the erga ommnes concept. Although the question of self-
determination struggles has often been treated as a separate question,
subject to distinct legal rules,”® the more convincing view is that it is.
While G77 States might have been particularly concerned with struggles
for national liberation, their respective pronouncements are not limited
to violations of the right of self-determination. Quite to the contrary, the
above-quoted statements expressly assert a right to respond against ‘all

3% Declaration Adopted During at the Seventh Annual Meeting of G77 Foreign Ministers
(1983), reproduced in Sauvant/Miiller (1995), 430.

33 Declaration Adopted During at the Sixth Annual Meeting of G77 Foreign Ministers
(1982), reproduced in Sauvant/Miiller (1995), 420.

36 For clear summaries see Gray (2000a), 48-50; Cassese (1995), 152-155.

37 Cf. Verdross/Simma (1984), 306-308 and 243-246.

%% See e.g. Quaye (1991), 287-308; similarly the Court’s ambiguous remarks in the
Nicaragua case, IC] Reports 1986, 108 (para. 206). Others have treated military assistance
as an aspect of the legal regime of collective self-defence; see e.g. Dugard (1967), 157.
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forms of racial discrimination and foreign aggression’,”® i.e. two other
obligations erga omnes expressly recognised by the Court. Although stres-
sing one particular aspect (just as western States, in the examples given
so far, tended to stress the importance of political human rights), declara-
tions by G77 States thus took up legal interests protected by the erga
omnes concept. It would seem to follow that the above-quoted statements
are relevant for the legal regime governing obligations erga omnes.®’

As regards the actual implementation of the views summarised
above, it is not possible here to assess in any detail the manifold
instances in which foreign States have provided support for national
liberation movements. The general pattern underlying their conduct
may instead briefly be illustrated with reference to the reactions of
African States against South Africa’s continued administration in
Namibia.®' Since its beginning in 1966, African States were closely
involved in the armed struggle led by the South West African People’s
Party (SWAPO) against the South African administration. The so-called
‘Front Line States’ allowed SWAPO to operate from their territory,
helped train SWAPO fighters and provided logistic and military support.
Although the actual implementation varied, African States adopted a
variety of trade and other sanctions so to weaken the South African
administration.®” Without going into a detailed assessment, it seems
safe to observe that States not only asserted a right to support liberation
struggles, but took concrete steps to support them.

Western countries - Poland (1981)

On 13 December 1981, the Polish government under General Jaruzelski
imposed martial law; subsequently, it banned the independent trade
union Solidarnos¢ and interned approximately 12,500 dissidents. Western
countries immediately expressed their concern. As for more concrete
measures, the United States adopted a number of trade sanctions, which
did not violate legal obligations owed to Poland.®® Beyond that, it

59 See above, footnote 55.

6% Similarly Cassese (1995), 152; Sicilianos (1990), 167-169.

! For a more detailed treatment, and comment on South Africa’s assertion of a right to
exercise self-defence against Front Line States, see Kwakwa (1987), 421; Botha
(1985-1986), 138; Dugard (1967), 157; Gray (2000a), 99-103.

2 For South Africa’s accusations in this regard see e.g. UNYB 1980, 263; UNYB 1981, 217

and 238; UNYB 1985, 189. For the UN’s endorsement of Front Line States’ involvement

see SC Res. 428 and 445.

Cf. Weschke (2001), 118-122. For a survey of the various measures see Moyer/Mabry

(1983), 64-67 and 74-75.
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suspended, with immediate effect, a bilateral aviation agreement
providing for landing rights of Poland’s national airline LOT.®* In the
ensuing discussions, LOT representatives referred to article XV, pursuant
to which the agreement could only be denounced upon twelve months’
notice.®® The US authorities made it clear that they did not rely on article
XV, but asserted a general right to suspend treaties with immediate effect
in cases of ‘exceedingly serious world events’.®® Admitting that the
suspension was ‘of the most extraordinary nature’, the relevant state-
ment claimed that ‘there resides in the [US] President ample authority to
suspend application of an [aviation agreement] ... whether or not such
suspension is provided for under the specific terms of the Agreement.”®”
European States initially disagreed on the appropriate course of conduct;
the French foreign minister at one point even characterised the events
as a domestic issue.”® Eventually, however, a number of western
European countries followed the US lead and temporarily suspended
LOT landing rights on their territory.”” At least in the case of
Switzerland and the United Kingdom, this measure violated Poland’s
rights under applicable aviation agreements, and could not be justified
under the terms of the relevant agreements.”’

United States-Soviet Union (1981)

Events in Poland also had an impact on the United States treaty relations
with the Soviet Union, which had amassed troops along the Polish border
and, according to President Reagan, deserved ‘a major share of the blame
for development in Poland.’”" Based on this assessment, the US autho-
rities suspended import licences for Soviet products and deferred deci-
sions pending treaty negotiations.”” While most of the various measures
remained mere retorsions, the United States violated its obligations
under a bilateral aviation agreement by suspending, with immediate

6% 23 UST 4269.

65 Cf. the references in Nash (1982), 381. The agreement contained a suspension clause
(article IV), which, however, only covered the non-observance of safety regulations,
and thus did not apply. Cf. further Malamut (1983), 191-192.

Statement of the US Civil Aeronautics Board of 28 December 1981, reproduced in
Nash (1982), 381.

7 Nash (1982), 381.  °® Cf. the statement reproduced in Moyer/Mabry (1983), 79.

9 Cf. Rousseau (1982), 607.

70 Cf. e.g. Amtliche Sammlung (Switzerland) 1977, 1659, for the text of the agreement.

7! Statement of 28 December 1981, reproduced in Nash (1982), 380.

72 For a survey see Nash (1982), 382; Moyer/Mabry (1983), 67-73.
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effect, landing rights of Aeroflot.”” Just as the US-Polish treaty referred
to above, this agreement did not permit parties to suspend obligations
with immediate effect, and thus could not justify the US conduct.”*

Western countries - Argentina (1982)

Argentina’s invasion of the Falklands/Malvinas islands in April 1982 was
condemned as a ‘breach of the peace’ by the UN Security Council, which
stopped short of adopting coercive measures.”” In contrast, a number of
western countries imposed sanctions.”® Leaving aside a variety of
unfriendly acts (such as arms embargoes), two types of measures are
of particular relevance: general import embargoes adopted by the
European Community, Canada and Australia;”” and the suspensions,
by Germany and New Zealand, of their respective bilateral aviation
agreements.”® It seems undisputed that these measures prima facie vio-
lated obligations owed to Argentina under GATT and the respective
aviation treaties. In contrast, the question of justifications has remained
controversial. The general import embargo in particular gave rise to
considerable discussion among GATT member States.”” Some Latin
American States condemned the measure; however, they seemed to
do so largely because they accepted Argentina’s territorial claim to the
islands.®” For their part, EC members, Australia and Canada conceded
that the import embargo affected Argentina’s rights under GATT; it was,
however, justified ‘on the basis of their [GATT member States’] inherent
right of which article XXI of the General Agreement is a reflection.”®’
Despite the reference to the national security exception contained in

73 See 6 ILM (1967), 82 for the text of the agreement and 7 ILM (1968), 571 for a subsequent

modification.

Cf. article XVII of the agreement (providing for denunciation upon twelve months’

notice).

SC Res. 502 (1982) (calling for an immediate withdrawal of Argentinean troops).

For a survey of the various measures see Rousseau (1982), 744-749; Lindemann (1984a),

557-558; Charpentier (1982), 1025-1026.

For the measures adopted by the European Community see Regulations 877/82, O]

1982,L102/1 and 1176/82, O] 1982, L 136/1; as regards the parallel measures adopted by

the European Coal and Steel Community see Regulations 82/221/ECSC, O] 1982, L 102/3,

and 82/320/ECSC, O] 1982, L 136/2. For the Australian and Canadian sanctions see the

statements reproduced in Mestral (1983), 337, and 10 Australian YIL (1987), 573

respectively.

78 Cf. Lindemann (1984a), 557-558; Keesing’s 1982, 31533.

79 See GATT Doc. C/M/157; and cf. Kuyper (1982), 151-154; Hahn (1996), 328-334.

80 Cf. Sicilianos (1990), 163 (his note 341) for references.

! Joint Communiqué (EC, Canada, Australia, ‘Trade Restrictions Affecting Argentina
Applied for Non Economic Reasons’, GATT Doc. L/5319/ Rev.1 (para. 1b).
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article XXI, the circumstances suggest that the western countries did
not seek to invoke a treaty-specific justification. As the EC representa-
tive made clear during the debates, ‘inherent rights constituted a general
exception to the GATT’.*” This suggests that in the view of EC members,
Canada and Australia, the import embargo could be justified under
general international law, which had been codified in article XXI
GATT. In any event, the general import ban also violated Argentina’s
rights under two sectoral agreements (on trade in textiles and trade in
mutton and lamb), for which the security exceptions of GATT did not
apply.** The more convincing view therefore is that the embargo mea-
sures are relevant for an analysis of general international law.

The question remains which of the different generally available jus-
tifications applied. It has at times been suggested that the various
sanctions could be justified as measures of collective self-defence in
the sense of article 51 UNC;** accordingly, the conduct would provide
only limited support for the existence of a right to respond to erga omnes
breaches by way of countermeasure. Argentina’s conduct having been
qualified as a ‘breach of the peace’ and ‘an invasion’,”” the United
Kingdom was indeed entitled to exercise self-defence and, for that
purpose, could seek forcible and non-forcible assistance by other
States. Although the conditions governing collective self-defence there-
fore were met, there is little evidence that the responding States exclu-
sively relied on that concept. As the statements made before the GATT
council suggest, they were asserting the legality of their conduct in a
general way, without mentioning article 51 UNC.*° Similarly, when
justifying the suspension of the bilateral aviation agreement, the
German government did not claim to act in collective self-defence, but
argued that Argentina’s illegal use of force gave rise to an extra-
conventional right to suspend the treaty.” To evaluate the relevant
conduct merely in terms of article 51 UNC is thus unconvincing; it is
equally relevant for the rules of countermeasures.

82 GATT Doc C/M/157, at 10 (emphasis added). Cf. further Weschke (2001), 105; but
contrast Sicilianos (1990), 163 (his note 342).

83 For the text of the agreements see 0] 1979, L 298/2 and O] 1980, L 275/14. Cf. further
Kuyper (1982), 154-156; and Sicilianos (1990), 163-164.

84 Kuyper (1982), 154-156; Weschke (2001), 105. A study by the Austrian foreign ministry
seems to point in the same direction, cf. Fischer/Hafner (1982), 389-392.

85 SC Res. 502 (1982).

86 See e.g. the statements quoted above, footnotes 81 and 82. Contrast the statement by
the Austrian foreign ministry referred to in footnote 84.

87 Cf. Lindemann (1984a), 557-558.
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Western countries — Soviet Union (1983)

On 1 September 1983, Soviet aircraft shot down a Korean Air Lines
jumbo jet that had entered Soviet airspace; this caused the death of
269 passengers and crew. While the UN Security Council was paralysed
by veto threats, a majority of Security Council members condemned the
conduct as a violation of basic principles of international law.*® Acting
outside the UN framework, a number of western countries temporarily
suspended landing rights of Aeroflot planes on their territory.®” In the
cases of Germany, Switzerland, Austria, Japan, and Canada, these meas-
ures violated existing aviation agreements and could not be justified
under the specific terms of the treaties.”” Japan and Canada neverthe-
less did not need to rely on a right to take countermeasures in the
general interest. As both States made clear, they had been individually
injured by the Soviet action, which had caused the deaths of their
nationals.”’ Such special justification being unavailable, other States
had to assert a right to respond irrespective of any individual injury. The
Swiss government did so with particular clarity, justifying its treaty
suspension with reference to the previous ‘violation of basic principles

of public international law’.””

Western countries - South Africa (1985-1986)

Following the declaration, in July 1985, by the South African govern-
ment, of a state of emergency, international concern about the govern-
ment’s apartheid policy increased, and the hitherto cautious attitude of
western countries began to change. Within the UN Security Council,
they nevertheless rejected proposals for binding economic sanctions

88 See the statements in UN Doc. S/PV.2470-PV.2476. For the text of a draft resolution
submitted to the Security Council see UN Doc. §/15966/Rev. 1.

See Rousseau (1984), 446. In contrast, the French government refrained from any such
measure, arguing that the French-Soviet aviation agreement did not recognise a right
of suspension; see Rousseau (1984), 446; Lakehal (1984-1985), 175-176.

For the relevant agreements see BGBI. 1972, II, 1575 (Germany); Amtliche Sammlung
1968, 1068 (Switzerland); 12 Japanese Annuals of International Law (1968), 268 (Japan);
835 UNTS 54 (Canada). That the legality of the measures in question depended on
general international law also seems to be accepted in a statement by the ICAO council,
which observed that ‘such use of armed force constitutes a violation of international
law and invokes generally recognized consequences’; 23 ILM (1984), 37 (emphasis
added).

91 Cf. the statements reproduced in Oda/Owada (1988), 140; and 22 ILM (1984), 1199-1200.
92 See the statement quoted in Neue Ziircher Zeitung of 15 September 1983, 31 (‘Verletzung
elementarer Grundsitze des Volkerrechts’). On the Swiss conduct see further Linsi

(1994), 232-235; for the German response Raub/Malanczuk (1985), 735.
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pursuant to article 41 UNC. Instead, the Council (deciding not to act
under Chapter VII UNC) merely recommended that member States
adopt sectoral economic boycotts, including export bans on technology
and import bans on industrial products.”” In terms of the law, this
meant that the resolution could not in itself justify conduct that
would otherwise be unlawful.”* When EC member States adopted and
implemented the recommended measures, their conduct was thus not
mandated by UN law, but had to be justified with reference to general
international law.””

More importantly, the United States Congress adopted sanctions
that went beyond the measures recommended in SC Res. 569 (1985).
Section 306 of the 1986 Comprehensive Anti-Apartheid Act’® e.g. sus-
pended a bilateral aviation agreement concluded in 1947.°” Contrary
to article IX of that agreement - to which representatives of South
African Airways referred in a protest note - this suspension was effective
immediately,”® and was meant to encourage the South African
government ‘to adopt measures leading towards the establishment
of a non-racial democracy.””” For present purposes, it is important
to note that despite the UN’s involvement, these measures qualify as
decentralised enforcement action directed against South Africa’s
apartheid policy.

93 SC Res. 569 (1985). An arms embargo had already been imposed by SC Res. 418 (1977).
In contrast to the argument developed in the following, Rosenstock (1994), 330, has
argued that the sanctions adopted by western States were intrinsically lawful and thus
did not require to be justified. In view of the specific treaties referred to in the text, this
assertion cannot be sustained.

9% Cf. Frowein/Krisch, in: Simma (2002a), article 39, MN 31, and article 41, MN 33. The point is
controversial, and others have argued that even Security Council recommendations
should justify conduct that would otherwise be unlawful: see e.g. Stein (1987), 60;
Cassese (1986), 244. This view would seem to neglect the distinction between measures
intending to produce legal effects (such as resolutions or authorisations) and recom-
mendations deliberately qualified as non-binding.

95 For the measures see EC Bull. 1985, No. 9, para. 2.5.1; EC Bull. 1986, No. 9, para. 2.4.2.

9% 26 ILM (1987), 79. °7 66 UNTS 233.

98 See the Implementation Order of the US Department of Transportation (Order

86-11-29), 26 ILM (1987), 104. Cf. ibid., 105, for the complaints by South African

Airways.

Ibid., 105. According to Rousseau (1986), 949, Australia equally suspended Aeroflot

landing rights, and thereby violated an existing aviation agreement. In contrast,

Canada’s similar measures remained mere retorsions, as Canada had not assumed

any treaty obligations in relation to South Africa (cf. the statement of Secretary of State,

Joe Clark, 24 ILM (1985), 1470-1471).
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Various countries - Iraq (1990)

Iraq’s invasion of Kuwait, on 2 August 1990, provides further evidence
of the often intricate interplay between institutional and decentralised
responses against wrongful acts. As is well known, the invasion
prompted a series of Security Council resolutions. Actual sanctions
were first authorised in SC Res. 661 of 6 August 1990.'°° By that
time, a great number of countries - including Japan, Australia, the
United States, the member States of the European Community, and
Czechoslovakia - had already imposed economic sanctions on Iraq,
with immediate effect, notably by freezing Iraqi assets.'’" As is clear
from the sequence of events, and is indeed acknowledged in some of the
statements,'%” this conduct initially could not be justified as an enforce-
ment measure under Chapter VII UNC. Instead, measures taken prior to
SC Res. 661 constituted decentralised enforcement measures, as did
measures taken by non-member States such as Switzerland.'’” Finally,
it may be pointed out that, although Iraq’s conduct amounted to an
armed attack in the sense of article 51 UNC, States did not specifically
justify their conduct as acts of collective self-defence. Just as in the case
of the Falklands/Malvinas crisis, there is thus no reason to exclude it
from the present analysis.

100 For the earlier condemnation of Iraq’s conduct see SC Res. 660 of 2 August 1990.

101 See the statement by the Japanese Chief Cabinet Secretary (5 August 1990), annexed to

UN Doc. §/21449; statement of the Australian Attorney-General and Acting Foreign

Minister (6 August 1990), annexed to UN Doc. §/21520; US President Bush’s Executive

Order No. 12722 (2 August 1990), reproduced in 84 AJIL (1990), 903-905; statement of

the Government of the Czech and Slovak Federal Republic on the Iraqi aggression

(3 August 1990), reproduced in Bethlehem (1991), 101; and the statement by the EC

member States of 4 August 1990, reproduced ibid., 111-112. As for (European) national

implementation measures taken before the relevant Security Council resolution see

e.g. Decree No. 90-681 of the French Minister if the Economy, Finance and Budget (2

August 1990); Decree-Law No. 220 of the Italian President (6 August 1990); Regulation

of the Luxemburg Grand Duchy (6 August 1990); Sanctions Decree 1990/No. G 90/1463

of the Dutch Ministers for Foreign Affairs and Finance (6 August 1990); Order No.

19202 of the Spanish Minster of the Economy and Finance (all reproduced in

Bethlehem (1991), 120-121, 178-179, 218, 232-233, 294 respectively).

See e.g. Japan’s commitment (in the statement referred to in the last footnote) that UN

measures would be implemented ‘when a resolution on sanctions is approved by the

Security Council’.

103 See Swiss note verbale to the UN Secretary-General (22 August 1990), UN Doc. S/21585;
and cf. Ordinance Instituting Economic Measures Against the Republic of Iraq and the
State of Kuwait (7 August 1990). Both documents are reproduced in Bethlehem (1991),
307-308. Cf. further Linsi (1994) for a comprehensive assessment of the change of
Swiss foreign policy marked by the Iraqi sanctions.
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European and Commonwealth countries - Nigeria (1995)
On 10 November 1995, the Nigerian dissident Ken Saro-Wiwa and eight
associates were executed after having been sentenced to death by a
Nigerian special court. The Nigerian military government was widely
perceived to be responsible for this incident, as well as for the systematic
violation of basic human rights taking place since the annulment of the
democratic elections in 1993. The UN General Assembly ‘condemn|ed]
the arbitrary execution ... and express[ed] deep concern about other
violations of human rights and fundamental freedoms in Nigeria.”'**
European and Commonwealth States, while shying away from imposing
an oil embargo, adopted a variety of sanctions, ranging from sports boy-
cotts to travel restrictions.'® For present purposes, two specific measures
are of particular relevance. First, when discussing possible responses,
EC member States were prepared to freeze Nigerian bank accounts in
Europe,'’® which would have meant a violation of their obligations
under general international law. When realising that this measure would
not have produced any meaningful effect (most assets having already been
transferred to Swiss bank accounts), they eventually refrained from
adopting it. This decision was based on functional, rather than legal,
considerations; the fact that the measure was discussed suggests that a
violation of international law would have been considered justified.'’”
Secondly, Commonwealth member States suspended Nigeria from
the organisation, and threatened to expel it if it did not restore democ-
racy.'%® Unlike the (planned) freezing of assets, this measure is more
difficult to evaluate in legal terms. The first question that needs to be
addressed is whether the suspension affected rights of Nigeria, and thus
required to be justified. The more convincing view is that it did. Despite
its informal structure, the Commonwealth constitutes an international
organisation, whose membership brings with it obligations (notably to
make financial contributions) as well as rights (such as the right to
participate in the decision-making process of the organisation, or the
right to receive technical and development assistance).'’” Of course, by

104 GA Res. 50/199 (1995).

105 For a survey and further background information see Tomasevski (2000), 288-293;
Torelli (1996), 234-236.

106 Cf. Dzida (1997), 263-264, for references.

107 Weschke (2001), 124-125; and further Dzida (1997), 263-264.

108 Cf. 66 BYIL (1995), 626.

109 On the legal character of the Commonwealth, and its character as an international
organisation see Dale (1982), 451; Duxbury (1997), 346-349; Bowett/Sands/Klein (2001),

f=3
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suspending Nigeria, the members of the Commonwealth mainly decided
to send a political message. However, the suspension also meant that
Nigeria was precluded from exercising its membership rights. As it was
not taken by organs of the institution, but by the Commonwealth Heads
of Governments, the decision would seem to be attributable to the States
supporting the action.

As regards possible justifications, the situation is more straightfor-
ward. Quite clearly, the suspension could not be justified with reference
to specific institutional rules of the organisations. While the 1971
Singapore Declaration of Commonwealth Principles and the 1991
Harare Commonwealth Declaration lay down basic principles of the
organisation, neither document addresses the question of suspension
of membership.' '’ In order to justify the violation of Nigeria’s member-
ship rights, Commonwealth members thus had to rely on justification
deriving from general international law. Among commentators, the
general view seems to be that suspensions from membership, in the
absence of an express provision, are to be characterised as a
countermeasure.' "’

African States - Burundi (1996)

The assassinations of Presidents Ndadaye and Ntaryamira, in
1993-1994, derailed the process of Burundi’s democratisation.
Between 1994 and 1996, the country was gripped by inter-ethnic terror
and counter-terror opposing Hutu rebels and the Tutsi-led military,
leading to a humanitarian catastrophe deplored, for example, by the
United Nations and First Arusha Summit of East African States.''* On 25
July 1996, Burundi’s former military ruler, Pierre Buyoya, seized power
in a military coup, dissolved parliament, and banned political opposition
parties. East African States involved in the Arusha process immediately

145-146. Interestingly, unlike in the case of most other international organisations,

these rights are mostly not based on written treaty provisions, but customary in character.

This is but a consequence of the Commonwealth’s peculiar non-institutionalised

character, and does not affect the legal nature of the rights in question.

Both declarations are available at http:/fwww.thecommonwealth.org/whoweare/

declarations. On their relevance see Schiavone (1997), 67.

111 See e.g. Bowett/Sands/Klein (2001), 545-546. Contrast Simma (1970), 66-67, who
invokes article 60, para. 2(a) VCLT.

112 gSee, inter alia, SC Res. 1012 (1995); GA Res. 50/159 (1995); UN Doc. S/PRST/1995/10;
UN Doc. S/PRST/1995/13; and, for the Joint Communiqué of the First Arusha Summit,
UN Doc. §/1996/557. For a brief overview see Tomasevski (2000), 238-247.
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condemned the coup and demanded the restoration of democratic
institutions. Beyond that, they agreed to ‘exert maximum pressure on
the [new| regime in Bujumbara’, and to this effect, adopted a trade
embargo, cut air links with Burundi and imposed a travel ban on the
new leaders.''® Burundi protested against these measures, which it
considered to be ‘in every respect contrary to the Charter of the
United Nations, the Charter of the Organization of African Unity, and
to international law as a whole.”' ' It must be admitted that the relative
lack of documentation renders a proper evaluation of these sanctions
difficult. On the basis of statements by both Burundi and the responding
States, it can, however, be said that the trade embargo, initially covering
arms and supplies, evolved into a general boycott, from which exemp-
tions for fertilisers and seeds were granted once the Buyoya regime had
restored parliament.''” In terms of the law, these measures prima facie
would have violated Burundi’s rights under the WTO agreements, espe-
cially articles XI and XIII GATT. This in turn means that Kenya, Rwanda,
Uganda, and Tanzania, which by July 1996 had become WTO members,
were in breach of their international obligations.''® Furthermore,
Rwanda and Zaire/DRC arguably were in breach of the Treaty establish-
ing the Economic Community of the Countries of the Great Lakes
(CEPGL),""” which obliges member States to facilitate economic integra-
tion and which, although defunct, had never been formally suspended
or denounced.''® In any event, the language of the resolutions, espe-
cially the commitment to exercise ‘maximum pressure’ or ‘the neces-
sary pressure’,''” seems to suggest that in view of the participating
States, sanctions involving breaches of international law were consid-
ered to be justified.

113 See Joint Communiqué of the Second Arusha Summit, para. 11; UN Doc. A[51/264-S|

1996/620; and cf. also the brief summary in Angelet (2003), 226-227.
114 UN Doc. A[51/409-5/1996/788; and already UN Doc. S/1996/690.
115 Cf. the summary in UNYB 1996, 84.
16 For the relevant information on membership see http:/fwww.wto.orglenglish/
thewto_efwhatis_e/tif_eforg6_e.htm.
Cf. http:/[www.cepgl.com for the text of the agreement.
Cf. Schiavone (1997), 94-95, for a brief survey of the CEPGL. The 0il Platforms and
Nicaragua cases (involving treaties of amity and friendship between countries whose
relations at the time of the proceedings were characterised by neither) show that even
where the original circumstances leading to the conclusion of treaties have changed,
one should not lightly presume that the legal obligations arising thereunder had
ceased to apply.
Cf. the Joint Communiqués adopted at the Second and Third Arusha Summits, UN Doc.
A[51/264-S[1996/620 (para. 11) and UN Doc. A/51/513-S/1996/857 (para. 9) respectively.
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European countries - Yugoslavia (1998)

Throughout the year 1998, European States discussed how to respond to
the mounting crisis in Kosovo. On 7 May and 29 June 1998, the Council
of Ministers, having deplored the repression of ethnic Albanians within
Kosovo, decided to freeze Yugoslavian assets and to impose upon
Yugoslavia an immediate flight ban.'*” These measures went beyond
the international sanctions regime imposed by the UN Security
Council.'*! For all participating States, the decision to freeze assets
constituted a violation of international obligations. In addition, at
least in the case of France and the United Kingdom, the flight ban was
in violation of existing bilateral aviation agreements, none of which
allowed for the immediate suspension of landing rights.'** While
France implemented it without further discussion, the decision-making
process within the British government reveals the tension between
treaty adherence on the one side, and effective sanctions on the other.
Questioning the legality of an immediate suspension, the Foreign and
Commonwealth Office proposed to denounce the treaty in accordance
with the procedure prescribed in article 17, which would have triggered
a 12 months’ grace period.'** Under pressure by other European coun-
tries, the British government eventually suspended the agreement with
immediate effect."** The Foreign Secretary’s statement to Parliament
shows that this decision caused considerable uneasiness: ‘President
Milosevic’s ... worsening record on human rights means that, on
moral and political grounds, he has forfeited the right of his Government
to insist on the 12 months’ notice which would normally apply.’'*”

120 See Common Position 98/326/CFSP, O] 198, L 143/1, and Common Position 98/426/
CFSP, 0] 1998, L 190/3. For the implementation see Regulation 1091/98, OJ 1998,

L 248/1.

By SCRes. 1160 of 31 March 1998, the Security Council had imposed an arms embargo.
Further sanctions were imposed in SC Res. 1199 of 23 September 1998, i.e. after the
relevant actions by European States.

For the texts of the agreements see RTAF 1967, No. 69; UKTS 1960, No. 10 respectively.
The subsequent discussion is based on the assumption that the respective treaties,
originally concluded with the Federal Socialist Republic of Yugoslavia, continued to
apply in relation to the Federal Republic of Yugoslavia. This view was implicitly taken
by the British government; cf. the statement in 70 BYIL (1999), 555. Contrast, however,
Wibaux (1998), 279-280.

See Wibaux (1998), 263 and 267 (summarising the debates among European States).
See the statements by Foreign Secretary Cook (denying that other European States had
exercised pressure), reproduced in 69 BYIL, 580-581 and 70 BYIL (1999), 555-556, and
further Wibaux (1998), 267.

69 BYIL (1998), 580-581 (emphasis added). Cf. also the subsequent statement
reproduced in 70 BYIL (1999), 555-556.
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Various countries - Zimbabwe (2002-2003)

Finally, the on-going international pressure mounted by western and
Commonwealth States against the government of Zimbabwe in the
years 2002-2003 provides the most recent evidence in point.'*® As in the
instances examined above, the various sanctions are a mix of retorsions
and measures requiring justification. The case of Zimbabwe, however,
differs from the previous cases in that it involves a treaty that recognises
the essential relevance of human rights and good governance. Under
article 96 of the framework treaty governing relations between
European States and Zimbabwe, the Cotonou Agreement (which
replaces the earlier Lomé Conventions),'”” the Community and its
member States are specifically entitled to adopt ‘appropriate measures’ -
including, as a last resort, the suspension of the agreement - if another
party ‘has failed to fulfil an obligation stemming from respect for
human rights, democratic principles, and the rule of law’."** Unlike in
the cases of Uganda and Liberia examined above, the decision to suspend,
from February 2002, financial aid and development assistance owed to
Zimbabwe, therefore could be based on the specific terms of article 96
of the Cotonou Agreement, and did not have to be justified as a
countermeasure.'*’

In contrast, no such specific justification applies to a second type of
sanction imposed on Zimbabwe. Deploring the violation of civil and
political rights and the intimidation of opposition groups, the EC
Council of Ministers decided to adopt a variety of economic sanctions,
including the freezing of assets of members of the Zimbabwean govern-
ment."*’ Since this measure violated Zimbabwean rights under general

126 For an analysis of the measures adopted by the European Community see Pillitu
(2003), 55.

27 0] 2000, L 317/3; and for the regime of transitional application Decision 1/2000 of the

ACP-EC Council of Ministers, O] 2000, L 195/46. On the evolution of human rights

clauses in the external relations of the European Community see Brandtner/Rosas

(1998), 473; RiedeljWill (1999), 723.

See Cotonou Agreement, article 96, para. 2(a); as for the scope of ‘appropriate

measures’ see article 96, para. 2(c)(i). In addition, article 9 prescribes that respect for

human rights is an ‘essential element’ of the EC-ACP cooperation.

129 Cf. EC Bull. 2002, No. 1/2, 147 (para. 1.6.155-156); and further Pillitu (2003), 63-72. For
the Community’s response against Uganda and Liberia see above, sections 6.2.1.a.1
and 6.2.1.a.2.

139 Common Position 2002/145/CFSP, O] 2002, L 50/1 (article 3 and 4); for the implementation
see Regulation EC 310/2002, O] 2002, L 50/4. The measures initially applied for twelve
months, but were renewed in early 2003, cf. Common Position 2003/115/CESP, O]
2003, L 46/30; Regulation 313/2003, O] 2003, L 46/6.
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international law rather than the Cotonou Agreement, it did not fall
within the scope of article 96, nor could it be justified under any other
specific treaty. The same reasoning applies to the identical measures
adopted by the United States in March 2003."*" Finally, the decision to
suspend Zimbabwe from the Commonwealth'*” finds no basis in any
specific treaty document either. Following the argument developed
above, with respect to Nigeria,'*” this measure violates actual member-
ship rights, and thus requires to be legally justified. All three responses
therefore qualify as countermeasures.

6.2.1.b Statements implying a right to take countermeasures

In addition to these examples, States have at times asserted a right to
resort to countermeasures in response to another State’s previous
wrongful conduct; their actual responses, however, have remained
mere retorsions. While not of the same evidentiary value, the respective
statements show that a violation of international law would have been
considered justified, and are thus relevant. The planned freezing, by EC
member States, of Nigerian assets has been considered already.'** In
addition, the following instances may serve to illustrate the point.

G7 declarations on aircraft hijacking (1978/1981)

Determined to strengthen international cooperation against aircraft
hijacking, the governments of the G7 States, at their 1978 meeting,
adopted the so-called ‘Bonn Declaration on Air-Hijacking’.'*® Under its
terms - reaffirmed at the Ottawa and Tokyo summits'® - the G7 States
agreed to take joint action against countries harbouring hijackers.
Where another country refused to extradite hijackers, or to return the
hijacked aircraft, G7 States would ‘take immediate action to cease all

131 Blocking Property of Persons Undermining Democratic Processes or Institutions in

Zimbabwe’, Executive Order of 7 March 2003, available at: http:/fwww.ustreas.gov/
offices/eotffc/ofac/sanctions/t11zimb.pdf.

See the statement by the Commonwealth Chairpersons’ Committee, 19 March 2002,
available at: http:/fwww.thecommonwealth.org/whoweare/declarations. The measure,
initially valid for one year, was confirmed at the Commonwealth General Meeing on
7 December 2003, prompting Zimbabwe to withdraw from the organisation. See
‘Statement on Zimbabwe’ of 7 December 2003, available at http://www.chogm2003.info,
and cf. ‘Zimbabwe Has Last Word Over Expulsion’, The Times, 8 December 2003,
available at http://www.timesonline.co.uk.

Cf. above, pp. 220-221 (discussing Nigeria’s suspension from the Commonwealth).
See above, section 6.2.1.a (pp. 220-221). The Nigerian case was included in the above list
because Nigeria’s suspension from the Commonwealth amounted to an actual violation.
135 17 ILM (1978), 1285. 3¢ 20 ILM (1981), 956; 25 ILM (1986), 1005.
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flights to that country ... [and] halt all incoming flights from that
country or from any country by the airlines of the country con-
cerned.”’”” Debates at the summit show that the declaration was
intended to cover the immediate suspension of aviation agreements.'*®
As is clear from the preceding discussion, this conduct would almost
inevitably entail the breach of such agreements, few of which recognise
aright of immediate suspension. Nor could it have been justified under
the terms of the 1970 Hague Convention for the Suppression of
Unlawful Seizure of Aircraft, which does not envisage the suspension
of air links."”® Although never invoked to justify the suspension of
treaties,'*” the Bonn Declaration thus implicitly recognised a right of
G7 States to take countermeasures irrespective of individual injury.’*’

Western countries - Iran (1979-1980)

The collective measures adopted by western States against Iran in the
wake of the Hostages crisis provide another example.'** Following the
condemnation of the Iranian conduct'** by the IC] and the UN Security
Council, European and other western States adopted a variety of trade
sanctions and, inter alia, decided to suspend all contracts concluded with
Iran after the seizure of the US embassy. Since the United States’
attempts to adopt a Security Council resolution ordering sanctions
proved unsuccessful, these measures constituted decentralised enforce-
ment action.'** At least arguably, they remained intrinsically lawful,
and did not require to be justified.'*> Statements by the European
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17 ILM (1978), 1285 (paras. 2 and 3).

Frowein (1994), 418; Oppermann (1981), 512.

Bussutil (1982), 479-481; and cf. 10 ILM (1971), 133. As Bussutil observes, the Bonn

Declaration did not distinguish between States parties to the 1970 Convention and

third States.

When, in 1981, Afghanistan refused to extradite hijackers responsible for the seizure

of a Pakistan International Airlines aircraft, G7 States decided to act according to the

principles set out in the declaration. States that actually had entered into aviation

agreements with Afghanistan decided to follow the denunciation procedure prescribed

in the treaty; cf. Chamberlain (1983), 628; Weschke (2001), 99-100.

Frowein (1994), 418; Weschke (2001), 99-100.

42 For further analysis see Schréder (1980), 121-124; Sicilianos (1990), 159-160; Frowein
(1994), 417.

143 See SC Res. 457 (1979) and 461 (1979); as well as the ICJ’s interim order, IC] Reports
1979, 7.

144 For the United States’ draft resolution see UN Doc. S/13735 (1980).

145 Unlike in many other examples examined so far, GATT law (which would have been

violated) did not apply, as Iran was not a party to the agreement. For an analysis of the

various measures see Lindemeyer (1981), 10; Enderlein (1980), 453.
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Parliament and the Council of Ministers however suggest that the
possibility of countermeasures was implied. Hence the Parliament
expressly encouraged States to adopt ‘all measures necessary’ to bring
about the liberation of the hostages, while the Council of Ministers took
the view that, despite the UN’s paralysis, general international law
permitted the imposition of coercive measures.'*°

6.2.1.c Actual non-compliance justified differently

Finally, States not individually injured have at times invoked other
justifications (notably the doctrine clausula rebus sic stantibus) in order
to justify non-compliance with treaty obligations. Admittedly, their
conduct is thus not directly relevant to the law of countermeasures.
The examples to be given in the following, however, illustrate what has
been stated already - that the difference between countermeasures and
other generally available justifications is very fine indeed. In fact, in
instances examined, commentators have suggested that the conduct
should have been justified as a countermeasure. Both factors justify a
brief treatment of two illustrative cases.

Netherlands-Surinam (1982)

A Dutch-Surinamese dispute of 1982 constitutes the first relevant
instance. Under agreements concluded in 1975, Surinam was entitled
to economic subsidies and financial assistance for the maintenance of
its military.'*” In 1980, a new military government seized power in
Surinam and, in December 1982, cracked down on dissidents, imprison-
ing and torturing opposition members, journalists, and unionists,
and executing at least fifteen persons. The Dutch government
responded by formally suspending the 1975 treaties, sharply protesting
against the human rights violations, which it considered to be ‘contrary
to the most fundamental concepts of constitutional government’.'**
Since Surinam’s right under the treaties did not depend on the observation
of human rights, the Dutch government could not rely on any

146 See the statements reproduced in EC Bull. 1980-4, points 1.2.6-1.2.9. For the various
national implementation measures see ibid., point 1.5.4.; for the measures adopted by
other (non-European) western countries cf. Rousseau (1980), 888.

147 See Tractatenblad 1975, Nos. 135 and 140 respectively. The financial assistance owed
under the latter treaty was later formalised in the Surinamese Armed Forces
Transitional Financial Provisions Scheme (Stb. 1977 No. 710).

148 Statements quoted in Siekmann (1984), 321. On the dispute see further Lindemann
(1984D), 64.
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treaty-specific justification. Neither did it claim a right to resort to
countermeasures. Instead, it argued that Surinam’s disregard for
human rights constituted a fundamental change of circumstances,
which was said to justify the suspension.’*’

European countries-Yugoslavia (1991)

The suspension and subsequent denunciation, by EC member States, of
the 1983 Co-operation Agreement with Yugoslavia, provides a second
example. In the autumn of 1991, the disintegrating parts of Yugoslavia
had agreed on a negotiated Peace Agreement. When fighting again
broke out, the European Community suspended, and later denounced,
the 1983 Co-operation Agreement.'”’ This led to the general repeal of
trade preferences on imports, and thus went beyond the weapons
embargo ordered by the Security Council in SC Res. 713 (1991). Both
suspension and denunciation were incompatible with the terms of the
agreement, which did not provide for immediate suspension but only
for denunciation upon six months’ notice."”" Justifying their response,
EC member States stressed their concern at the renewed fighting.
Following the pattern of the Dutch statement cited above, the relevant
decisions suggest reliance of the clausula rebus sic stantibus. In its 1998
decision in the Racke case,'”” the ECJ accepted this line of reasoning,
without questioning whether EC member States would have been
entitled to invoke the Yugoslav conflict as a relevant fundamental
circumstance.'>?

6.2.1.d An assessment

The list of cases discussed in the preceding sections is certainly not
exhaustive. In many other instances, often involving bilateral treaties,
it has not been possible to establish with sufficient certainty whether
the responding States’ conduct actually violated international law.
Mexico’s decision to cut economic ties with Spain in 1976 (following

149 Cf. Siekmann (1984), 321. In literature, it has been argued that the measure should

have been justified as a countermeasure, see e.g. Lindemann (1984b), 81-91;
Frowein (1994), 420-421.
150 The agreement can be found in O] 1983, L41/1. See O] 1991, L 315/1 for the suspension
and OJ 1991, L 325/23 for the denunciation.
151 See article 60, para. 2 of the agreement and cf. Chinkin (1997b), 196-197.
152 Racke case [1998] ECR I-3655, paras. 52-59.
For criticism of this approach see e.g. Crawford, Third Report, para. 396 (especially his
note 36), and further Klabbers (1999), 179.
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the execution of Basque separatists)'** or France’s and Belgium’s refusal,
in 1979 and 1990 respectively, to implement treaties providing for
military and economic aid to the Central African Republic and Zaire
(following the killing of demonstrators in Bangui and Kinshasa)'*” are
typical examples.'”® More generally, the lack of proper documentation,
both as regards the measures adopted and the possibly affected treaties,
renders an exhaustive coverage almost impossible. Finally, lack of
documentation also makes an assessment of more recent, or on-going,
sanctions very difficult. These factors notwithstanding, the preceding
survey reveals a considerable amount of evidence in point. Before
beginning to evaluate it, some key features may briefly be summarised.

It has been shown that in at least thirteen cases, States not individually
injured have taken countermeasures in response to previous wrongful
acts of another State. In various other cases, they have either asserted a
right to do so, or have violated international law but justified their
conduct under doctrines of general treaty law. In most instances, a
considerable number of (mostly western) States adopted countermeas-
ures, acting either in concert or independently. With one possible
exception,'”” all responses were directed against States principally
responsible for the alleged wrongful act, whereas States condoning
the conduct in question have not been targeted.

With respect to the types of responses, countermeasures were usually
taken alongside retorsions. In some cases, they went hand in hand with
institutional sanctions, or where taken following an independent con-
demnation of a previous wrongful act. Their actual effects were often
rather trivial, notably in the frequent cases involving temporary suspen-
sions of landing rights. In fact, practice suggests that commentators
hoping for a truly effective system of protection of obligations erga

154 Cf. Rousseau (1976), 590-598 for a summary of the dispute.

155 See Rousseau (1980), 363-364; and Dzida (1997), 263, respectively. Lattanzi (1983), 322,
qualifies the former, Dzida (1997), 263 the latter case as a countermeasure.

Another response, often qualified as countermeasures, but for which it has been
impossible to establish beyond doubt that a violation has occurred, is the reaction by
western States against the Soviet Union following the 1979 invasion in Afghanistan.
For a survey of the measures see Weschke (2001), 101-102; for a different analysis

cf. Sicilianos (1990), 157-159; Kessler (2001), 84-85.

It may be argued that western States’ responses against the Soviet Union, in connection
with the imposition of martial law in Poland, did not target the principally responsible
State. On the other hand, it seems undeniable that the Soviet Union was heavily
involved in the decision-making process preceding the adoption of repressive measures,
and also amassed troops along Poland’s eastern border, thereby exercising
considerable influence on the situation.
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omnes might have been over-optimistic. Conversely, the repeated warn-
ings against abuse are perhaps even more exaggerated; practice exam-
ined in the previous sections does not suggest that the recognition of a
right to take countermeasures would necessarily lead to ‘mob violence’
or a ‘reign of chaos’.'”®

As regards the types of breaches prompting countermeasures, States
have not responded against isolated or minor violations, but only if the
previous breach had assumed considerable proportions. Although an
exact threshold is difficult to establish, it seems fair to say that counter-
measures were taken in response to large-scale or systematic breaches.

Finally, with respect to the legal rules concerned, two broad, and
often overlapping, categories can be identified. In most cases, States
have responded against breaches of obligations protecting human
rights of individuals or groups. Most other responses have been directed
against forcible conduct of another State (whether amounting to an
illegal use of force in the sense of article 2, para. 4 UNC or not), giving
rise to breaches of humanitarian law or causing serious humanitarian
concerns.

The question remains how this body of international practice affects
the rules governing countermeasures and obligations erga omnes. This
question will now be assessed. For the sake of convenience, it seems
preferable to begin by giving a brief preliminary assessment. This will
be refined in subsequent sections, which evaluate the main arguments
advanced by commentators.

A preliminary evaluation

At first glance, international practice seems to warrant two rather
straightforward conclusions. A first, brief observation concerns the
States targeted by responses. In the light of the controversies caused
by the Court’s East Timor judgment,'”” it is worth noting that responses
have been directed against States that (in the terminology used above)
were principally responsible for the wrongful conduct. Practice with
regard to obligations erga omnes thus confirms the general rule pursuant
to which countermeasures cannot affect rights of third States.'®’

158 Cf. Marek (1978-1979), 481; and Weil (1983), 432-433.

159 See above, section 5.2.5.b.

160 See above section 1.1. Insofar as States condoning conduct of other States might be in
breach of their self-standing duty not to recognise consequences of grave wrongful
acts, this breach would usually not give rise to responsibility erga omnes. See further



STANDING TO TAKE COUNTERMEASURES 231

More important are the findings concerning States entitled to take
countermeasures. Here, practice equally seems straightforward. On the
face of'it, it clearly contradicts the widely held view that countermeas-
ures could only be taken by individually injured States. In a surprisingly
large number of cases (most of which involved conduct of a considerable
number of States, and often violations of different obligations), States
have rejected this restrictive approach by resorting to countermeasures,
although they could not claim to have been individually injured. Given
the problems of documentation, it seems likely that the actual number
of such cases is considerably higher. That said, even the documented
evidence has forced critics to concede that countermeasures in the
general interest account for a large portion of the overall practice
regarding countermeasures.'®’ To these instances, one has to add
statements in which States not individually injured have asserted a
right to take countermeasures in response to serious wrongful acts.
Finally, even where States have relied on other concepts (such as the
clausula rebus sic stantibus), their conduct cannot be ignored altogether. It
shows that States are willing to interpret other generally available
justifications in the light of community interests and thus further
undermines the traditionally restrictive approach governing responses
to international wrongs. In the light of these considerations, it seems
over-cautious to qualify practice - as the ILC and its Special Rapporteur
have done - as ‘sparse’ or ‘embryonic’.'®” Quite to the contrary, at least
in the case of systematic or large-scale breaches of international law,
there seems to exist a settled practice of countermeasures by States not
individually injured.

Counter-arguments examined
Predictably, given the sensitivity of the topic, this preliminary evalu-
ation is not generally shared. Those disagreeing with it have raised a

above, section 5.2.5.b; and cf. Delbriick (1992d), 91-97, for attempts to justify
countermeasures taken against States other than the principally responsible State.
See Alland (1994), 364-365, who concedes that ‘un part non négligeable de la pratique
étatique des contre-mésures au cours de la derniére décennie est le fait d’Etats qui
n’étaient pas directement lésés par le fait internationalement illicite auquel ils
répondaient.’

See para. 6 of the ILC’s commentary on article 54 ASR; and para. 8 of the introductory
commentary to Part Three, Chapter II. See also Crawford, Fourth Report, para. 71; but
contrast Crawford, Third Report, para. 395 (speaking of ‘a considerable number of
cases’). For criticism of the ILC’s assessment see Sicilianos (2002), 1142-1143.
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number of interrelated points, which in their view warrant a more
cautious assessment. On the basis of their comments, five counter-
arguments will be examined in the subsequent sections. By engaging
with them, the analysis will move beyond the preliminary assessment
given so far.

The relevance of the erga omnes concept The first question is
whether the practice discussed above has actually been influenced by,
and is relevant for, the erga omnes concept. The point needs to be addres-
sed because States have hardly ever expressly cited the erga omnes
concept in order to justify their conduct.'®® Given the (albeit scarce)
existence of pre-1970 precedents, one might wonder whether inter-
national practice regarding countermeasures has evolved independ-
ently, and whether the erga omnes concept has really made much of a
difference. Three considerations suggest that it has, and that it is
correct to assess international practice in the light of the newly
emerged concept.

For once, some pre-1970 cases notwithstanding, there has been, since
Barcelona Traction, a considerable increase in the number of cases in
which States not individually injured have been prepared to adopt
countermeasures in response to previous breaches of international
law. Furthermore, States’ responses, while not expressly referring to
the notion of obligations erga omnes, often express the ratio upon which
that concept is based, namely the idea that because of their importance,
certain obligations are the concern of all States. Justifying the measures
adopted by its country during the Teheran Hostages crisis, the Japanese
foreign ministry, for example, stated that the dispute ‘was not simply a
bilateral issue but a problem for the international community as a
whole.”'®* In similar terms, many statements justifying or announcing
the measures discussed above stress the fundamental character of the
obligations violated.'®® In short, while (understandably) refraining from
using Latin legal terminology, States have taken up the gist of the
Court’s Barcelona Traction dictum.

Finally, and most importantly, there is a large overlap between the
circle of obligations whose breach has prompted responses and that of
obligations commonly considered to be valid erga omnes. Admittedly,
the difficulty precisely to define the scope of the erga omnes concept

163 Okowa (1999), 408.  '®* Cf. the statement reproduced in Oda/Owada (1986), 93-94.
165 See e.g. the statements cited in footnotes 48, 92, and 104.
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complicates this assessment. As has been shown in Chapter 4, only a
core of obligations erga omnes can be identified with precision, while the
status of others has to be assessed on the basis of international practice
(including, of course, State practice relating to countermeasures).'
However, it is interesting to note that in the clear majority of cases,
States have taken countermeasures in situations that often amongst
other violations, involved breaches of recognised ‘core’ obligations
erga omnes. Hence responses were directed against the illegal use of
force,'®” policies of apartheid and racial discrimination,'®® acts of geno-
cide,"® conflicts about self-determination claims,'” or the practice of
torture (often combined with other human rights violations)."”" In all
these instances, the erga omnes character of the obligation was beyond
doubt.

What is more, in cases not involving ‘core’ obligations erga omnes,
States have usually adopted countermeasures in response to wrongful
acts affecting obligations that count among the candidates most likely
to have acquired erga omnes status. By way of example, suffice it
to mention other human rights, such as the right to life, fair trial
guarantees, freedom of expression, or the freedom from arbitrary
detention.'”” In fact, the Teheran Hostages crisis, which, despite its
humanitarian implications, mainly involved breaches of diplomatic
and consular law, seems to be the only instance of State practice
that concerns obligations not commonly considered to be valid
erga omnes.

In short, although not expressly mentioning the erga omnes concept,
States have, in nearly all instances, responded against breaches of
obligations that are either recognised obligations erga omnes or count
among the most likely candidates. In line with what has been said
above, about the dialectic process of determining obligations erga
omnes,'”” this practice has implications for the identification of obliga-
tions erga omnes. Practice summarised in the preceding chapter notably
supports the view that the various human rights obligations mentioned

166 See above, section 4.2.2.

E.g. the cases of Irag-Kuwait and Argentina-Falklands/Malvinas.

E.g. the different instances involving South Africa.  '®° As in the case of Uganda.
E.g. the cases of Yugoslavia 1998 and 1991, or the frequent instances involving support
for anti-colonial struggles.

E.g. the cases of Burundi, Liberia, Uganda, or Surinam.

E.g. the cases of Poland/Soviet Union (1981), Nigeria, or Zimbabwe.

173 Cf. above, section 4.2.2.b.
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above are not only candidates, but actually have acquired erga omnes
status.'”* In any event, the almost complete congruence between obli-
gations prompting responses and obligations considered to be valid erga
omnes suggests that international practice is affected by the erga omnes
concept.

The selectivity of practice To many commentators, the alleged
irregularity, or sparsity, of practice is a second cause of concern. The
ILC’s Special Rapporteur on the law of State responsibility, James
Crawford, for example observed that ‘in the majority of cases involving
breaches of ... obligations [owed to the international community], no
reaction at all has been taken, apart from verbal condemnations.”'”®
Indeed, even some supporters note ‘the absence of much state prac-
tice’,’”® while others mention the lack of responses in specific instances
(such as during Pol Pot’s Cambodian reign of terror).'”” Selectivity, in
turn is said to weaken the case for the recognition of countermeasures
in the general interest.'”®

Whether one agrees with this counter-argument largely depends on a
factual assessment. The general proposition underlying it is hard to
dispute. Evidently, the more widespread the practice of countermeas-
ures against breaches of obligations erga omnes, the less difficult it is to
agree on the existence of the respective legal right. Also, it is obvious
that countermeasures have not been taken in all relevant instances, nor
even in all instances involving egregious international wrongs; in this
regard, practice can clearly be characterised as selective.

The real question that needs to be addressed, however, is a different
one: it needs to be determined whether practice, as some commentators
argue, is too selective, i.e. whether the relevant examples of State practice
can be qualified as isolated incidents rather than a settled practice. The
above survey strongly suggests that this is not the case. In fact, when
recapitulating the relevant examples, it may come as a surprise that in

174 Conversely, in may be noted in passing that practice provides little support for the

view that obligations in the field of international environmental law should be valid
erga omnes.

175 Crawford, Third Report, para. 396. See also Empell (2003), 85 and 424-425; Dzida
(1997), 264-266.

176 Kamminga (1992), 161; similarly Frowein (1994), 422.

177 See e.g. Hannum (1989), 82, especially at 137-138, for a strong condemnation of the
international failure to respond against the Pol Pot regime. On the relevance of the
Cambodian precedent cf. also Koskenniemi (2001), 341-342.

178 Cf. Kamminga (1992), 161-163.
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many of the high-profile disputes of the last thirty years - including the
humanitarian tragedy in Uganda, the Teheran Hostages crisis, the
Falklands/Malvinas conflict, the decade-long fight against Apartheid,
the Iraqi invasion of Kuwait, the Yugoslav and Kosovo conflicts, or
more recently the struggle for democracy and human rights in
Zimbabwe - States not individually injured have been prepared to take
countermeasures against erga omnes breaches. Although practice is not
uniform, it may thus be not as selective as frequent comments suggest.

Finally, it is worth pointing out that if international practice amounts
to a settled practice (which, it is submitted, the survey suggests), then
this finding cannot be disputed by singling out individual instances in
which States have not been prepared to respond. Of course, where
States remain passive when faced with egregious breaches of obliga-
tions erga omnes (as in the case of Cambodia), they will risk losing
political or moral credibility. When assessing the existence of a legal
right to respond, their conduct in a specific instance, however, is of
limited relevance only. As with respect to countermeasures generally,
the conduct remains an option, or faculte, of which States will avail
themselves when they see fit, having regard to a variety of legal and
other considerations.'”” Just as within bilateral relations (in which
resort to countermeasures is the exception rather than the norm),
their decision not to do so in a specific case therefore does not as such
affect the continued existence of the right.

The dominance of western practice Following a third counter-
argument, practice is dominated by a small group of western States,
and thus lacks the required degree of generality.'* Just as with regard to
the charge of selectivity, this counter-argument largely depends on a
factual assessment. As regards the law, it is accepted that the conduct
of groups of States, even if consistent, cannot alter rules of international
law against the expressed will of the majority of States.'®" As regards the

179 Stein (1995), 122-123; Sicilianos (1990), 174. See already above, Introduction, footnote
43, for brief references to works assessing the questions of a duty to intervene.

180 Cf. only Crawford, Third Report, para. 396; Sachariew (1988), 283-284; Empell (2003),
85, 424-425; similarly Poland in its comments on the ILC’s work on State responsibility,
UN Doc. A/CN.4/515, Add. 2, 18-19.

181 Cf. the Court’s judgment in the North Sea Continental Shelf case, IC] Reports 1969, 43-44
(paras. 75-76); and further Bernhardt (1992), 900; Akehurst/Malanczuk (1997), 41-42;
Dahm/Delbriick/Wolfrum (1989), 58-59. For a discussion of the required degree of
generality see Mendelson (1998), 211-227.
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available evidence, the situation is more controversial. At the outset, it
may be pointed out that the group of western States is not as small and
homogenuous as some commentators seem to suggest. The (allegedly)
exclusively western practice analysed above involves countries of four
continents and comprises States as diverse as New Zealand, Japan, and
(neutral) Switzerland.

More importantly, the survey also shows that the attitude of non-
western countries is far more ambiguous than is often assumed. Two
points seem particularly relevant.

First, although in the clear majority of cases, only western States
have taken countermeasures, there is some practice by non-western
States. By supporting the armed struggle against apartheid, African
States violated their obligations vis-a-vis South Africa. More generally,
(then) Socialist countries, as well as the members of the G77 (repre-
senting about two-thirds of the the countries of the world) have con-
sistently claimed a right to support anti-colonial and anti-apartheid
movements. With respect to self-determination and apartheid/racial
discrimination, international practice thus is decidedly non-western.'®*
As regards breaches of other obligations erga omnes, there also is
some non-western practice. Commonwealth countries (mostly non-
western), in 1995 and 2001, supported the suspensions of Nigeria
and Zimbabwe. (Then) Czechoslovakia was among the first States to
adopt concrete measures against the Iraqi invasion of Kuwait. Finally,
East African countries saw fit to impose sanctions on Burundi in 1996.
In the light of this evidence, reports about the exclusively western
character of international practice seem, if not greatly exaggerated,
then at least unbalanced.

A second point is of equal relevance. While not themselves resorting
to countermeasures, non-western States usually seemed to accept
western States’ conduct. In fact, one of the most astonishing aspects of
international practice is the lack of protests against countermeasures by
States not individually injured. Of course, States are not obliged to
protest against conduct they consider unlawful, and their silence need
not necessarily be qualified as tacit acceptance, especially where the
responses affected bilateral treaties, of which others States might not

182 Cf. also Sicilianos (1990), 167-169; Sicilianos (2002), 1143. It may be recalled that
Ghana and Malaysia were among the first countries to adopt economic sanctions
against South Africa, thereby violating their obligations under GATT (cf. above,
section 2.2.2.d).
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have been aware.'®®> However, it is crucial to note that even where
responses violated general international law or widely ratified treaties
and where they were widely discussed, States other than the target State
almost never voiced concern or critcism. Three examples may serve to
illustrate the point. During the Kosovo crisis (during which, inter alia,
132 member States of the G77 subsequently were to condemn NATO’s
military campaign),'®* the G77 States did not support Yugoslavia’s pro-
tests, made in public discussions before the Security Council,'®> against
the European flight embargo. Similarly, the clear majority of members
of the UN Security Council and international aviation organisations
supported the international sanctions against the Soviet Union follow-
ing the 1983 shooting down of a Korean aircraft.'®® Finally, no State
seemed unduly perturbed by the freezing of Iraqi assets in early August
1990, when that conduct had not yet been mandated by the United
Nations. In fact, on the basis of the available evidence, it seems that
only the countermeasures against Argentina (adopted during the
Falklands crisis) gave rise to serious discussions. As has been shown
above, States denouncing them did not dispute a general right to
respond against acts of aggression. Supporting Argentina’s territorial
claim to the Falklands/Malvinas islands, they simply took the view that
the conditions governing responses were not met."®’

Even when accepting that silence makes for ambiguous evidence, it
seems therefore difficult to escape the conclusion that non-western
States have frequently tolerated countermeasures adopted by western
countries. This in turn suggests that even if practice were exclusively
western (which it is not), it would not necessarily be opposed by the
non-western majority of States. Taken together, both considerations
undermine the third counter-argument.

A lack of opinio juris A fourth counter-argument focuses not on the
features of international practice discussed above, but on the attitude
of States responding to breaches. Its adherents take the view that

183 As to the role of silence, or absence of protests, see Mendelson (1998), 207-209. The
Anglo-Norwegian Fisheries case highlights the relevance of lack of protests with particular
clarity, see ICJ Reports 1951, 136-139. For a comprehensive account of jurisprudence
see Breutz (1997), 141-160.

184 See Ministerial Declaration, 24 September 1999, available at http://www.g77.org/Docs/
Decl1999.htm (para. 69).

185 Cf. UN Doc. §/1999/216. '8¢ See above, references in footnote 88.

187 See above, text accompanying footnote 80.
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practice is dominated by political, rather than legal, considerations. In
legal terms, it might be argued that although States, in the absence of
individual injury, have disregarded international law frequently, they
have not claimed a right to do so. Practice, while arguably settled
enough, would not be ‘accepted as law’, i.e. would not be accompanied
by the required opinio juris.'*®

In order to evaluate this fourth counter-argument, it is necessary
briefly to address the two different components of general international
law. Both practice and opinio juris have so far deliberately been addressed
together. This approach is based on the assumption that in the absence
of specific indications to the contrary, the conduct of States will be
based on an accompanying legal conviction; opinio juris thus can usually
be inferred from State practice.'® The fourth counter-argument
raises the question whether international practice in the field of
countermeasures bears out this assumption. Two factors might be
said to contradict it.

First, doubts would quite clearly be justified if the responding States
had conceded that their conduct was not justified in legal terms. The
United Kingdom’s conduct during the Kosovo crisis indeed seems to
point in this direction. As has been stated above, the British Foreign
Secretary, justifying the flight ban imposed during the Kosovo crisis,
stated that ‘on moral and political grounds’, Yugoslavia had forfeited its
rights under the British-Yugoslavian aviation treaty, while con-
spicuously omitting any reference to international law.'”° On the other
hand, the survey also shows that this form of conduct is exceptional. No
similar disclaimer was made regarding Yugoslavia’s rights under
customary international law, which the United Kingdom was prepared
to disregard when supporting the European freezing order. Nor is
there evidence suggesting that - to take but two examples - the United

188 (f. e.g. the remarks by the ILC’s Special Rapporteur, summarised in the ILC Report
2000, UN Doc. A/55/10, para. 356. For the quotation cf. North Sea Continental Shelf case,
ICJ Reports 1969, 44 (para. 77); for a succinct discussion of the role of opinio juris
Bernhardt (1992), 899-900.

189 See Judge Tanaka’s dissent in the North Sea Continental Shelf case, ICJ] Reports 1969, 176;
Lauterpacht (1958), 380; Dahm/Delbriick/Wolfrum (1989), 60; Akehurst/Malanczuk
(1997), 44; similarly Kirgis (1987), 149. Brownlie (2003), 8-9, notes that in the majority
of cases, the ICJ has followed this approach. For further judicial support see e.g.
Gulf of Maine case, IC] Reports 1984, 293-294 and 299 (paras. 91-93, 111); Anglo-
Norwegian Fisheries case, IC] Reports 1951, 128; Barcelona Traction case, IC] Reports 1970,
42 (para. 70).

190 Cf. above, footnote 125.
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Kingdom’s decisions to freeze Iraqi or Zimbabwean assets gave rise to
similar qualms. Finally, other States, during the Kosovo crisis as well as
in the other instances discussed above, have not qualified their position
either. All this suggests that the United Kingdom’s above-quoted state-
ment cannot be generalised.

Secondly, it might also be argued that practice was dominated by
political motives - hence, for example, the frequent countermeasures,
by western States, against the Soviet Union during the 1980s."°' In
response, it must be clarified that politically motivated conduct does
not necessarily lack opinio juris. On the contrary, as has been stated
above, a State’s decision to adopt countermeasures will inevitably
involve non-legal considerations. For practice to be legally irrelevant,
it would have to be shown that it is not only politically motivated, but
that the political motives have replaced the legal assessment.'”” This,
however, does not seem to have been the case. In the cases addressed
above, western States publicly condemned previous breaches of inter-
national law - often specifically referring to, for example, the freedom
of expression and association (as during the Polish crisis of 1981-1982)
or the prohibition against the use of force (after the shooting down of
the Korean aircraft in 1983) - and claimed to act in defence of inter-
national law. While their decision to resort to countermeasures (as
opposed to other forms of response) might have been influenced by
political considerations, their assessment of the underlying dispute
thus was legally relevant.

To sum up, neither aspect of the fourth counter-argument is ulti-
mately convincing. Only in one single case has a State publicly relied
on political and moral, rather than legal, considerations. In other cases,
politically motivated decisions to take countermeasures were based on
a legal assessment of the situation. On balance, States responding
against countermeasures considered their conduct to be accepted by
law; practice thus does not lack the required opinio juris.

191 Cf. e.g. the views of ILC members summarised in the ILC Report 2000, UN Doc. A/55/10,
para. 367.

192 The Court’s language has at times been misleading, notably its pronouncement in the
Asylum case, where it distinguished legally relevant conduct from conduct influenced
by ‘considerations of political expediency’ (IC] Reports 1951, 277). Despite this use of
language, the Court, when interpreting customary international law, has not shied
away from taking account of politically motivated statements. More generally,
Brownlie (2003), 6, and Ferrari Bravo (1985), 271-273, list ‘policy statements’ among
the most relevant manifestations of State practice.
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The requirement of collective action Finally, itis necessary at least
briefly to address a fifth argument often advanced in the literature.
Pursuant to many commentators, in order to limit the risks of abuse,
the right to take countermeasures should be restricted to conduct of
groups of States.'”” It is not always very clear whether this plea for
collective action is advanced de lege ferenda, or intended to form a
separate condition limiting the exercise of the right. In the former
case, one might readily agree that conduct by groups of States would
be less likely to be qualified as ‘mob violence’ or ‘vigilantism’,"”* and
therefore preferable. However, the real question is not whether inter-
national law should incorporate a requirement of collective conduct, but
whether practice suggests that it actually does. This cannot simply be
presumed: as has been stressed, obligations erga omnes do not neces-
sarily require enforcement by groups of States or even the international
community as a whole.'”® More importantly, the above survey suggests
that a requirement of collective action has not been accepted in inter-
national practice. While most countermeasures have been taken by
groups of States, there is no general pattern suggesting that only collective
conduct was considered justified. Not only are there instances in which
one country alone responded by way of countermeasure.'”® Moreover,
different countries often acted independently of each other rather
than on the basis of a collective decision-making process. If, nevertheless,
countermeasures were usually taken by groups of States, this may
reflect the growing internationalisation of foreign policies, or be due
to a shared perception of wrongful conduct. There is, however, little
evidence to suggest that States should have accepted a legal requirement
of collective action. Popular as it is in academic writings, the fifth
argument thus is not sustained by international practice.

193 See e.g. Oellers-Frahm (1992), 34-35; Rosenstock (1994), 333; Sachariew (1988), 280 and
284; Graefrath (1989), 166; similarly Frowein (1983), 258-259. A similar position had
been taken by Special Rapporteur Riphagen, see his draft articles 6 and 9, YbILC 1984,
Vol. II/1, 3; and already id., YbILC 1980, Vol. II/1, 121-122 (paras. 68-73); YbILC 1982,
Vol.1I/1, 45 (paras. 140-141); YbILC 1983, Vol. II/1, 12-13 (paras. 65-67). Cf. also para. 12
of the ILC’s commentary to draft article 30 of the first reading text, YbILC 1979,

Vol. I1/2, 118-119.

194 Cf. Marek (1978-1979), 481; McCaffrey (1989), 244.

195 See above, section 5.2.3, and Introduction to this chapter.

19 See e.g. the Dutch-Surinamese dispute of 1982 or the United States’ reaction against
the Soviet Union in the wake of the Polish crisis of 1981-1982.
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Interim conclusion To sum up, none of the five counter-arguments
therefore is ultimately convincing. It must be conceded that each of
them points to inconsistencies and uncertainties in the practice of
States. Taken together, they might want a more cautious assessment
of international practice than the one given above, by way of preliminary
conclusions.'”” Even though, the main features of that assessment
remain unaffected. In a remarkable number of cases, States not indivi-
dually injured have taken countermeasures against systematic or large-
scale breaches of international law. Obligations whose breach has
prompted these responses either belong to the agreed core of the obliga-
tions erga omnes or count among the most likely candidates. State practice
therefore confirms and refines the results of the above approach to
identifying obligations erga omnes. Contrary to the arguments made by
commentators, practice is neither exclusively dominated by western
States nor too selective nor less supportive of a requirement of collective
action. Finally, States resorting to countermeasures have hardly ever
denied the legal relevance of their conduct. In short, practice provides
strong support for the view that even in the absence of individual injury,
States are entitled to respond to serious breaches of obligations erga
omnes. It is in the light of this assessment that governments’ comments
on the ILC’s work will be analysed in the following.

6.2.2 Governments’ comments on the ILC’s work on State responsibility

The comments by government on the ILC’s work on State responsibility
provide a considerable amount of further evidence and help clarify
some issues left unaddressed in the preceding section. Very often,
these comments have had a decisive influence on the eventual content
of the ILC’s text. As has been stressed already, pressure by governments
was one of the reasons eventually leading the ILC to adopt article 54
ASR, which deliberately leaves open the question of countermeasures in
response to erga omnes violations.'”® What has so far not been said is that
for the ILC, this decision marked a clear departure from the position
taken only one year earlier. Unlike the eventual provision, article 54 of
the provisional set of draft articles adopted, after much discussion, in
2000 (‘article 54 [2000]’) had expressly recognised a right of all States to
take countermeasures in response to serious breaches of obligations
erga omnes. The relevant statements, which prompted the ILC to alter its

197 See above, pp. 230-231. ' See above, Introduction (to this chapter).
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text in the last minute,'”” will be assessed in the following. They are,
however, only part of the overall picture. In fact, already during the first
reading of the ILCs work, governments had commented on the question
of countermeasures in the general interest. Although most of these
comments did not directly address obligations erga omnes, but were
made in the context of debates about international crimes in the
sense of former draft article 19, they are relevant to the present study:
as shown above, under the ILC’s approach, an international crime pre-
supposed a serious breach of an obligations erga omnes.”°’ Before focus-
ing on the drafting history of article 54 ASR, the relevant first reading
comments will therefore briefly be evaluated.

6.2.2.a Comments made during the first reading

Ever since the ILC’s recognition of the concept in 1976, it was discussed
whether international crimes in the sense of former draft article 19
should entail a right of all States to resort to countermeasures.”’" Since
the ILC had not yet begun to spell out the legal regime applicable to
international crimes, governments were initially unable to comment on
any specific draft provisions. Furthermore, debates were overshadowed
by the more fundamental disagreement about draft article 19 as such,
which often prevented a meaningful debate about means of responding
against breaches.”’” As a result of both factors, most governments were
content to affirm that breaches in the sense of draft article 19 involved
responsibility vis-a-vis all other States.”’> Whether this meant that all

19

©°

Koskenniemi (2001), 341, speaks of ‘a last-ditch compromise’.

See above, section 4.2.2.b (text accompanying footnotes 149-151).

201 The relevant debates are recapitulated by Spinedi (1989), 64-77.

202 This does not mean that both questions were inextricably linked. Indeed, some
governments opposed to the concept of crimes seemed to accept that States not
individually injured could exercise right of protection; see UN Doc. A/C.6/37/SR.46,
para. 29 (Portugal); UN Doc. A/C.6/37/SR.48, para. 9 (Australia); UN Doc. A/C.6/37/SR.52,
para. 22 (United States). Conversely, at least two governments supporting the concept
denied that crimes would trigger any rights of protection of individual States; see the
comments by Sweden and Madagascar, UN Doc. A/C.6/37/SR.41, para. 12; UN Doc.
A|C.6/37/SR.46, para. 117.

For early support of this thesis see e.g. the observations by Egypt, UN Doc. A/C.6./31/
SR.30, para. 76-78; the Netherlands, UN Doc. A/C.6/31/SR.22, para. 5; or Somalia, UN
Doc. A/C.6/31/SR.31, para. 15. Cf. further Spinedi (1989), 72-73 (her footnote 232) and
Sicilianos (1990), 169-170 (his notes 379 and 381). As Spinedi (1989), 73, has pointed
out, this position was accepted even by States that initially had remained opposed to
the notion of crimes, such as France or Greece (cf. UN Doc. A/C.6/37/SR.38, para. 13; and
UN Doc. A/C.6/SR.40, paras. 45 and 47).

200

203
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States could take countermeasures in order to implement responsibility
was another question, usually left open.

Some governments, however, did address it. While not unanimous,
their statements, on balance, support the view that in the case of a crime,
all States - irrespective of individual injury and any previous collective
decision - could take countermeasures. Japan was one of the few govern-
ments unequivocally rejecting the idea.””* On the other hand, Indonesia,
Sri Lanka, the Netherlands, and the (then) two German States expressly
supported a general right to take countermeasures in response to
crimes;””” more cautiously phrased statements by other States at least
point in the same direction.”’° To Indonesia, the situation seemed parti-
cularly clear; hence its succinct statement that in the case of a crime ‘an
injured State [defined as a State individually injured| can take reprisals,
and the other States can do the same.’”"” Finally, the United States’
position deserves to be mentioned, as it shows that not all countries
rejecting the concept of crimes were necessarily opposed to counter-
measures in the general interest. Strongly condemning all attempts to
criminalise international responsibility, the US government, during the
General Assembly’s 39th session, invited the ILC to clarify under which
circumstances States not individually injured could respond to inter-
national wrongs by means of unilateral countermeasure.”’® This in turn
seems to imply that such circumstances could exist.

The ILC’s first reading text, eventually adopted in 1996, went along
with these proposals. Although omitting any reference to obligations
erga omnes, draft article 40 [1996] put forward a very broad notion of
injury, and, in para. 3, expressly provided that ‘ “injured State” means, if
the internationally wrongful act constitutes an international crime, all
other States.’””” More importantly, article 47 recognised, without

204 UN Doc. A/C.6/31/SR.21, para. 8 (stressing the risk of abuse).

205 See UN Doc. A/C.6./31/SR.30, para. 33 (Indonesia); UN Doc. A/C.6./31/SR.31, para. 15
(Sri Lanka) (specifically citing the right of self-determination of peoples); UN Doc. A/
C.6./31/SR.22, para. 5 (Netherlands); YbILC 1981, Vol. II/1, 75 and UN Doc. A/C.6./35/
SR.45, para. 11 (Federal Republic of Germany); and UN Doc. A/C.6./41/SR.36, para. 45
(German Democratic Republic).

206 See e.g. UN Doc. A/C.6/39/SR.42, para. 3 (Soviet Union); UN Doc. A/C.6/40/SR.24, para. 37
(Jamaica); UN Doc. A/C.6/40/SR.24, para. 89 (Paraguay). For further references see
Sicilianos (1990), 171 (his note 389).

207 UN Doc. A/C.6./31/SR.30, para. 33 (Indonesia). 2°® UN Doc. A/C.6/SR.42, para. 10.

209 Unfortunately, the commentary to that provision is of little explanatory value, merely
asserting that ‘it is clear from the very wording of article 19 of part 1 of the draft
articles that, in the first instance, all States other than the author State are to be
considered “injured States™’; YbILC 1985, Vol. II/2, 27 (para. 26).
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further restriction, the right of all injured States to respond to inter-
national wrongful acts by way of countermeasure.”"’

Although the first reading text was the subject of extensive scru-
tiny,”'" very few States opposed the substance of this regulation.
Those that criticised it did so largely because they were generally hostile
to the notion of crimes,”'” or because they objected to the unitary
concept of injury that article 40 [1996] enshrined.”’” Only three coun-
tries specifically warned against recognising a right of all States to adopt
countermeasures in response to international crimes.”'* In contrast, a
considerable number of other States, either directly or in a general way,
endorsed the rules on countermeasures. Ireland - which rejected the
concept of crimes - even warned that the regime of countermeasures
should not ‘unduly restrict a State’s ability to take effective counter-
measures in respect of certain wrongful acts involving obligations
erga omnes, for example human rights.”*'”> To sum up, governments’
first reading comments do not settle matters, but refine the results of
the previous analysis. As appears from both their express comments,
and from the relative absence of protests against articles 40, para. 3,
and 47 of the 1996 text, the majority of governments seemed prepared
to recognise a right of all States to take countermeasures in response
to those serious breaches of obligations erga omnes that amounted to
an international crime. Governments’ comments therefore confirm
the above discussion in that (i) States, in the absence of individual
injury, can take countermeasures in the general interest, but (ii) can
do so only in the case of serious breaches of particularly important
obligations.

210 A5 noted by Crawford, it is therefore incorrect to state that the first reading text left

open the question of countermeasures in the general interest (Third Report, para. 390;

but contrast Dzida (1997), 267). For further discussion of articles 40 and 47 [1996] see

e.g. Bederman (1998), 291; von Trautmannsdorff (1998), 211; Kawasaki (2000), 17;

Crawford (2000), 27.

The concept of crimes in particular attracted extensive comments; see UN Doc. A/CN.4/

488, 50-66, 105-106, 133-141; and UN Doc. A/CN.4/488, Add. 1, 5-6; UN Doc. A/CN.4/

488/Add. 2, 3-6; UN Doc. A|CN.4/492, 8-9. Cf. further the analysis in Crawford’s First

Report, UN Doc. A/CN.4/490, Add. 1, 6-9.

212 See e.g. UN Doc. A/CN.4./488, 100 (Switzerland); ibid., 101-102 (United States).

213 See e.g. UN Doc. AJCN.4/488, 100 (Germany); ibid, 96 (Austria).

214 See UN Doc. A.CN.4/492, 11-12 (Japan); UN Doc. A.CN.4/488, 141 (France); ibid., 138
(Czech Republic).

215 UN Doc. A.CN.4/488, 126.

211



STANDING TO TAKE COUNTERMEASURES 245

6.2.2.b Comments made during the second reading

Governments’ comments made during the second reading are much
more frequent. They have to be seen in the light of the ILC’s attempts to
overcome the impasse reached over draft article 19. As part of these
attempts, the Commission, during its 52nd session (2000), decided to
replace the category of crimes with that of ‘serious breaches of obliga-
tions owed to the international community as a whole’, i.e. breaches of
obligations erga omnes that involve ‘a gross or systematic failure ... to
fulfil the obligation, risking substantial harm to the fundamental inter-
ests protected thereby.”*'® Apart from triggering specific aggravated
consequences (listed in draft article 42 [2000]),”'” this category of
serious erga omnes breaches would have had implications on the regime
of countermeasures. Under article 50 [2000], States could, in principle,
take countermeasures only if they were individually injured or in
response to an interdependent obligation. In two exceptional situ-
ations, however, other States could do so as well. First, they could assist
an injured State and take countermeasures at its request (article 54,
para. 1[2000]). Secondly, and more importantly, irrespective of any such
request, all States could take countermeasures in the case of serious erga
omnes breaches (article 54, para. 2 [2000]). Especially the latter provision
had been very controversial, but eventually met with a ‘significant level

of approval’.*'®

216 See article 41, para. 2 [2000].

217 These notably included the duty to pay ‘damages reflecting the gravity of the breach’
(commonly understood to mean exemplary, non-compensatory damages). Under
article 42, para. 2 [2000], all other States were obliged not to recognise the situation
created by the serious breach, not to render aid or assistance that might help to
maintain the situation so created, and to cooperate to bring the breach to an end.
During the Commission’s 2001 session, the first of these special consequences (the
duty to pay exemplary damages) was deleted. For a discussion of the various special
consequences attaching to serious breaches, both under the provisional draft adopted
in 2000 and the eventual text adopted in 2001, see Sicilianos (2002), 1127; Wyler
(2002), 1161; Tams (2002b), 1181; and Gattini (2002), 1201.

218 gee ILC Report 2000, UN Doc. A[55/10, paras. 364-373, for a summary of the debates
and ibid., para. 385 for the Special Rapporteur’s concluding remarks on the subject
(referring to draft articles 50A and 50B, on which draft article 54 [2000] was based).
While the plenary debates clearly expose the different views, the crucial decision in
favour of draft article 54 [2000] was taken by the Commission’s Drafting Committee
whose debates are not published. The Drafting Committee’s considerations were
summarised by its Chairman, Giorgio Gaja, in his statement to the plenary, available
at http:/fwww.un.orgflaw/ilc/sessions/52/d_cstate.pdf, at 49-51.
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Unlike the relevant provisions of the 1996 draft, article 54 [2000], and
especially its second paragraph, prompted a flood of observations by
governments, which led the ILC to drop the provision in favour of article
54 ASR in its eventual (enigmatic) form. At least at first glance, this
sequence of events seems to suggest that governments had roundly
rejected the earlier proposal providing for a right to take countermeas-
ures in response to serious erga omnes breaches. Although the explana-
tory commentary qualifies article 54 ASR as a saving clause, which does
not prejudice the future development of the law,”'® the Commission
itself supported this interpretation by stressing the ‘strong opposition’
that article 54 [2000] had provoked among governments.”*’ Its Special
Rapporteur went considerably further when observing that ‘the thrust
of Government comments is that article 54 [2000], and especially para-
graph 2, has no basis in international law.”**' This indeed seems to
suggest that governments demanded a very cautious approach to the
question of countermeasures. However, before jumping to premature
conclusions, it is necessary to analyse the actual comments by govern-
ments’. Compared to the Special Rapporteur’s clear-cut assessment,
these present a surprisingly nuanced spectre of views. Quite clearly, a
number of governments were unconvinced by article 54 [2000], criticis-
ing it as ‘destabilizing’,”*” arguing against the permissibility of individ-
ual (as opposed to collective) responses,””® or calling for further
refinement.”** In the view of Japan, the most outspoken critic, article
54, para. 2 went ‘far beyond the progressive development of inter-
national law [and] should be called “innovative” or “revolutionary”
development.’**°

On the other hand, an even larger number of governments did not
share that view but, expressly or by implication, accepted that in the

219 See commentary to article 54 ASR, paras. 6-7; similarly introductory commentary to

Part Three, Chapter Two, para. 8.

Cf. the Commission’s summary of governments’ comments, UN Doc. A/CN.4/513,

para. 175, and, more generally, paras. 176, 177 and 181.

221 Crawford, Fourth Report, UN Doc. A/CN.4/517, para. 72.

222 See UN Doc. A/C.6/55, SR.15, para. 25 (Israel); and similarly ibid., para. 63 (Botswana);
UN Doc. A/CN.4/515, 89 (United Kingdom); ibid., para. 69 (China).

223 See UN Doc. AJCN.4/515, Add. 1, 9-12 (Mexico); UN Doc. A/C.6/SR.15, para. 17 (Iran); UN
Doc. A/C.6/SR.18, para. 59 (Cuba); UN Doc. A/C.6/SR.17, para. 85; similarly UN Doc.
AJCN.4/515, Add. 2, 18-19 (Poland) (but contrast the Polish statement cited below,
footnote 231).

224 UN Doc. A/C.6/SR.18, para. 5 (Algeria); UN Doc. A/C.6/SR.18, para. 17 (Jordan); UN Doc.
A|CN.4/515, 89 (Korea).

225 UN Doc. A/CN.4/515, 89.
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case of serious breaches of obligations erga omnes, all States could resort
to countermeasures. As for express support, France fully accepted arti-
cle 54, para. 2 [2000] and even proposed to strengthen the position of
responding States under article 54, para. 1 [2000].”*° New Zealand con-
sidered article 54 [2000] to be ‘alogical extension’ of the recognition of a
general legal interests of all States in the observance of obligations erga
omnes,””” whereas Austria,””® Italy,””” and Costa Rica®*’ suggested
minor modifications while otherwise accepting the basic idea that all
States could respond to serious erga omnes breaches by way of counter-
measure.””’ A number of other States - including Spain, Bahrain,
Australia, Chile, Slovenia, and South Africa (speaking on behalf of the
14 SADC members) - endorsed the rules on countermeasures adopted in
2000 (including article 54 [2000]) in a general way.”*” Finally, the
Netherlands, Argentina and Brazil recognised the innovative nature of
that provision, but seemed prepared to accept it.”**

Given these comments, the Special Rapporteur’s summary of com-
ments quoted above seems rather difficult to sustain. While article 54
[2000] undoubtedly proved controversial, it was by no means generally
rejected. Given the need for a quick finalisation of its work on State
responsibility, the ILC understandably decided to modify its position.
Contrary to what might have been suggested by the sequence of events,
or by the above-quoted remarks, this decision however had not been
demanded by a majority of States.

For present purposes, this (re-)evaluation is of crucial relevance. The
drafting history of article 54 ASR suggests that a provision expressly
recognising a right of all States to respond to erga omnes breaches by way
of countermeasure does not, at present, enjoy the universal support of

226 UN Doc. A|CN.4/515, 88.  2* UN Doc. A/C.6/SR.16 59.

228 UN Doc. AJCN.4/515, 88-89 and UN Doc. A/C.6/SR.17, para. 76 (stressing the need for
previous request(s) by the State(s) taking countermeasures).

229 UN Doc. A/C.6/SR.16, 73 (seeking clarification about the relation between paras. 1 and 2
of article 54 [2000]).

230 UN Doc. A/C.6/SR.17, 99-100 (wondering whether the requirement of prior negotiation
should apply in case of serious breaches of obligations erga omnes).

231 In addition, Poland, in apparent contradiction with its statement quoted above
(footnote 223) also seemed to accept that all States could take countermeasures to
secure the cessation (as opposed to reparation) of serious erga omnes breaches.

232 See UN Doc. A/C.6/SR.16, 63; UN Doc. A/C.6/SR.19, 163; UN Doc. A/C.6/SR.16, 80; UN
Doc. A/C.6/SR.17, 97; UN Doc. A/C.6/SR.18, 124; UN Doc. A/C.6/SR.14, 2 respectively.

233 See UN Doc. A/CN.4/515, 87; UN Doc. A/CN.4/515/Add. 3, 9; AJC.6/SR.18, 143
respectively.
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States. On the other hand, it is equally relevant to note that to the
majority of States, such a provision would have been acceptable.

6.2.2.c Interim conclusions

Governments’ comments on the ILC’s work provide a wealth of evi-
dence, but no conclusive guidance. One aspect they do confirm is that
if at all, a general right to take countermeasures would be restricted to
serious breaches of obligations erga omnes. During the first reading,
this followed from the very definition of crimes in the sense of draft
article 19, which presupposed a serious breach of an obligation erga
omnes. During the second reading, the requirement was expressly
included in draft article 41 [2000] and thus would have applied to
countermeasures under draft article 54 [2000]. Clearly, it is difficult to
say in the abstract under which circumstances a breach qualifies as
(sufficiently) serious. The mere reference to seriousness does not allow
for a clear-cut differentiation between breaches triggering a right to
take countermeasures, and breaches remaining below the required
threshold; accordingly, it has been criticised as imprecise.”** However,
on balance, the restriction to serious breaches, as well as the ILC’s
definition of serious breaches as a ‘systematic or gross failure ... to
fulfil [an] obligation’,”* did not raise major concerns. Experience during
the ILC’s work on State responsibility thus confirms the results gained
from an analysis of State practice, namely that States cannot take
countermeasures in response to minor or isolated breaches of obliga-
tions erga omnes.””® Since they have, in practice, only responded to large-
scale and systematic breaches, the lower limit of the threshold thus
remains to be assessed in future. Notwithstanding this uncertainty, the
restriction to serious erga omnes breaches, while conceptually unsatis-
factory, seemed broadly acceptable to States.

In contrast, it has remained a matter of considerable controversy
whether States can take countermeasures in response to such serious
erga omnes breaches. It is interesting to observe that governments’ views,
as expressed in observations on the ILC’s work, often markedly differed
from their actual conduct in specific disputes. Given the preponderance

234 See Crawford, Fourth Report, para. 48, for references.

235 See article 40, para. 2 ASR; similarly draft article 41, para. 2 [2000]. For further attempts
to clarify the meaning of that phrase see paras. 7-8 of the ILC’s commentary to article
40 ASR; Wyler (2002), 1157-1159; Salmon (2001), 311.

236 See commentary to article 40 ASR, para. 7. For an analysis of State practice see above,
section 6.2.1.
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(though not exclusivity) of western practice, it comes as a surprise that
at least some western States (such as Japan or the United Kingdom) were
strongly opposed to draft articles 40, para. 3, and 47 [1996] of the first
reading text or draft article 54 [2000]. On the other hand, reactions
among non-western States were considerably more favourable than
comments about the ‘western’ character of practice might have
suggested.

As regards the actual division of views, a majority of governments
commenting on the ILC’s work seemed prepared to recognise a right of
all States to respond to serious breaches of obligations erga omnes. As
regards first reading comments, this view was shared by a rather clear
majority; however, the number of governments expressing a view on
the matter remained limited. During the second reading, some States
strongly objected to, and eventually prevented the adoption of, draft
article 54 [2000]. Nevertheless, the discussion has shown that a majority
of governments would have been prepared to accept that provision.

6.3 Concluding observations

Whether States are, under present-day international law, entitled to
resort to countermeasures against breaches of obligations erga omnes is
a problem of considerable complexity. The preceding analysis shows
that the problem has not only generated a wealth of discussion in the
literature, but is also the object of much international practice. Debates
preceding the adoption of article 54 ASR show both the practical
relevance of the topic and the difficulty of securing universal agree-
ment. Insofar as the Commission’s eventual decision has prevented a
further polarisation of views and paved the way for the conclusion of an
important codification effort, the adoption of article 54 ASR in its
eventual form may present an acceptable compromise. The question
remains whether on the basis of present-day international law, the
Commission could have said more than article 54 ASR says. It is sub-
mitted that it could.

Although of course not free from ambiguity, the evidence discussed
in the preceding sections would seem to suggest that individual States
are entitled to take countermeasures in response to systematic or large-
scale breaches of obligations erga omnes. Admittedly, the ICJ’s jurispru-
dence does little to sustain this view; as has been shown in section 6.1, it
is inconclusive, and neither supports nor excludes it. As regards govern-
ments’ comments on the ILC’s work on State responsibility, the picture
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is ambiguous, but more favourable. On the one hand, the recent debates
about article 54 [2000] show that the position does not command uni-
versal support, and that a number of governments are not prepared to
recognise a right to take countermeasures in express form. It has also
been shown that, both during the first and second reading of the
Commission’s work, a majority of governments expressed support for
the substance of article 54 [2000]. Although some of the ‘official’ sum-
maries of views quoted above may convey a rather different impression,
governments’ comments, on balance, support rather than undermine
the existence of a right to take countermeasures. Finally, this view is
strongly supported by actual conduct of States in specific disputes
involving serious breaches of obligations erga omnes. As has been
shown, States not individually injured have asserted and exercised a
right to take countermeasures in a variety of instances. Contrary to
views held by commentators, practice is neither exclusively western,
nor lacks the required opinio juris, nor indeed is too selective. In the light
of this evidence, it seems justified to conclude that present-day inter-
national law recognises a right of all States, irrespective of individual
injury, to take countermeasures in response to large-scale or systematic
breaches of obligations erga omnes.

This conclusion of course has important consequences on the legal
regime governing obligations erga omnes. On the one hand, it increases
the likelihood that States responsible for erga omnes breaches, even in
the absence of centralised reactions, will be forced to comply with their
international obligations. On the other hand, States that invoke the erga
omnes concept in bad faith can claim to act ‘under the banner of law’.”*’
Just as within the bilateral inter-State relations, agreement on condi-
tions governing resort to countermeasures minimises this problem, but
does not exclude it. In the case of obligations erga omnes, the restriction
to systematic and large-scale breaches provides some further protec-
tion; comments on the ILC’s work suggest that States view it as a work-
able criterion.

Nothwithstanding these restrictions, it cannot be denied that an
international system recognising a right to take countermeasures in
the general interest is more open to abuse. The preceding discussion has
attempted to show that the recognition of this right is not an automatic
consequence of the erga omnes concept, but instead follows from an
analysis of international practice and governments’ comments.

237 Weil (1983), 433.
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Judging from their own conduct, States thus seem prepared to accept
the increased risk of abuse in exchange for the increased possibility of
responding against particularly serious wrongful conduct. The preced-
ing survey also shows that countermeasures in the general interest are
taken cautiously, and the hopes and fears with which the topic is
approached in the literature are exaggerated. Political considerations
rather than legal conditions thus seem to provide the most effective
guarantee against abuse.



7 Erga omnes enforcement rights and
competing enforcement mechanisms

The preceding chapters have shown that States can respond to breaches
of obligations erga omnes by instituting IC] proceedings and, if the
breach is of a serious character, by resorting to countermeasures. As
discussed in Chapter 4, these erga omnes enforcement rights are trig-
gered by breaches of customary international law, on which the preced-
ing analysis has consequently focused. The present chapter moves
beyond customary international law and assesses whether the enforce-
ment of obligations erga omnes could be affected by treaties. This could
notably be the case if treaties protect the same interests as the erga omnes
concept but confer upon States rights of protection that are substan-
tially different from those deriving from the erga omnes concept. Where
this is so, the State responsible for the wrongful conduct apparently
incurs responsibility for the treaty breach and the breach of customary
international law. State parties to the treaty in question may thus hold
two sets of enforcement rights: as members of the international com-
munity, they have enforcement rights based on the erga omnes concept;
as treaty parties, they have enforcement rights based on the treaty. The
present section analyses the relation between these distinct sets of
enforcement rights. More particularly, it inquires whether treaty-
based enforcement systems complement or exclude the right of States
to institute IC] proceedings or take countermeasures in response to
(serious) erga omnes breaches. Since the rules governing responses
against erga omnes breaches are not peremptory in character, nothing
would stop States from opting for a different regime.

Whether they actually have done so has been much discussed.
Although there is no shortage of extreme views,' both basic positions

1 For a discussion see in particular below, section 7.2.1.
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on the issue - exclusivity and complementarity - seem at least plausible.
The argument in favour of treaty exclusivity can be formulated as a simple
question: why should States agree on complex treaty procedures if these
could always be circumvented by recourse to extra-conventional means of
enforcement? On the other hand, the crucial argument supporting com-
plementarity seems equally plausible. If one accepts that treaties aim at
strengthening the law (by clarifying its content, developing it, establish-
ing systems of compliance control, etc.), why should they take away
existing means of enforcement and replace them by treaty-based enforce-
ment regimes, which - as will be shown - are often poorly developed?

Refined versions of these arguments have been advanced ever since
treaties began to establish enforcement regimes. As regards the specific
conflict relevant here, academic debate has largely centred on the rela-
tion between treaties and the customary right to take countermeasures,
a question dominated by concepts such as lex specialis and self-contained
regimes. This focus, however, is problematic in a number of respects. As
regards rights of response, the focus on countermeasures is unduly
restrictive. There is no reason why treaties could not affect other enforce-
ment rights. It is therefore necessary to look beyond countermeasures
and to analyse conflicts between treaty-based enforcement systems and
the right of State to institute erga omnes proceedings before the IC].

As regards methodology, it is submitted that the importance of notions
such as lex specialis and self-contained regimes is often overstated. Both
tend to obscure the fact that what is called for is first and foremost
a thorough interpretation of the two conflicting enforcement rules. Lex
specialis derogat legi generali - the idea that the more special norm prevails
over the more general - is one factor influencing this interpretation, just
as is lex posterior derogat legi priori. However, as will be shown below, other
considerations may equally be relevant. More importantly, neither lex
specialis nor lex posterior constitute categorical rules. Whether States, by
agreeing on special (later) rules, intend to derogate from general (earlier)
rules, needs to be assessed on a case-by-case basis, having regard to the
two conflicting enforcement systems. As counsel in the Southern Bluefin
Tuna case observed, there is ‘no special magic’ about lex specialis (or lex
posterior); they are but interpretative tools embodying ‘common-sense
approach|es|’ to the interpretation of competing legal rules.”

2 Statement by Sir Elihu Lauterpacht, Southern Bluefin Tuna case (arbitral award), Oral
Hearings of 10 May 2000, available at http://www.worldbank.orgficsid/bluefintuna/
0510icsi.pdf, at 48.
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More problematic is the notion of self-contained regimes. In fact, it may
be doubted whether the term is of much help in addressing conflicts
between different enforcement mechanisms. Following a literal interpreta-
tion, in order to be self-contained, a regime would have to be ‘independent
of external means’.” Commentators criticising the notion have correctly
observed that if that test were taken seriously, no treaty would qualify:*
even comprehensive treaty regimes depend on external rules, not con-
tained in the treaty, in order to address problems of interpretation, attribu-
tion, or consequences of breach.” In contrast, courts and commentators
qualifying treaties as ‘self-contained regimes’ usually do not assert inde-
pendence in a comprehensive sense. All that is claimed is that a particular
treaty is exclusive in one particular respect - for example by excluding
extra-conventional means of responding against treaty breaches.” Whether
this is a particularly apposite use of the term ‘self-contained regime’ need
not be discussed here. Suffice it to say that self-contained regimes in this
second, more modest, sense are hardly different from leges speciales derogat-
ing from extra-conventional rules of enforcement. It follows that the mat-
ter again is one of interpreting two competing rules.

In the light of these considerations, the present chapter will refrain
from discussing whether a particular treaty is a lex specialis or a lex
posterior, and will not enter into the misleading terrain of self-contained
regimes. Instead, it will assess whether by agreeing on specific treaty
enforcement regimes, States have ‘contracted out’’ of erga omnes

3 See Shorter Oxford Dictionary (1973), Vol. II, 1933 (‘self-contained’).
* Simma (1985), 111; Marschik (1997), 170-181; Pauwelyn (2003), 35-40; Sicilianos (1990),
34; Zemanek (1987), 41; Arangio-Ruiz, Fourth Report, para. 113.
® To take but one example, the jurisprudence of Panels and Appellate Body clearly
disproves the (still popular) claims that WTO law was self-contained in this
comprehensive sense. While WTO members might have contracted out of certain
enforcement rights (such as the right to take unilateral countermeasures), or agreed on
different (more future-looking) consequences of international wrongs, Panels and
Appellate Body have applied extra-conventional rules with respect to areas as diverse
as treaty interpretation, burden of proof, or compeétence de la compétence; see respectively
US - Hot-Rolled Steel, WT/DS184/AB/R, para. 60; US - Shirts and Blouses, WT/DS33/ABR, 19; US -
Anti-Dumping Act of 1916, WT/DS136/AB/R, note 30. For a comprehensive discussion with
many further referencess cf. Pauwelyn (2003), 207-212.
See ICJ Reports, 40 (para. 86); and the following discussion about the alleged
‘self-contained nature’ of diplomatic law. It is crucial to note that the Court merely
stated that the Diplomatic Convention exhaustively listed the means by which a
receiving State could react against abuses of diplomatic privileges; see Marschik (1997),
106-107. For criticism of that more modest claim see Zemanek (1987), 40; Simma (1985),
118-123; Baarnholm (1994}, 39.
7 Pauwelyn (2003), 212.

)]
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enforcement rights. By way of caveat, it should be stated at the outset
that it focuses on the legal rules applicable prior to the taking of enforce-
ment measures. It will thus be inquired whether treaty mechanisms pre-
clude States from exercising their erga omnes enforcement rights
altogether. In contrast, no attempt is made to assess whether States
that have opted to pursue treaty-based dispute settlement procedures
remain free to fall back on extra-conventional means of law enforce-
ment.® This question (frequently addressed with respect to counter-
measures sub judice) depends on the circumstances of the concrete
case, notably the good or bad faith of the State against which treaty-
based dispute settlement is commenced;” it is thus difficult to assess in
the abstract. This limited focus means that although erga omnes enforce-
ment rights should be excluded, a fall-back might be permitted if the
target State is acting in bad faith.

Even when focusing on the situation prior to the taking of enforce-
ment measures, the relation between erga omnes and treaty enforce-
ment rights depends less on abstract principle than on a detailed
examination of specific conflicts. When addressing it, it is necessary
to interpret the relevant legal rules conferring enforcement rights,
and to assess whether States, when agreeing on treaty enforcement
mechanisms, sought to exclude ICJ proceedings, countermeasures, or
both. This interpretation may of course be guided by international
practice and jurisprudence. As regards the latter, it has already been
stated that a number of IC] pronouncements are said to address the
relation between treaties and erga omnes enforcement rights.'’
Furthermore, other decisions, addressing conflicts between other
competing enforcement mechanisms may also be helpful. First and
foremost, however, it requires a comparison between enforcement
rights conferred by treaty and those deriving from the erga omnes
concept. Section 7.1 of the present chapter therefore identifies the
main areas of divergence, and singles out three specific types of
conflicts. Section 7.2 analyses these specific conflicts, and thereby
clarifies whether the enforcement of obligations erga omnes is affected
by treaties.

8 On this question see article 52, para. 3b ASR and paras. 7-9 of the ILC’s commentary;
Dzida (1997), 162-170; Zoller (1984), 122-124.
9 See e.g. article 52, para. 4 ASR.  '° See above, sections 5.2.4 and 5.2.5.d.
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7.1 Identifying areas of conflict

Competition between different enforcement mechanisms is only prob-
lematic if the two regimes are in conflict."" Conflicts exist if a specific
subject matter is governed by two or more legal rules (overlap), and if
these legal rules provide for different rights of enforcement (difference).
Applied to the present context, this means that erga omnes enforcement
rights can only be affected by treaty-based enforcement regimes if and
where (i) interests safeguarded by obligations erga omnes are also pro-
tected by treaty, and (ii) the breach of this other obligation triggers
rights of response that differ from erga omnes enforcement rights. In
order to identify areas of conflict, both aspects need to be addressed.

7.1.1 Overlapping legal rules

As regards the first question, the situation is relatively straightforward.
Although obligations erga omnes derive from customary international
law, they are not independent from treaties. One aspect of this inter-
relation has been discussed already. It has been shown that affirmation
in treaties may indicate that an obligation is considered to be impor-
tant, and thus indirectly help establish its erga omnes status.'” For the
purposes of the present section, a related aspect is relevant: it must be
assessed whether obligations that have acquired erga omnes status are
actually protected by treaties. Uncertainties about the precise scope of
the erga omnes concept of course complicate this assessment. Difficulties
however need not be overstated. Given the proliferation of treaties
codifying questions of general interest, the overlap of different legal
rules has become, as the Arbitral Tribunal in the Southern Bluefin Tuna
case noted, a ‘commonplace of international law and State practice’.’?
This is particularly so with respect to the basic values protected by the
erga omnes concept. It is therefore almost inevitable that an obligation
erga omnes will also be protected by one or more treaties.

The point may be illustrated by reference to the five examples of
obligations erga omnes expressly recognised in the Court’s jurispru-
dence, all of which are protected by major universal agreements. Acts
of aggression not only violate an obligation erga omnes, but also article 2,

11 Cf. also commentary to article 55 ASR, para. 4. Courts and tribunals have often found
that two overlapping provisions were not incompatible, and that there was no need to
consider the question of derogation; cf. only the Neumeister case, ECHR, Ser. A, No. 17
(1974), 12-14 (paras. 28-31).

12 See section 4.2.2.b. ' Southern Bluefin Tuna case (arbitral award), para. 52.



ERGA OMNES ENFORCEMENT AND COMPETING MECHANISMS 257

para. 4 UNC (191 State parties); acts of genocide affect article I of the
Genocide Convention (134 State parties); disregard for self-determination
runs counter to common article 1 CCPR and CESCR (149 and 147 parties);
practices of slavery violate articles II and III of the 1926 Slavery
Convention (95 parties), article 1 of the 1956 Supplementary Slavery
Convention (119 parties), and article 8 CCPR (149 parties); by practising
racial discrimination, a State violates its obligations under articles 2 and 3
CERD (169 parties), and possibly the Apartheid Convention (101 parties).
In addition, the latter four examples would also be covered by the general
obligation, derived from articles 1(3), 55(c), and 56 UNC, to respect
human rights."* To these universal treaties, one would have to add the
various regional human rights conventions (such as the ECHR, ACHR, or
the Banjul Charter), which are affected by erga omnes breaches in the field
of human rights. Beyond that, it is by no means excluded that values
protected by obligations erga omnes should have been enshrined in lesser-
known treaties, such as ILO conventions,'” defence pacts,'® or even
bilateral FCN treaties.'”

This brief survey (which could be undertaken with respect to nearly
all other candidates of obligations erga omnes)'® suggests that customary
obligations erga omnes almost inevitably have a conventional counter-
part. Without going into a detailed examination, it also seems safe to say
the various treaties not only cover the same area of law, but impose
upon States obligations that are either identical in scope or further-
reaching than the respective customary obligations erga omnes.'” Given
the number, and wide acceptance, of the above-mentioned treaties, it is

* On this general obligation see Riedel in: Simma (2002a), Article 55(c), MN 24-60;

Wolfrum in: Simma (2002a), Article 1, MN 32.

See e.g. ILO Conventions No. 29 and No. 105 (prohibiting forced labour).

16 See e.g. article 1 NATO Treaty or article 22 of the OAS Charter (both prohibiting the use
of force).

17 See e.g. the FCN treaties between the United States and Iran or the United States and

Nicaragua, which were at issue in the Nicaragua and Oil Platforms cases, and which in view

of the applicants excluded the use of force. For the Court’s cautious treatment of these

claims see e.g. Oil Platforms case (Preliminary Objections), IC] Reports 1996, 803.

For example, torture is protected by CAT, article 7 CCPR, the American and European

Anti-Torture Conventions and the three regional human rights conventions (cf. article 3

ECHR, article 5, para. 2 ACHR, article 5 Banjul Charter). Obligations in the field of

international humanitarian law would be covered by the comprehensive rules set out

in the four Geneva Conventions and Additional Protocols. Given the sheer number of

agreements covering questions of environmental law, possible obligations erga omnes in

that field would also be likely to be covered by treaties.

For example, CERD not only prohibits policies of racial discrimination, but also

imposes upon States a positive obligation to take measures aimed at combating racial

15

18

19
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thus highly likely that a State violating an obligation erga omnes will at
the same time be in breach of one, or more, treaty obligations.

7.1.2 Different enforcement rights

The overlap between obligations erga omnes and treaty law would be
relatively unproblematic if it only concerned the substance of legal
obligations. However, this is not the case. Instead, nearly all treaties
regulating matters that are protected by obligations erga omnes contain
at least some provisions on enforcement. The multiplication of sub-
stantive legal rules thus is paralleled by a proliferation of enforcement
mechanisms. It is not the purpose of this study to describe these
mechanisms in detail, each of which could, in principle, contract out
of erga omnes enforcement rights. Instead, differences will be illus-
trated by focusing on a handful of exemplary treaties. In the light of
the above considerations, it seems convenient to restrict the discus-
sion to the major universal treaties that safeguard expressly recog-
nised examples of obligations erga omnes (i.e. the UN Charter, the
Genocide and Slavery Conventions, CERD, and the CCPR) and the three
regional human rights conventions (ECHR, ACHR, Banjul Charter).”’
In order to identify conflicts, it is necessary to first assess how these
treaties approach the question of enforcement, and then evaluate to
what extent the respective enforcement regimes differ from enforce-
ment rights deriving from the erga ommnes concept. It is submitted
that this analysis identifies the main types of problems and that
conflicts with other treaties (not covered) can by solved by way of
analogy.

prejudices (article 7). In contrast, the Court has so far only affirmed the erga omnes status
of the prohibition on racial discrimination.

In addition to the treaties mentioned in the text, erga omnes breaches in the field of
self-determination and racial discrimination are likely to affect obligations under
article 1 CESCR and the Apartheid Convention respectively. The latter, however, does
not contain any enforcement procedure; there is thus no conflict of enforcement rights.
As regards the CESCR, the Committee on Social, Economic and Cultural Rights,
established by ECOSOC resolution 1985/17 of 28 May 1985, is competent to receive
State reports. However, contrary to the enforcement regime of the CCPR, there is at
present no mechanism for inter-State or individual complaints. Since breaches of
article 1 CESCR would equally affect article 1 CCPR, it seems justified to focus on this,
more developed, enforcement regime. On the Committee on Social, Economic and
Cultural Rights see Simma (1991), 75; on the proposals for the establishment of an
individual complaints procedure see the comprehensive discussion by Engels (2000).

20
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7.1.2.a Treaty-based systems of enforcement: a survey

Although limited in scope, the present analysis discusses treaties that
embody very different approaches to the question of enforcement.
Three broad categories can be distinguished.

First, the three regional human rights conventions, CERD, and CCPR
establish monitoring bodies competent to safeguard compliance with
the respective treaties. Despite considerable differences, all treaties
rely on three types of procedures. Under reporting systems,”’ States
periodically inform treaty-monitoring bodies about their compliance
record; in response treaty bodies can criticise non-compliant States,
but have no formal power of decision.”” In addition, all five treaties
establish individual complaint procedures,”” by which individuals can
protest against infringements of their treaty rights. The different pro-
cedures vary considerably. Most importantly, while mandatory under
the three regional human rights conventions,”* CERD and CCPR
establish optional systems, which only apply in relation to States
that have accepted the treaty-monitoring body’s competence to
receive individual complaints.”> Furthermore, while individual
complaints under the ECHR system (and exceptionally under the
ACHR)?® lead to binding court decisions, the other treaties envisage
proceedings before commissions or committees, at the end of
which the respective bodies publish formally non-binding reports or

21 Cf. article 40 CCPR, article 9 CERD, article 52 ECHR, article 42 ACHR, article 62 Banjul

Charter. For a survey see Tomuschat (2003), 136-158.

Practice is not uniform. Especially the Human Rights Committee - based on an unduly

restrictive interpretation of article 40, para. 4 CCPR, advocated by East European

members - traditionally refrained from criticising States failing to comply with their
obligations under the CCPR; cf. the controversy between Graefrath (1990), 305-306 on
the one hand, and Opsahl (1992), 409-410; Opsahl (1989), 273 on the other. The
importance of reporting procedures seems to decrease where systems function

effectively (notably under the ECHR), cf. Frowein/Peukert, Article 57, MN 2. For a

comparative survey of reporting systems see the different contributions in Klein

(1998b).

Terminology varies considerably. For the sake of simpliciy, the different treaty

proceedings (labelled communications, petitions, or similar) are referred to here as a

‘complaints’.

24 Cf. article 34 ECHR, article 44 ACHR, article 55 Banjul Charter. Prior to the entry into
force of the Eleventh Additional Protocol (in 1998), the ECHR was also based on an
optional system (cf. ex-article 25).

25 Cf. article 14 CERD and the First Optional Protocol to the CCPR.

26 Individual complaints can reach the American Court of Human Rights if the State
concerned has recognised the Court’s competence under article 62 ACHR. As of
December 2004, 21 States had made the relevant declaration.

22
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views.”” Finally, all systems provide for inter-State complaint proce-
dures, by which all State parties, irrespective of individual injury, can
respond against breaches, and which result in either binding judg-
ments (under the ECHR and exceptionally the ACHR) or reports/
views.”® Optional under CCPR and ACHR, this inter-State complaint
procedure is compulsory under CERD, ECHR, and the Banjul Charter.
Pursuant to article 22 CERD, States parties to CERD can furthermore
institute IC] proceedings where the treaty-specific means of dispute
settlement have failed.*’

Secondly, the two Slavery Conventions and the Genocide
Conventions adopt a much less complex approach to the question of
enforcement. Unlike the more recent human rights conventions, they
do not establish reporting systems or individual complaints procedures.
Instead, as has been stated above,” they are early examples of treaties
recognising a general right, of all State parties, to institute ICJ proceed-
ings in response to treaty breaches, which can be exercised irrespective
of any individual injury.

Thirdly, the UN Charter as a comprehensive framework agreement
addresses questions of enforcement only in a rudimentary way. The
relevant provisions largely deal with institutional enforcement. Most
confer upon Charter organs the power to address specific situations and
to make non-binding recommendations.®’ In contrast, Chapter VI UNC

27 Karl (1994), 109-110; Graefrath (1990), 314; Sands/Mackenzie/Shany (1999), 171, 182,
228-229, 244. This is clearly expressed in the text of the agreements, see e.g. article 13
CERD (‘recommendations’), article 50, para. 3 ACHR (‘proposals and recommendations’).
According to the American Court’s judgment in Loayaza Tamayo, 19 HRL] (1998), 203
(para. 80), ACHR parties are obliged to make every effort to apply recommendations
contained in final decisions of the American Commission (so-called ‘article 51 reports’).

It should be noted that the 1998 Optional Protocol to the Banjul Charter, which
entered into force in January 2004 has brought about a major reform of the African
system of human rights protection. Notably, it will establish an African Court of Human
Rights whose judgments are binding and final (cf. article 28, para. 2 of the Protocol).
Similar to the ACHR system, individuals do not have access to the Court. However, their
complaints can be submitted to it by the Commission or by the State of nationality
(see article 5 of the Optional Protocol). For a discussion see Naldi/Magliveras (1998), 431.

28 Cf. article 33 ECHR, article 45 ACHR, article 47 Banjul Charter, article 11 CERD, article

41 CCPR.

On article 22 CERD cf. already above, section 2.2.1.a.  3° Cf. above, section 2.2.1.a.

See e.g. article 36 UNC (recognising the Security Council’s right to recommend

measures aimed at the pacific settlement of disputes) or articles 10-14 and 62 UNC

(recognising the competence of the General Assembly and ECOSOC to pass non-binding

resolutions).

29
3
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regulates under which circumstances the Security Council can take
coercive enforcement action against member States. It is important to
note that this specific form of Chapter VII enforcement does not pre-
suppose a prior breach of the law.?* However, there is no doubt that the
Security Council can take Chapter VII enforcement action in situations
which involve erga omnes breaches (such as in the case of aggression or
massive human rights violations).”> By comparison, the Charter is
almost silent on enforcement rights of other actors. Article 51 UNC,
affirming the inherent right of self-defence against armed attacks and
implicitly recognising a right to take non-forcible measures, is the only
provision indirectly bearing on decentralised responses by States. As for
direct recourse, ECOSOC subsidiary organs have established different
procedures for addressing human rights complaints by individuals or
other non-State actors. In particular, under ECOSOC resolutions 1235
(1967) and 1503 (1970), the UN Human Rights Commission and its
subsidiary organs investigate and examine situations revealing a ‘con-
sistent pattern of gross and reliably attested violations of human rights’
and can set up country-specific working groups.**

7.1.2.b Specific types of conflict

Evidently, the brief survey only presents a very rough sketch of how the
different treaties approach the question of enforcement. However, no
more than a rough sketch is necessary to clarify the fact that treaties
hardly ever confer upon State parties enforcement rights that are iden-
tical to those deriving from the erga omnes concept. The potential for
derogation is thus immense. Three specific types of conflicts between
treaty and erga omnes enforcement rights can be identified.

Contracting out of decentralised enforcement altogether: First, whereas erga
omnes breaches trigger enforcement rights of States, many of the trea-
ties provide for enforcement by non-State actors. Under a majority of
treaties, individuals can lodge complaints against violations of their
conventional human rights. In addition, the various reporting systems
allow for institutional responses against treaty breaches, while the UN
Charter confers upon UN organs the power to respond against breaches.

32 Cf. Introduction, footnote 23.

33 For two pertinent examples see e.g. SC Res. 661 (1990) (authorising enforcement
measures following the Iraqi invasion against Kuwait), and SC Res. 253 (1968)
(condemning the violation, by the Rhodesian regime, of the right of self-determination
and international human rights).

34 See Riedel in: Simma (2002a), Article 68, MN 84-111; Karl (1994), 104-106.



262 ENFORCING OBLIGATIONS ERGA OMNES

As a first step, it might thus be asked whether by recognising rights of
non-State actors, States intended to give up their decentralised enforce-
ment rights altogether.

Contracting out of specific erga omnes enforcement rights: Secondly, inso-
far as decentralised enforcement is concerned, treaties regularly con-
fer upon States rights of response that are very different from those
triggered by erga omnes breaches. This is particularly evident with
respect to the right to take countermeasures, which only article 51
UNC (implicitly) recognises. In all other cases, it has to be analysed
whether States intended to contract out of the right to take
coutermeasures. The situation is similar with respect to ICJ]
proceedings. Under five treaties (ECHR, ACHR, Banjul Charter, CERD,
CCPR), inter-State disputes are dealt with by treaty-monitoring bodies,
while the ICJ has either a subsidiary role (in the case of CERD) or no
role at all.

Special factors restricting treaty enforcement: Finally, even where treaties
recognise the right to take countermeasures or to institute IC] pro-
ceedings, conflicts cannot be excluded. Article 51 UNC subjects self-
defence (including non-forcible responses) to very strict conditions,
which might equally apply to countermeasures based on the
erga omnes concept. Moreover, the right of States to institute ICJ
proceedings in response to breaches of the Genocide Convention
and the 1926 Slavery Convention may be excluded, if the respondent
has registered a reservation against the relevant compromissary
clauses.””

To sum up, conflicts between erga omnes enforcement rights and
treaty enforcement systems are the rule rather than the exception.
Obligations erga omnes are almost inevitably protected by treaties
addressing questions of enforcement. The relevant treaties rarely con-
fer upon States the right to take countermeasures or to institute ICJ
proceedings. Even where they do, special factors may limit the exercise
of the right. Given this factual assessment, it is of vital importance to
analyse whether the relevant conflicting treaties contract out of
erga omnes enforcement rights. This analysis will be undertaken in the
next section.

%5 In contrast, article 9 of the 1956 Supplementary Slavery Convention prohibits
reservations.
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7.2 Addressing conflicts

The preceding survey shows the extent of the problem, and also its
complexity. Each of the different conflicts identified at the end of the
last section raises specific issues. It is unlikely that the relation between
IC] enforcement and Chapter VII UNC should be governed by the same
rules as, for example, the effect of reservations, registered against
compromissary clauses, on parallel claims based on customary law.
The present section therefore separately inquires whether by entering
into any of the relevant treaties, States have (i) contracted out of decen-
tralised enforcement of obligations erga omnes altogether, (ii) contracted
out of specific erga omnes enforcement rights, or (iii) accepted that the
exercise of these rights would be subject to further conditions. As will
be shown, these three conflicts are governed by very different princi-
ples. Each of them, however, needs to be approached in the same way.
In line with what has been said above, the fundamental task is to
ascertain the intention of States parties to the respective treaty. This
will be done according to the normal rules of interpretation, as codified
in articles 31-33 VCLT and reflected in international practice and
jurisprudence.

7.2.1 Contracting out of decentralised enforcement by States

In a first step, it needs to be analysed whether any of the relevant treaty
regimes contracts out of State enforcement measures altogether. As
shown above, many treaties indeed envisage enforcement by indivi-
duals or institutions. The question is whether their enforcement com-
petence affects the right of States to adopt decentralised responses
against breaches.

7.2.1.a Direct recourse by individuals

Treaties providing for direct recourse by individuals pose relatively few
problems. It is certainly not inconceivable that treaties should solely, or
at least primarily, rely on direct recourse. Article 27 of the ICSID
Convention, which precludes States from exercising diplomatic protec-
tion in disputes that could be, or are being, submitted to ICSID arbitra-
tion, is a well-known example.”® However, when focusing on treaties

36 Schreuer (2001), Article 27, MN 6 and 10-21; Shany (2003), 198-199. Article 27, para. 2
preserves the right of States to make use of diplomatic channels in order to facilitate the
settlement of the dispute. E contrario, both countermeasures and IC] claims are
excluded. As regards the IC], see also article 64 of the ICSID Convention (establishing
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relevant to the present study, it is difficult to think of any comparable
provisions. On the contrary, a quick glance at the text of the agreements
suggests that even for treaty breaches (let alone breaches of parallel
customary provisions) direct recourse complements rather than
excludes enforcement by States. The various individual complaints
procedures established under the CCPR, CERD, ECHR, ACHR, and the
Banjul Charter exist alongside inter-State procedures, and there is no
indication that one form of enforcement is intended to enjoy priority
over the other.”” While the relevant treaties might restrict the permis-
sible forms of decentralised enforcement (a question yet to be
addressed), they do not per se exclude responses by States.

7.2.1.b Institutional enforcement

As regards institutional enforcement, it is necessary to distinguish State
reporting systems under the various human rights agreements from
coercive forms of institutional responses available under the UN
Charter. As regards the former, it may already be doubted whether the
practice of treaty bodies to criticise non-compliance qualifies as an
enforcement measure. While possibly influential, the critical com-
ments are not usually directed against concrete breaches, but respond
to periodic reports.”® In any event, reporting systems exist alongside
inter-State and individual complaints procedures. Just as individual
complaint systems, they therefore plainly do not exclude measures of
decentralised enforcement.

More problems arise with respect to institutional responses under the
UN Charter, in particular with regard to Security Council enforcement
measures under Chapter VII UNC.”? It seems undisputed that individual
States retain their right to respond against breaches if the Council has
not considered the matter. In contrast, where the Council is seized of

the Court’s jurisdiction). As the travaux clarify, this provision cannot be used to
undermine the jurisdiction of ICSID tribunals, see Schreuer (2001), Article 27, MN 21.

37 With respect to CERD, Partsch (1971), 14, graphically speaks of the ‘three pillars’ (State
reports, individual complaints, inter-State complaints) upon which the enforcement
mechanism rests; similarly Lerner (1970), 84.

38 Karl (1994), 101-104; Simma (1981), 640.

39 In contrast, the various non-binding responses (e.g. by the General Assembly or under
Chapter VI UNC) clearly do not intend to restrict the scope of decentralised
enforcement. In fact, article 36, para. 3 UNC encourages dispute settlement before the
IC]J. In the South West Africa case, the Court clarified that it could entertain disputes
addressed by the General Assembly, see IC] Reports 1962, 345.
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the matter, it is controversial whether individual UN members can still
respond against breaches.

As regards ICJ] proceedings during Security Council involvement, the
question presents itself as a conflict between two different UN organs.
Unlike the relation between Security Council and General Assembly,*’
this conflict is not expressly regulated; however, it has been addressed in
the subsequent practice of both organs. Commentators and defendants
before the Court have argued that article 24, para. 1 UNC - recognising
the Security Council’s primary responsibility for the maintenance of
international peace and security - excluded ICJ proceedings over dis-
putes addressed by the Security Council.*’ Others have invoked the
concept of litispendence, i.e. the rule against parallel proceedings con-
cerning the same subject matter between the same parties.*” Neither
argument is convincing.

Under article 24, para. 1, the Council has ‘primary’ but not exclusive,
responsibility; as the Court has noted, this suggests that other organs
have a (secondary) role to play.** As for litispendence, there are obvious
difficulties with applying this concept, which was developed to regulate
conflicts between different judicial bodies, to conflicts between politi-
cal and judicial UN organs. Whether IC] proceedings about obligations
erga omnes (based on the interpretation and application of the law)
concern the same subject matter as Security Council action under
Chapter VII (guided by political considerations) may be doubted.**
More importantly, subsequent Charter practice shows that neither the
Court nor the Security Council have accepted the litispendence argu-
ment. Instead, the Court has entertained a number of cases that con-
cerned disputes addressed by the Council. In the Hostages case, for
example, it ordered provisional measures at a time the Security

40 See article 11, para. 2, and article 12, para. 1 UNC (which, however, have to be read in

the light of GA Res. 377 (V) - Uniting for Peace). Cf. similarly article 298, para. 1c LOSC,
under which States are specifically entitled to exclude from the Part XV LOSC matters
dealt with by the Security Council.

Elsen (1986), 68-69; similarly Judge Alvarez’ dissent in the Anglo-Iranian Oil Co. case, IC]
Reports 1952, 134.

42 See e.g. Klein (1983), 474; Ciobanu (1976), 209; de Visscher (1966), 174-176; Fraas (1998),
116-123, and already above, Chapter 1 (references in footnote 21).

Certain Expenses, IC] Reports 1962, 163; Nicaragua case ( jurisdiction and admissibility), IC]
Reports 1984, 434-435; and cf. Delbriick in: Simma (2002a), Article 24, MN 4-9 for a
discussion.

Delbriick in: Simma (2002a), Article 24, MN 9; Mosler/Oellers-Frahm in: Simma (2002a),
Article 92, MN 88; Klein (1983), 474-478.

41

43

44
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Council had already qualified the ‘grave situation’ in Teheran as ‘a
serious threat to international peace and security’.*” In its judgment
on the merits (which was reaffirmed on this point in the Nicaragua
case)*° the Court noted that the Security Council, in SC Res. 461 (1979),
had expressly referred to the interim order, and that ‘it does not seem to
have occurred to any member of the Council that there was or could be
anything irregular in the simultaneous exercise of their respective
functions by the Court and the Security Council.”*’

Perhaps more importantly, litispendence played no role in the East
Timor or Genocide cases, although the Security Council in the latter had
long qualified the Yugoslav conflict as a breach of the peace and taken
enforcement action under Chapter VIL*®* And in Lockerbie, Libya’s
request for provisional measures was not dismissed because the
Security Council had acted in the matter, but because, in view of the
Court, Libya’s obligations under SC Res. 748 (1992) prevailed over treaty
rights whose breach it had alleged.*’

No doubt each of these cases was instituted by individually injured
States rather than on the basis of the erga omnes concept. However, it is
difficult to see that this should affect the underlying legal issue. Charter
practice thus suggests that even where the Security Council has taken
enforcement action under Chapter VII UNC, States retain the right to
institute ICJ proceedings in response to erga omnes breaches.”” While
Chapter VII enforcement measures, by virtue of article 25 UNC, may
influence proceedings,”’ the mere fact that the Security Council is
involved does not exclude the institution of IC] proceedings.

As regards the countermeasures taken against serious erga omnes
breaches, the matter is equally controversial. As discussed above,

45 ICJ Reports 1979, 7; for the quotation see SC Res. 457 (1979).

6 ICJ Reports 1984, 433-434 (para. 93).  *” ICJ Reports 1980, 21 (para. 40).

*8 See e.g. SC Res. 713 (1991).

*9 1CJ Reports 1992, 3 and 114 respectively. The point was clarified by a considerable
number of judges, cf. Judge Ni’s Declaration, ibid. 20-23 and 132-135; the Joint
Declaration of Judges Evensen, Tarassov, Guillaume and Aguilar Mawdsley, ibid., 24-25
and 136-137; Sep.Op. Lachs, ibid., 26-27 and 189-139; Sep. Op. Shahabuddeen, ibid.,
28-29 and 140-141. The matter was left open in the 1998 judgment on preliminary
objections, where the Court observed that SC Res. 748 (1992) had been adopted after the
filing of the application and therefore could not affect its jurisdiction, see ICJ Reports
1998, 23-24 (paras. 37-38) and 128-129 (paras. 36-37).

It is another question whether the Security Council, as part of its enforcement
competence under articles 41, 42, could order States to discontinue or suspend
proceedings. For brief comment on this aspect cf. Klein (1983), 479-481.

1 For an example see the interim orders in the Lockerbie case, IC] Reports 1992, 3 and 114.

50
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there is considerable academic support for the view that counter-
measures in response to erga omnes breaches should, as a general matter,
only be permitted if exercised collectively - a view that has been
rejected.”” As a variation on this theme, some commentators have argued
that individual States should only be entitled to resort to countermea-
sures if the Security Council has not taken action.”® Article 51 UNC,
according to which the right of self-defence ceases once the Security
Council has taken ‘measures necessary to maintain international peace
and security’, indeed seems to support this view. Two considerations,
however, suggest that, on balance, it cannot be sustained.

The first relates to article 51 UNC. The strict limits on the use of
individual self-defence are inspired by the drafters’ intention to mini-
mise the use of armed force and form part of of the comprehensive ban
on the use of military force.”* Since there is no comparable rule against
the taking of non-forcible countermeasures, a reasoning by way of
analogy seems problematic.””

More importantly, practice shows that States have not accepted the
precedence of Security Council action. Instead, in a number of
instances, they have taken individual countermeasures in response to
erga omnes breaches, although the matter had been addressed by the
Security Council. Since the relevant instances have been discussed
above, brief references will suffice. The United States’ 1986
Comprehensive Anti-Apartheid Act - adopted at a time when South
Africa was already subjected to institutional enforcement measures -
provides the first example in point.”® The countermeasures, taken by
European States against Yugoslavia during the mounting Kosovo crisis,
are equally relevant. When European States decided to freeze
Yugoslavian assets and imposed a flight ban, the Security Council had
long been seized of the matter and had taken enforcement action under
Chapter VII UNC.”” Both examples suggest that Security Council

52 Cf. above, section 6.2.1.d (pp. 240-241).

53 See e.g. Simma (1993a), 136-137 (for the case of effective measures); similarly Schreuer
(1993), 149. Cf. Empell (2003), 406-409 for a discussion.

% Cassese (2001), 310; Empell (2003), 406. Which measures would be sufficient to exclude
the right of self-defence is controversial, cf. Dinstein (2001), 187-189; Halberstam
(1996-1997), 229.

35 Contrast Empell (2003), 408.

%6 See above, section 6.2.1.a (pp. 217-218). As noted there, some of the sanctions against
South Africa had been recommended by the Security Council, others had been imposed
under Chapter VII UNC.

57 See above, section 6.2.1.a (pp. 223-224); and cf. notably SC Res. 1160 (1998).
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enforcement action does not affect the right of individual States to take
countermeasures against erga omnes breaches.”® Clearly, such parallel
responses, by the Security Council and individual member States, raise
a number of complex consequential issues, notably questions of pro-
portionality or coordination. However, decentralised enforcement is
not per se excluded.

7.2.1.c Summary

To sum up, there is little evidence that States, by conferring enforce-
ment rights upon non-State actors intended to contract out of decen-
tralised enforcement altogether. In the absence of specific provisions to
the contrary, State and non-State enforcement measures thus comple-
ment each other.

7.2.2 Contracting out of specific forms of decentralised enforcement

Even if decentralised enforcement as such remains possible, treaties
might contract out of specific means of enforcement, such as counter-
measures or ICJ proceedings. Of the different conflicts, this is clearly the
most controversial, even though academic debate has largely centered on
the question of countermeasures. In the light of the above consider-
ations,’” the relation between treaty enforcement and erga omnes pro-
ceedings before the IC] needs to be studied as well. The two forms of
responses will be studied separately, as treaties might well contract out of
one extra-conventional enforcement right but leave the other unaffected.
Whether this is so can only be determined by interpreting the two
relevant conflicting rules. Their interpretation however takes place on
the basis of a considerable body of jurisprudence, which has (or is
claimed to have) established certain general guidelines of interpretation.
Before addressing specific conflicts, these guidelines may be set out.

7.2.2.a General considerations

Although courts have so far hardly had to address conflicts between treaty
regimes and enforcement rights deriving from the erga omnes concept,
they have frequently addressed conflicts between other competing
enforcement mechanisms. Their jurisprudence provides certain general
guidelines for the analysis of specific conflicts. The present section

58 See also Zoller (1984), 119; Tomuschat (1993b), 157-158.
3% See above, Introduction (to this chapter).
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attempts to filter out these guidelines, which will subsequently be applied
to specific conflicts relevant here. At the outset, it is necessary to engage
with a rather radical approach to the question: the exclusivity thesis, pur-
suant to which all treaty-based enforcement systems are exclusive.

The exclusivity thesis

By stressing the need for a case-by-case approach, and warning against a
schematic application of the lex specialis principle and similar maxims, the
preceding analysis has already taken a stance against clear-cut solutions
to the problem of competing enforcement mechanisms. Nevertheless, it
cannot be denied that one clear-cut approach - the exclusivity thesis -
commands considerable support among commentators. At least for the
field of human rights law, it is argued that wherever a treaty provides its
own system of enforcement, that system should exclude extra-conventional
means of enforcement (including those deriving from the erga omnes con-
cept). This radical position would render the subsequent analysis super-
fluous and thus needs to be addressed at the outset.

Alleged support in international jurisprudence Traditionally
advanced mainly (though not exclusively)®® by writers from socialist
countries,”’ the exclusivity thesis is said to find support in a passage
from the Court’s Nicaragua case and para. 91 of the Barcelona Traction
judgment. Given the eminence of Court, and their potential implica-
tions, these statements need to addressed in some detail.

The Nicaragua case is of particular relevance. In a passage that has
already been mentioned,’” the Court discussed whether the United
States’ conduct could be justified as response to Nicaragua’s alleged
human rights violations.®” The Court stated that it could not, holding
that ‘the use of force could not be an appropriate method to monitor or
ensure ... respect [for human rights].”**

60 See e.g. Karlshoven (1978), 143; Grabenwarter (2003), 152; Ermacora (1968), 396-397
(but contrast Ermacora (1980), 357-358).

1 See e.g. Vilkerrechis-Lehrbuch der Akademie der Wissenschaften (1973), Vol. I, 329; Mohr
(1983), 52-53; Graefrath (1973), 688; Graefrath (1987), 126-128; Sachariew (1986),
98-106; and the detailed discussion by Mohr (1981). Cf. Szawlowski (1979), 778, with
further references.

62 See above, section 5.2.5.d.  ®* See ICJ Reports 1986, 132-135 (paras. 262-269).

6% ICJ Reports 1986, 134 (para. 268). In even clearer terms, the Court rejected the United
States argument based on collected self-defence. As noted on p. 127 (para. 249): ‘The acts
of which Nicaragua is accused ... could only have justified proportionate counter-
measures on the part of the State which had been the victim of the act, namely
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Crucially, this conclusion (concerning an enforcement measure out-
side the scope of the present study) was based on very broad reasoning.
Not content to clarify why, in the circumstances of the case, the use of
force should be excluded, the Court observed in para. 267: ‘[W]here
human rights are protected by international conventions, that protec-
tion takes the form of such arrangements for monitoring or ensuring
respect for human rights as are provided for in the conventions them-
selves.”®® On the face of it, this statement clearly seems to support the
exclusivity thesis. By mentioning human rights generally (without indi-
cating any particular source), but then focusing on treaty-specific means
of enforcement, the Court seemed to suggest that where treaties
applied, States could only respond to human rights violations (whether
customary or conventional) by treaty-specific means.®®

The second relevant pronouncement, para. 91 of the Barcelona Traction
judgment, is said to support this view. As has been stated above, this
passage and its relation to the earlier statement, in paras. 33 and 34, on
obligations erga omnes has prompted much discussion.®” It has been
shown already that it does not directly contradict the Barcelona Traction
dictum. For present purposes, the second interpretation mentioned
above is relevant. Pursuant to some commentators, the Court’s (incor-
rect) observation that ‘on the universal level, the instruments which
embody human rights do not confer upon States the capacity to protect
victims of infringements of such rights irrespective of their national-
ity’,® has a double meaning. Apart from putting forward a restrictive
interpretation of the state of human rights treaty law, the Court is said
to have implicitly qualified its earlier statement on obligations erga
omnes. Kamminga, for example, wonders whether the Court had
meant that ‘states parties [to human rights agreements| are not entitled
to resort to any remedies under general international law to respond to

Salvador, Honduras or Costa Rica. They could not justify counter-measures taken by a
third State, and particularly could not justify interventions involving the use of force.’

5 ICJ Reports 1986, 134 (para. 267).

6 Cf. Thirlway (1989), 99-100; Teson (1987), 176; Teson (1997), 282-283; Annacker
(1994a), 25; Kiwanuka (1988), 476-477; Empell (2003), 393-398; Frowein (1993),
123-124. Thirlway (1989), 99; and Teson (1987), 176, consider a second interpretation of
the statement. In their view, the Court could have also wanted to deny that there
existed any customary human rights. This reading however is not supported by the text
of para. 267, in particular the Court’s statement that in the absence of treaty
commitments, Nicaragua ‘could not with impunity violate human rights’. It also
neglects the fact that the crucial sentence (cited in the text) is introduced by the proviso
‘where human rights are protected by international conventions’.

67 See above, section 5.2.4.  ®® ICJ] Reports 1970, 47 (para. 91).
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breaches of these instruments’,*” while according to Thirlway, para. 91

marks ‘an apparent withdrawal on human rights’.”’

It is readily apparent that this interpretation of the two IC] pro-
nouncements would render the erga omnes concept almost meaningless.
Given the number, and wide acceptance, of human rights treaties, in
practice every breach of an obligation erga omnes protecting human
rights at the same time violates treaty obligations. If all these treaties
were exclusive, one could hardly disagree with Zemanek that ‘the

whole idea of erga omnes obligations ... would be but a chimera.’”"

Its rejection The question is whether the above interpretation of
the two passages should be accepted. Two considerations suggest that
it should not. For one, Nicaragua and Barcelona Traction are difficult to
reconcile with the bulk of international practice and jurisprudence,
which on balance contradict the exclusivity thesis. Perhaps more import-
antly, closer analysis refutes the above interpretation of the two pas-
sages. As international practice and other cases will be addressed more
fully below, it is proposed to focus on this second consideration. To that
extent, both passages relied on by adherents of the exclusivity thesis
will be dealt with separately.

In the case of para. 91 of the Barcelona Traction judgment, this can be
done summarily, as the passage has been discussed already and the
argument based on it is very difficult to sustain. To begin with a literal
interpretation, the text of the passage clearly does not support the
exclusivity thesis. As has been shown, enforcement rights based on
the erga omnes concept are extra-conventional.”” In contrast, the above-
quoted sentence, which contains the essence of para. 91, refers to treaty
law. Irrespective of whether one agrees with the Court’s interpretation
of universal human rights treaties,”” there is simply no indication in
para. 91 that these treaties should exclude claims based on extra-
conventional mechanisms.”* Claims that the passage should implicitly
exclude extra-conventional enforcement rights are equally unconvinc-
ing. It appears at the end of the Court’s discussion of issues of standing,

69 Kamminga (1992), 181. It should be noted that in Kamminga’s view, this is not the most
convincing explanation, see id., 154-156 and cf. above, Chapter 5 (footnote 92), for
comment on his approach. Whether para. 91 supports the exclusivity thesis is further
discussed by Weschke (2001), 47-51; Simma (1994a), 296.

7% Thirlway (1989), 100. 7' Zemanek (2000a), 17; similarly Teson (1987), 176.

72 See above, section 4.1; and Introduction to Chapter 5.

73 Cf. above, section 5.2.4 for critical comment. ’* Empell (2003), 334-335 and 338.
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at a stage at which the Court had already dismissed Belgium’s claim
based on the customary rules of diplomatic protection, and had clarified
that the prohibition against denial of justice did not qualify as an
obligation erga omnes. By including para. 91, the Court merely affirmed
that treaties (which might have warranted a different reading) did not
apply. Toread it as an implicit derogation from paras. 33 and 34 neglects
this context. Finally, it may be added that had the Court intended to
exclude extra-conventional enforcement rights based on the erga omnes
concept, one would have expected it to say so expressly. However, not
only does para. 91 fail to mention the expression erga omnes; it also
concerns a circle of obligation that is both broader and narrower than
that of obligations erga omnes (human rights tout court as opposed to basic
human rights and obligations erga omnes outside the human rights
field).”” Read properly, para. 91 does not support the view that treaty-
based enforcement rights should, as a general matter, exclude extra-
conventional means enforcement.”®

By comparison, para. 267 of the Nicaragua judgment gives rise to many
more problems. By stating that ‘[human rights| protection takes the
form ... provided for in the conventions’,”” the Court clearly accepted
some form of exclusivity. The question remains for which circle of
human rights obligations the exclusionary rule should apply. The
more natural reading indeed is that the Court wished to exclude extra-
conventional means of enforcement for all human rights protected in
international conventions, i.e. customary human rights codified in the
convention and those conventional human rights that have not entered
into customary international law and are only protected by treaty.
Following this broad interpretation, para. 267 would indeed support
the exclusivity thesis. Paragraph, 267 however, can be read in a much
more restrictive way.”® It is possible that when proclaiming the exclu-
sivity of treaty-based means of enforcement, the Court did not refer to
all human rights, but merely to conventional human rights. Following
this restrictive interpretation, para. 267 (just as para. 91 of the Barcelona
Traction judgment) would not affect the enforcement of (customary) erga
omnes obligations.

75 See also de Hoogh (1996), 52-53; Paulus (2001), 371-372; Annacker (1994a), 17; Simma
(1994a), 296-297; id. (1981), 643.

76 See also Meron (1986), 11-12; Tomuschat (1999), 84; Henkin (1977), his footnote 22.

77 1CJ Reports 1986, 134 (para. 267). ’® Cf. Empell (2003), 395-396.
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One might object that this restrictive interpretation would contain a
rather trivial statement, which the Court would be unlikely to make.
However, in the circumstances of the case, it was not as trivial as one
might think. To clarify the point, it is necessary to consider which types
of human rights breaches the United States had alleged. As appears
from a Congress Report of July 1985 (referred to in para. 267 of the
judgment), the United States mainly accused Nicaragua of violating the
‘freedom of press, assembly and organization’ and specifically cited
reports by the Inter-American Commission of Human Rights to support
its allegations.”” Although the Report did not refer to any specific source
of law, Congress thereby alleged breaches of human rights, which, as of
1985, at least arguably had not entered into the body of customary
human rights law. As appears from para. 267 of the judgment, the
Court certainly seemed to take this view - hence it considered
Nicaragua’s human rights compliance with reference to the ACHR
only. Crucially, this agreement, while ratified by Nicaragua, did not
apply in relation to the United States.”” Even if one does not agree
with the Court’s rather restrictive view of customary human rights
law, it is surely relevant for the interpretation of para. 267. The above
considerations suggest that, in the view of the Court, the United States
had accused Nicaragua of breaching human rights that had not acquired
customary status but were only protected by conventions to which the
United States was not a party. Seen in this perspective, it might not have
been a triviality for the Court to affirm that treaty obligations were to be
enforced through treaty mechanisms.

Three considerations suggest that this restrictive interpretation of
para. 267 is not only plausible but convincing. Since it runs counter to
the natural reading of the crucial sentence (which indeed supports the
exclusivity thesis), these considerations need to be developed in some
detail.®" A close analysis of the Court’s use of language provides the first
argument. As observed above, the Court stated that ‘where human
rights are protected by international conventions, that protection
takes the form ... provided for in the conventions themselves.’®* The

72 1CJ Reports 1986, 90-92 (paras. 179-180).

80 The United States signed the Convention on 1 June 1977, but had not ratified it at the
time of the judgment (nor indeed since then).

81 Given the potential implications of the statement, and the eminence of the Court, it is
surprising that para. 267 is often ignored or glossed over. For a detailed treatment see
Empell (2003), 391-398.

82 ICJ Reports 1986, 134 (para. 267) (emphasis added).
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use of the word ‘that’ is significant. Had the Court wanted to suggest
that even customary human rights could only be protected by means
provided for in applicable treaties, it might have used a more neutral
expression (such as ‘their’, or ‘the’) instead. By using the demonstrative
pronoun ‘that’, it seemed to refer back to the specific form of human
rights protection mentioned in the first part of the sentence, namely
protection through human rights conventions.

When moving beyond the wording of the crucial sentence, two other
arguments suggest that the broad interpretation favoured by adherents
of the exclusivity thesis is highly unlikely. For once, the exclusivity
argument is contradicted by a contextual reading of para. 267. In the
passage immediately following the crucial sentence, the Court gave a
specific reason why, in the particular case, Nicaragua’s alleged human
rights breaches could not justify the United States’ conduct. In its view,
the United States’ assertion of a right to respond was misplaced, because -
as witnessed by two Country Reports of the American Commission for
Human Rights - ‘the mechanisms provided for [in the conventions] have
functioned.”®” Of course, one need not agree with this assessment - as
Teson notes, it would be surprising if country reports were enough to
make a human rights system function.®* However, the Court seems to
accept that had the mechanism not functioned, the United States’ could
have availed itself of rights of protection not provided in the
Convention. It follows that not all, but only functioning, treaty regimes
exclude extra-conventional means of enforcement. In the light of this
later passage, the broad interpretation favoured by adherents of the
exclusivity thesis seems more difficult to uphold.

Furthermore, it stands in marked contrast to the most celebrated (and
controversial) aspect of the Nicaragua judgment, namely the Court’s
discussion of the United States’ multilateral treaty reservation, and its
effects in the field of customary international law.*> When discussing
this aspect, the Court had frequently stressed the separate existence of
treaty and customary rules, even if both rules were identical in scope;
this in turn led it to hold that the United States’ reservation did not
exclude Nicaragua’s arguments based on customary law.*® Admittedly,
these considerations were part of the analysis of the applicable law and

83 ICJ Reports 1986, 134 (para. 267). ®* Teson (1987), 176.

85 On the Court’s reasoning cf. further below, section 7.2.3.b.

86 See IC] Reports 1986, 92-97 (paras. 172-182); and cf. already IC] Reports 1984, 424 (para.
73). Contrast the dissents of Judges Jennings and Oda, IC] Reports 1986, 216-219 and
529-537; and cf. the discussion by Crawford (1997), 373-374; Briggs (1987), 80-83.
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did not necessarily imply a view on the availability of different enforce-
ment mechanisms. However, the Court drew support for its approach
from the fact that treaty and custom were often subject to different
enforcement mechanisms. In its view, a State might conclude a treaty
not only to codify rules of customary international law, but also

because the treaty establishes ... desirable institutions or mechanisms to
ensure implementation of the rule. Thus, if that [treaty] rule parallels a rule of
customary international law, two rules of the same content are subject to
separate treatment as regards the organs competent to verify their implementa-
tion, depending on whether they are customary rules or treaty rules.®”

At least when discussing the effect of reservations, the Court there-
fore seemed to assume the separate existence of enforcement mechan-
isms, which would complement, rather than exclude, each other. It is
difficult to see how that statement could have been made if treaties (at
least in the field of human rights) per se excluded enforcement rights
deriving from general international law.*®

Finally, the broad interpretation of para. 267 seems unlikely to have
been intended by the Court because it would produce results that go far
beyond the mere recognition of the exclusivity thesis. It has been stated
already that even this thesis is radical enough. However, its effects
would pale in comparison to the (not always considered) consequences
flowing from a broad interpretation of para. 267. As has been stated,
Nicaragua did not concern the (possibly exclusive) effect of treaty
regimes on State parties, as the relevant treaty (the ACHR) was not bind-
ing on the United States.*” If indeed, the Court had held that customary
human rights could only be enforced by treaty means, the above-quoted
sentence would have a far more radical effect than acknowledged so far.
It would imply that a treaty-based enforcement system such as the
ACHR could exclude the legality of enforcement measures taken by
third States.” As a consequence, States concluding a treaty could estab-
lish an enforcement regime binding (and exclusive) not only inter partes,
but even in relation to third States. How such a ‘super-exclusivity’ could
possibly be reconciled with basic concepts of treaty law is not clear. That
the Court should have endorsed it seems unlikely.

None of these considerations puts into question the conclusion
reached by the Court. As a non-party, the United States could not simply

87 1CJ Reports 1986, 95-96 (para. 178).
88 Cf. however Marschik (1997), 96-98, who defends the Court’s distinction.
89 Empell (2003), 396-397.  °° Similarly Teson (1987), 176; Teson (1997), 285.
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invoke (and auto-interpret) the ACHR mechanisms, nor indeed enforce
conventional human rights standards by forcible means. However, the
discussions suggests that the broad interpretation of para. 267 of the
Nicaragua judgment (which would have provided crucial support for
the exclusivity thesis) cannot be sustained. It would imply recognition
of a super-exclusivity of treaty regimes and is contradicted by a contex-
tual reading of para. 267. On balance, the more convincing view is that
when proclaiming that human rights had to be enforced through conven-
tional means, the Court referred to human rights that had not acquired
customary status and are only protected in treaty form. Following this
restrictive reading, para. 267 of the Nicaragua judgment does not support
the exclusivity thesis. Since para. 91 of the Barcelona Traction judgment is
of even more limited help, it can be concluded that - contrary to a widely
held view - that thesis has not been endorsed by the IC].

Guidelines for the analysis of specific conflicts

It has been stated already that even if the Nicaragua case and para. 91 of
the Barcelona Traction judgment supported the exclusivity thesis (which
they do not), they would be contradicted by the bulk of international
practice and jurisprudence. When assessing conflicts between
competing enforcement mechanisms, courts and tribunals have not
accepted radical solutions along the lines of the exclusivity thesis.
Instead, they have taken into account a number of broad and flexible
principles. These principles cannot replace the interpretation of
conflicting enforcement systems, and do not address all problems.
However, they provide guidelines for the interpretation, and
suggest how conflicts can be approached. Four points seem worth
stressing.

Explicit conflict rules The first, and most obvious, point to make is
that the matter may have been specifically regulated by a conflict
clause. Conflict clauses can, in principle, be found in either of the two
competing enforcement mechanisms; they can speak in favour of exclu-
sivity or indicate non-exclusivity. Examples relevant to the present
study will be addressed below. To illustrate the point, it may be helpful
briefly to mention two typical examples without immediate relevance
to the present study. As appears from article 282 LOSC, dispute settle-
ment under Part XV LOSC is not only non-exclusive, but even residual:
under the provision, special dispute settlement procedures that can
be instituted unilaterally and that entail a binding decision disapply
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Part XV LOSC.”" In contrast, article 292 TEC indicates that disputes
about questions covered by European Community law are exclusively
to be dealt with by the ECJ; this has been interpreted to exclude not only
other dispute settlement fora but also countermeasures between EC
member States.”” In the presence of such explicit conflict clauses, the
problem of competing enforcement mechanisms can often be solved by
way of simple treaty application.

Effectivity In the absence of conflict clauses, it must be assessed
whether treaties implicitly exclude recourse to extra-conventional
means of enforcement. Whether they do is of course a matter of inter-
pretation. However, this interpretation is guided by one very general
guideline: international jurisprudence suggests that enforcement
regimes are more likely to be exclusive if they are effective. This pre-
sumption in favour of effectivity of course is not absolute. States remain
free to agree on ineffective mechanisms and to replace more effective
enforcement rights. This, however, would have to be indicated and has
not usually been presumed.””

The relevance of the effectivity criterion has been expressly con-
firmed in the comments of States on the ILC’s work on State responsi-
bility,”* and is also underlined by a variety of judicial pronouncements,
only a handful of which need to be mentioned. The relevant passage of
the Nicaragua judgment has been referred to already.”’” The Hostages and
Air Services cases support the same position. In the former, the Court held
that the Diplomatic Convention conferred upon receiving States
‘entirely efficacious’ means of responding against treaty breaches; as a
consequence, extra-conventional enforcement measures were
excluded.”® Similarly, the Arbitral Tribunal in the Air Services case
accepted that there was no general rule excluding countermeasures
pending third-party dispute settlement proceedings, but conceded

91 Shany (2003), 201-202. For an application see the Arbitral Tribunal’s suspension order

in the Mox Plant case, available at http:/[www.pca-cpa.org/[ENGLISH/RPC.

92 Commission v. Luxemburg and Belgium, Cases 90 and 91/63[1964] ECR631.

9% Pursuant to the highly controversial arbitral award, this was e.g. the case in the Southern
Bluefin Tuna case, see paras. 53-59 for the Tribunal’s interpretation based on article
281 LOSC. For critical comment see Oxman (2002), 277; Shany (2003), 203.

9% See e.g. UN Doc. A/C.6/47[SR.26, 6 (France); and cf. already Institut de droit international
(1934), 708.

9% See above, section 7.2.1 and cf. IC] Reports 1986, 134 (para. 267), where the Court
observed: ‘[TJhe mechanisms provided for [in the conventions] have functioned.’

9 ICJ Reports 1980, 40-41 (paras. 87 and 86 respectively).
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that the situation would be different where ‘the proceedings form part
of an institutional framework ensuring some degree of enforcement of
obligations’.”” These statements suggest that in the absence of explicit
conflict clauses, much depends on whether the allegedly exclusive
mechanism is effective.

Formal indications of effectivity While jurisprudence thus
provides ample evidence supporting the effectivity criterion, its appli-
cation is problematic. This in particular because - unlike in the case of
countermeasures sub judice’® - effectivity must be assessed irrespective
of a concrete dispute. Instead, it depends on a value judgement about
the character of dispute settlement as envisaged in the treaty. When
called upon to perform that value judgement, courts and tribunals
have frequently recurred on four different factors. These do not form a
checklist that could be easily applied. However, they are at least formal
indications of a treaty system’s (in)effectivity, and may thus be helpful.

First, as a general matter, it will be a sign of effectivity if a treaty
system is capable of assessing treaty breaches objectively, and provides
non-discretionary third-party procedures for settling them. Secondly, as
regards the available remedies, the PCIJ’s jurisprudence suggests that
special treaty systems will only be considered effective if they provide
for comprehensive remedies.”” Thirdly, tribunals, e.g. in the Air Services
case, have stressed the importance of instantly available protection
against breaches.'’ Finally, it may be worth clarifying that effectivity
requires not only the existence, but the actual functioning, of treaty
enforcement systems - hence the above-mentioned reference to pro-
cedures that ‘form part of an institutional framework ensuring some
degree of enforcement of obligations.”'"’

The character of the breach Finally, whether a treaty restricts extra-
conventional enforcement rights might also depend on the character

97 54 ILR 340 (para. 94), and more generally ibid., paras. 89-95.
98 On which above, Introduction (to this chapter).
99 Cf. e.g. Chorzow Factory (Jurisdiction) case, PCIJ, Ser. A, No. 9 (1927), 30 (mixed arbitral
tribunals not exclusive, as parties could not obtain full compensation). For a discussion
see Shany (2003), 231-232.
100 Cf. Air Services case, 54 ILR 340-341 (para. 96) (where the Tribunal addressed the
question of interim protection). See also ILC, commentary to article 52 ASR, para. 8.
101 Air Services case, 54 ILR 340 (para. 94). The relevance of institutional mechanisms was
also underlined by the ICTY in the Furundzija judgment, 38 ILM (1999), para. 152.
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of the violation against which the response is directed. This is evident
insofar as certain responses are only available in the case of qualified
breaches of the law (such as, in the present case, the right to take
countermeasures in response to serious erga omnes breaches). Beyond
that, it is possible that a specific treaty should exclude recourse to
general mechanisms in the case of normal breaches, but allow for a
fall-back in response to serious breaches. The award in the Southern
Bluefin Tuna case provides a clear example in point. While controversially
holding that dispute settlement under Part XV LOSC had been excluded
by a special implementation convention, the Tribunal conceded that
‘there might be instances in which the conduct of a State Party to
UNCLOS and to a fisheries treaty implementing it would be so egre-
gious, and risk consequences of such gravity, that a Tribunal might find
that the obligations of UNCLOS provide a basis for jurisdiction’.'®” The
required value judgement about the effectivity of a special enforcement
system may thus be influenced not only by the characteristic features of
the possibly exclusive treaty, but also by the nature of the violation
against which the response is directed.

Summary

It is clear that the preceding considerations do not establish an easy-to-
apply rule governing conflicts between competing treaty mechanisms.
Given the wide range of conflicts, no hard and fast conflict rule exists.
Attempts to solve all conflicts in favour of treaty exclusivity are mis-
guided and find no support in international jurisprudence. Instead, the
problem is best approached in two steps. First, one of the competing
enforcement rules may explicitly regulate the conflict. Secondly, in the
absence of conflict clauses or any other clear guidance, jurisprudence
suggests that systems are more likely to be exclusive if they function
effectively, and indicates a number of factors relevant in this regard. On
the basis of these general considerations, the conflicts between treaties
and erga omnes enforcement rights will be analysed in the following.

7.2.2.b Contracting out of IC] proceedings

As has been stated above, most of the relevant treaties (ECHR, ACHR,
Banjul Charter, CERD, CCPR) provide for some form of inter-State dis-
pute settlement. Disputes however are dealt with by treaty-monitoring

102 Southern Bluefin Tuna case (arbitral award), para. 64 (referring to the good faith obligation
contained in article 300 LOSC).
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bodies, while the IC] has either a subsidiary role (in the case of CERD) or
no role at all."®* All five treaties therefore could exclude or restrict the
possibility of erga omnes proceedings before the IC]. This in particular
because the various treaty procedures were designed to accommodate
special concerns of treaty parties, often involving a deliberate decision
against too much IC]J influence. The travaux préparatoires to the CCPR, to
take but one example, reveal a gradual shift away from a judicial system
of supervision, under which the IC] would have had an important role to
play, towards a system of merely optional inter-State complaints to a
special treaty committee.'”* Given this background, it is certainly not
inconceivable that parallel proceedings before IC] might be excluded.
Most conflicts can nevertheless be solved relatively easily, as the relevant
treaties address it. There is thus no need to enter into discussions about
the effectivity of treaty-based enforcement; instead, the matter is largely
one of treaty interpretation, which mostly leads to very clear results.
Three different forms of conflict regulation can be distinguished.

Non-exclusivity clauses
The situation under CCPR and CERD is straightforward, as both treaties
contain explicit non-exclusivity clauses. In near-identical terms, article
44 CCPR and article 16 CERD provide that the respective enforcement
systems ‘shall not prevent the States Parties ... from having recourse to
other procedures for settling a dispute in accordance with general or
special international agreements in force between them.’'’®

As is clear from the drafting history, the reference to ‘general or
special international agreements’ was inserted to preserve the possibi-
lity of inter-State judicial proceedings before other fora. The different
non-judicial procedures therefore were intended to complement, rather
than exclude, other means of enforcement.'® As to the types of ‘other
procedures for settling a dispute’, drafters were mainly concerned to
preserve the availability of regional human rights mechanisms. There is
however little doubt that the reference to ‘other procedures’ also covers
ICJ proceedings brought under article 36 of the ICJ Statute'®” and would

103 See above, section 7.1.2.a.

104 See Pechota (1981), 47-49; Robertson (1981), 334-336.

105 Article 44 CCPR was in fact modelled on article 16 CERD, which was based on article
12, para. 3 of the 1962 UNESCO Protocol. For guidance on the drafting history see
Bossuyt (1987), 723-726.

106 Robertson (1981), 356; Kamminga (1992), 180; Simma (1981), 647; Linsi (1994), 70.

107 Nowak (1993), article 44, MN 8; Kamminga (1992), 179-180; Lerner (1970), 97-98.
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consequently also cover proceedings aimed at vindicating obligations
erga omnes. In the case of CERD, article 22 - recognising the right of all
State parties to institute IC] proceedings once treaty-specific mechan-
isms have failed - further supports this interpretation. Far from exclud-
ing recourse to the IC]J, CERD recognises its role as one (if only
secondary) forum of dispute settlement.

Practice equally confirms the non-exclusive character of the enforce-
ment mechanisms. States protesting against breaches of CCPR or CERD
have frequently side-stepped the treaty procedures and instead relied
on extra-conventional means of enforcement.'’® One particularly tell-
ing example may illustrate the point. As stated above, Portugal, in the
East Timor case, claimed that by concluding the Timor Gap Treaty,
Australia had violated the right of self-determination of the people of
East Timor. When the Timor Gap Treaty was concluded in 1991, both
Australia and Portugal were bound by the provisions of the CCPR and
thus, under article 1, had to respect the right of self-determination.'’”
Although the matter was therefore governed by a human rights treaty,
there was little doubt that Portugal could institute IC] proceedings
under the optional clause. In fact, it is telling that neither the defendant
nor the Court even mentioned the question of exclusivity.''® Neither
CERD nor CCPR thus affect the right of States to institute ICJ proceed-
ings in response to erga omnes breaches.'"’

198 For express confirmation see also the German government’s statements in the
Bundestag, cited in Simma (1985), 134.

See http:/fwww.unhchr.ch/html/menu3/b/a_ccpr.htm. Since Australia had not made
any declaration under article 41 CCPR, enforcement would have been virtually
impossible.

In contrast, the Chilean government, in 1979, did raise the matter. In its view, the
CCPR procedures excluded the establishment, by the UN Human Rights Commission,
of ad hoc working groups investigating human rights abuses. Within the United
Nations, this claim was roundly rejected. The Commission’s Special Rapporteur
expressly clarified that Chile could not ‘plead that the procedures established under
the International Covenant on Civil and Political Rights should be applied to the
situation ... at the exclusion of other procedures which the United Nations may
consider appropriate’ (UN Doc. A/34/503, para. 12 (1979)). While concerning a different
type of conflict (namely the relation between CCPR and Human Rights Commission
procedures), the two situations are comparable. The UN’s handling of the matter
further supports the view that treaties such as CCPR or CERD complement rather than
exclude other means of human rights protection. On the dispute cf. Meron (1986),
215-216.

In line with the interpretation advocated in the text, the UN Human Rights Committee
recently observed in its General Comment No. 31: ‘[T|he mere fact that a formal
interstate mechanism for complaints to the Human Rights Committee exists in
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110

111
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Implied non-exclusivity

The situation is similarly clear with respect to ACHR and the Banjul
Charter. Although neither treaty contains an express clause along the
lines of article 44 CCPR or article 16 CERD, both implicitly recognise the
non-exclusivity of the respective enforcement mechanisms. In the case
of the ACHR, this follows from article 46, para. 1c, under which pro-
ceedings are only admissible if ‘the subject of the petition or commu-
nication is not pending in another international proceeding for
settlement.’''* As the chapeau and the express reference to ‘petition]s]
or communication[s]’ clarify, this requirement applies to inter-State as
well as individual complaints."’® Similarly, under article 48 of the
Banjul Charter, an inter-State communication can only be forwarded
to the Commission if ‘within three months ... the issue is not settled to
the satisfaction of the two States involved through bilateral negotiation
or by any other peaceful procedure’."*

Both provisions imply that States can avail themselves of such ‘other
peaceful procedure[s]’ for the settlement of the dispute.’'” While draf-
ters first and foremost had in mind the relation between the respective
regional and universal human rights treaty regimes,''® the formulation
of the respective provision is broad enough to cover IC] proceedings
based on the optional clause. In line with this interpretation, African
States parties to the Banjul Charter, have not challenged the admissi-
bility of human rights claims before the ICJ.''” On the contrary, the only

respect of States Parties that have made the declaration under article 41 does not mean
that this procedure is the only method by which States Parties can assert their interest
in the performance of other States Parties. On the contrary, the article 41 procedure
should be seen as supplementary to, not diminishing of, States Parties’ interest in each
others’ discharge of their obligations.” (See UN Doc. CCPR/C/74/CRP.4/Rev.6 of 21 April
2004, available at http://www.unhchr.ch/tbs/doc.nsf).

See also article 39, para. 1 of the Regulations of the Inter-American Commission on
Human Rights, which by virtue of article 49, para. 2, applies to inter-State
communictions. Similarly, article 47 (d) ACHR provides that communications are
inadmissible if they are ‘substantially the same as one previously studied by the
Commission or by another international organization’ (emphasis added).

Contrast the more limited scope of article 35, para. 2b ECHR, which applies only to
individual complaints.

Emphasis added. See also article 93, para. 2c of the African Commission’s Rules of
Procedure.

115 Weschke (2001), 54; (Carrie 1994), 179.

116 Cf. the remarks on article 42 [47] in Minutes of the 4th Session of Committee IT, Doc. 47, CorT.
2 (1970), reproduced in: Buergenthal/Norris (1982), Part Two, Chapter I, 193.

For recent examples see e.g. Armed Activities (Congo-Rwanda) (alleged breaches of CAT,
CEDAW, CERD, and the Genocide Convention); Ahmadou Sadio Diallo (unlawful
imprisonment, violation of property rights).

112

113

114
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inter-State complaint admitted under the Banjul Charter was accompa-
nied by parallel IC] proceedings, brought under the optional clause.''*
Neither ACHR nor the Banjul Charter thus affect the right of States to
institute IC] proceedings in response to erga omnes breaches.

Flexible exclusivity clauses

Finally, the ECHR, just like the other four treaties, addresses the ques-
tion of competing enforcement mechanisms. The relevant provision,
article 55 (ex-article 62), however is considerably more ambiguous; it
provides:

The High Contracting Parties agree that, except by special agreement, they will
not avail themselves of treaties, conventions or declarations in force between
them for the purpose of submitting, by way of petition, a dispute arising out of
the interpretation or application of this Convention to a means of settlement
other than those provided for in this Convention.

This provision may be qualified as a flexible exclusivity clause''® -
exclusive in that it gives priority to the ECHR, flexible in that it recog-
nises the right of State parties to enter into ‘special agreements’ with a
view to conferring jurisdiction on another judicial body. While the
provision has hardly ever been invoked in ECHR'*’ or other judicial
proceedings,'”’ States and commentators have much discussed how the

18 Communication 22799 (Democratic Republic of Congo v. Burundi, Rwanda and Uganda); cf.
Viljoen (2002), 98.
119 Cf. Shany (2003), 188.
120 Tyrkey invoked the provision in the Cyprus/Turkey case, arguing that Cyprus and Turkey
had agreed to address the subject matter of the application - the issue of missing
persons - exclusively within the framework of the UN Committee on Missing Persons.
In its admissibility decision, the European Commission of Human Rights had little
difficulty in dismissing this application, as Turkey was not involved in the work of the
UN Commission, the Commission did not provide for a petition system (to which
article 55 solely refers), and Cyprus clearly denied that the existence of a special
agreement; cf. 39 YbECHR (1996), 160-162.

For present purposes, the decision is of little relevance, as it assesses whether States
can use the exception recognised in article 55 (ex-article 62) in order to avoid dispute
settlement before the Convention organs. In contrast, in the present scenario, article
55 ECHR would be invoked to exclude the availability of other fora.

See, however, below, footnote 132, for brief comment on the Certain Properties case.
In addition, it deserves to be mentioned that Austria and Italy sought to establish
the ICJ’s jurisdiction over the dispute relating to South Tyrol. As the 1957 European
Convention for the Settlement of Disputes would have been inapplicable ratione
temporis, both States, in 1971, concluded a bilateral treaty specifically disapplying the
non-retroactivity rule found in article 27(a). While this shows that States parties to
the ECHR have been prepared to avoid recourse to the Strasbourg Court, it is of little

121
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balance between exclusivity and flexibility should be struck. In this
regard, two questions arise.

First, before entering the discussion between exclusivity and flexibil-
ity, it is necessary to define to which type of disputes article 55 ECHR
applies. On the basis of a formal reading, one could argue that the
provision only intends to preclude disputes about Convention rights,
but does not affect the right of States to bring other inter-State proceed-
ings based on the violation of parallel human rights protected in cus-
tomary international law or other treaties. The express reference to
‘dispute[s] arising out of the interpretation or application of this
Convention’'** seems to support this formal reading.'”® However, it is
hard to reconcile with the State parties’ aim of avoiding - but for cases
of special agreements - the possibility of jurisdictional conflicts
between different courts. More importantly, it is clearly contradicted
by the subsequent practice of States. When seeking to clarify the rela-
tion between different inter-State enforcement procedures (such as
article 41 CCPR and article 33 ECHR), States have consistently referred
to article 55 ECHR, and thereby implicitly accepted that it has a bearing
on that matter.'** Both arguments suggest that the restrictive interpre-
tation (which would have avoided conflicts) is unconvincing, and that
article 55 ECHR equally applies to disputes about parallel provisions,
including customary human rights that have acquired erga omnes status.

Consequently, it must be analysed whether parallel IC] proceedings
about obligations erga omnes should be excluded. Since these will almost
inevitably be brought under the optional clause,'”” it must be assessed
whether the recognition, by two ECHR member States, of the ICJ’s
jurisdiction under article 36, para. 2 IC]J Statute would amount to a
‘special agreement’ (compromis spécial) in the sense of article 55
ECHR.'*® Three considerations suggest that this is not the case. Article
55 ECHR only recognises one narrowly formulated exception to the

help to the present study, as the 1971 agreement (referring to one specific dispute)
plainly qualifies as a ‘special agreement’. For a discussion see Zeller (1989), 85-89; and
cf. already above, Introduction to Chapter 2, for a brief reference to the Pfunders case.

122 Emphasis added.

123 Cf. Eissen (1972-1973), 188-189; Meron (1984), 235.

124 See notably Committee of Ministers, Resolution (70) 17 (assessing the relationship
between CCPR and ECHR mechanisms) reproduced in 18 YbECHR (1970), 265.

125 See above, section 1.1.

126 The following discussion is based on the assumption that article 55 ECHR
contemplates ‘special agreement(s]’ concluded by the States parties to the respective
dispute. In contrast, Frowein and Peukert have argued that in order to fulfil the
requirements of the provision, a special agreement would have to be entered into by all
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exclusivity rule; the negative phrasing (‘will not - except’) also implies
that the term ‘special agreement’ ought to be read restrictively.'*” In
contrast, optional clause declarations are the most general form of
recognising the Court’s jurisdiction. Furthermore, a systematic reading
confirms the need for a restrictive interpretation. The reference, in
article 55 ECHR, to ‘special agreement|s]’ is in marked contrast to
other conflict clauses, such as article 44 CCPR and article 16 CERD
both of which refer to ‘general or special international agreements’.’**
Finally, the travaux préparatoires show that drafters were anxious to
avoid the possibility of contentious IC] proceedings based on the
optional clause.'*® All three factors support a robust interpretation of
article 55 ECHR, pursuant to which States parties to the ECHR cannot
institute IC] proceedings concerning obligations erga omnes in the field
of human rights, if these could equally form the subject of an inter-State
complaint to the Strasbourg Court.

It must be conceded though that the subsequent practice is more
ambiguous. While not addressing the present conflict, States have
expressed differing views on the relation between article 33 ECHR and
inter-State proceedings under article 41 CCPR. Signs of ambiguity nota-
bly appear in a resolution, adopted by the Committee of Ministers in
1970. Having noted ‘differences of opinion ... as regards the exact
scope of the obligation resulting from Article 62 [as it then was|’, the
Committee of Ministers stated that States

should normally utilise only the procedure established by the European
Convention in respect of complaints against another Contracting Party to the
European Convention relating to an alleged violation of a right which in sub-
tance is covered by the European Convention (or its protocols) and by the
UN Covenant on Civil and Political Rights, it being understood that the UN
procedure may be invoked in relation to rights not guaranteed in the
European Convention (or its protocols) or in relation to States which are not
Parties to the European Convention.'*’

Although stressing the priority of ECHR proceedings, the resolution
qualifies the robust interpretation by adding the word ‘normally’.

State parties; cf. Frowein/Peukert (1996), commentary on Article 62 (sole MN). This
view however finds no support in the travaux and would deprive the provision of its
meaning; see Vierdag (1994), 138-139.

127 Cf. European Commission on Human Rights, Cyprus/Turkey case (admissibility), 39
YbECHR (1996), 162.

128 Emphasis added. % See Velu/Ergec (1990), 749-751, for references.

130 Resolution (70) 17, reproduced in 18 YbECHR (1970), 265 (emphasis added).
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However, there is no attempt to clarify when a situation would cease to
be normal. In the light of these considerations, the more convincing
view seems to be that article 55 ECHR excludes erga omnes proceedings
before the ICJ."*" While the matter certainly is not beyond doubt, it is
generally understood that the provision applies to parallel disputes
about obligations erga omnes in the field of human rights. Moreover,
despite the ambiguous attitude of States, the better arguments suggest
that acceptance of the ICJ’s jurisdiction under the optional clause would
not amount to a ‘special agreement’, and thus not fall within the
recognised exception.'**

Interim conclusion

In conclusion, the relevant treaties address conflicts between treaty-
enforcement rights and contentious IC] proceedings. Under the CCPR,
CERD, ACHR, and Banjul Charter, the relevant provisions, expressly or
by implication, recognise the right of States to use other, extraconven-
tional means of dispute settlement, including IC] proceedings. In con-
trast, the much more ambiguous article 55 ECHR on balance points
towards exclusivity. State parties to the European Convention on
Human Rights therefore have contracted out of the right to bring con-
tentious IC] proceedings about matters falling within the jurisdiction of
the Strasbourg Court.

7.2.2.c Contracting out of countermeasures

This leaves the much-discussed question whether treaties affect the
right of States to take countermeasures in response to serious erga
omnes breaches. Unlike the problem of IC] proceedings, this question
cannot be answered by interpreting conflict clauses. Explicit conflict
clauses contained in treaties do not usually cover the question."*’ Nor
can the conflict be solved by analysing the general regime of counter-
measures. As discussed above, whether treaty rules prescribing specific

131 For similarly robust interpretations of article 55 ECHR see Kamminga (1992), 180;
Simma (1981), 639; Kooijmans (1990), 93; Grabenwarter (2003), 147.

132 1t is worth noting that in its judgment of the Certain Properties case (available at
www.icj-cij.org), the IC] did not pronounce on article 55 ECHR. While this may be
astonishing (given that the case involved a dispute about human rights between two
ECHR members), it may be explained with reference to the previous proceedings, on
the same subject-matter, before the Strasbourg Court.

133 See below, p. 288, for brief comment on article 44 CCPR.
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forms of third-party dispute settlement exclude countermeasures is
a matter of interpreting the specific treaty.'** As the ILC’s debates
show, there is, at present, no general rule covering all conflicts between
countermeasures and conventional dispute settlement mechanisms
either.'*” Attempts by various ILC Special Rapporteurs, to subject coun-
termeasures to the prior exhaustion of all dispute settlement proce-
dures (culminating in Arangio-Ruiz’ famous draft article 12(1)(a)
submitted in 1992),"*° proved much too radical to be acceptable.'””
The Commission’s eventual text leaves open the question, instead
merely regulating the relation between countermeasures and prior
negotiations.'*® It thereby implicitly suggests that at the present stage
of international law, no general conflict rule exists. This result is in line
with international jurisprudence'” and the plea for a case-by-case
approach advocated here, and also does justice to the diversity of treaty
mechanisms and the variety of conflicts thus arising.

Conflicts thus are to be addressed by interpreting the relevant treaty
regimes, having regard to the various factors singled out above.'*’ In
order to avoid having to deal with each treaty separately, the subse-
quent sections place them in different groups, according to the rights of
protection available to parties responding against breaches. In this
regard, a basic distinction can be drawn between situations in which
States could institute inter-State proceedings under the relevant treaty,
and situations in which no such possibility exists. It seems convenient
to begin by addressing the latter scenario.

134 See above, section 1.1.

135 The point has been, and is, much discussed; see e.g. Dzida (1997), 134-150; Bennouna
(1994), 62; Schachter (1994), 471; Tomuschat (1994), 79; Bowett (1972b), 1.

136 Arangio Ruiz, Fourth Report, 40. Under the provision, States would only have been

entitled to take countermeasures once they had exhausted ‘all the amicable

settlement procedures available under general international law, the United Nations

Charter or any other dispute settlement instrument.” For a similar proposal (though

formulated more ambiguously) see already Riphagen, Sixth Report, YbILC 1984, Vol. II/

1 (draft article 10, para. 1). Both provisions made room for interim measures of

protection which could be taken prior to, or during, dispute settlement procedures.

For criticism among States see e.g. UN Doc. A/C.6./47/SR.25, para. 50 (CSSR); ibid., para.

90 (Marocco); ibid., SR.26, para. 11 (France); ibid., para. 47 (Austria); ibid., SR.27, para. 37

(United States); ibid., para. 15 (Uruguay). See Dzida (1997), 142-143, for references to

discussions among ILC members. As the same author notes, there has not been a single

case in which States had exhausted all dispute settlement procedures provided for in

article 33 UNC before resorting to countermeasures (135-136).

138 Cf. article 48, para. 1 [1996] and article 52, para. 1b ASR.

139 See Air Services case, 54 ILR 340 (paras. 94-95).

140 See above, section 7.2.2.a (pp. 276-279).
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No inter-State procedures available

Few problems arise if treaties provide for merely optional inter-State
procedures (such as CCPR and ACHR), and if the State allegedly respon-
sible for the breach has not accepted the treaty-monitoring body’s
competence to entertain inter-State complaints. If the respective treat-
ies contracted out of countermeasures, States would not have any
expressly recognised enforcement rights at their disposal. Still, at least
with respect to the CCPR, representatives of socialist States have occa-
sionally argued in favour of treaty exclusivity.'*" Article 44 CCPR, which
in the case of IC] proceedings had proved the decisive counter-argument,
does not directly contradict this view. While expressly recognising
the right of States to pursue ‘other dispute settlement procedures’
(which might include dispute settlement by way of countermeasure),
it only refers to procedures based on ‘general or special international
agreements’ and thus does not cover the customary concept of
countermeasures.'*”

When considering the various other criteria mentioned above, the
view that the compulsory CCPR (or ACHR) enforcement mechanism
excluded countermeasures however cannot be sustained. As a general
matter, a treaty system solely relying on reporting systems and
(optional)'*’ individual complaint procedures is hardly equipped with
tools for an effective protection. Since reports are submitted periodi-
cally and individual complaints (if possible) require the exhaustion of
local remedies,'** there is no possibility of responding against on-going
breaches. Even where treaty-monitoring bodies have robustly inter-
preted their right to comment on State reports, they have no compe-
tence to order any remedies, nor is there any mechanism ensuring that
reports are actually implemented.'*

Finally, practice clearly shows that by entering into the relevant
treaties, States did not intend to contract out of countermeasures. As
has been analysed above, States have frequently taken countermeasures
in response to serious erga omnes breaches in the field of human rights.
In the clear majority of cases, States targeted by these countermeasures
(such as Poland in 1981, Surinam in 1982, or Burundi in 1996, to name

141 See the references in Meron (1989), 229 (his note 304).

142 Cf. Simma (1981), 647, for a broader interpretation.

143 Contrast the Optional Protocol to the CCPR (optional individual complaints) and
article 44 ACHR (compulsory).

144 See article 1 OP CCPR; article 46, para. 1a ACHR.

145 Simma (1981), 640; Opsahl (1992), 419.
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but a few)'*° were parties to the CCPR, but had not accepted the Human
Rights Committee’s competence to receive inter-State complaints. Had
the CCPR regime been exclusive, none of these countermeasures could
have been taken. As has been shown above, not only were they taken,
but they also provoked surprisingly few protests.'*” In the light of these
considerations, there is little doubt that at least where inter-State pro-
cedures are not available, the CCPR or ACHR enforcement mechanisms
do not affect the right of States to take countermeasures in response to
serious erga omnes breaches.

Inter-State procedures available

Where inter-State procedures are available (either because they are
compulsory or because the target State has made the required declara-
tion), conflicts between countermeasures and treaty enforcement sys-
tems pose more problems. In principle, States seeking to respond
against breaches could institute proceedings before an impartial and
independent institution, which (to quote the Furundzija judgment),
‘makes it possible for compliance ... to be ensured in a neutral and
impartial manner.”'**

Whether the more neutral and impartial means of ensuring compli-
ance are not merely an option, but actually restrict the right to take
countermeasures, depends on a case-by-case application of the various
criteria listed above. For the sake of convenience, a basic distinction
may be drawn between judicial and non-judicial proceedings.

Non-judicial procedures Under CCPR, CERD, and the Banjul Charter,
as well as regularly under the ACHR,'*” inter-State complaints are
addressed by treaty commissions or committees, and result in formally
non-binding reports or views. In terms of the criteria mentioned above,
this factor of course raises considerable doubts as to the effectivity of
the enforcement systems. Neither of the relevant institutions is in a
position to make binding decisions, and to impose upon States legal
obligations. In the last resort, compliance with eventual reports or
views thus remains a voluntary act, and States failing to comply do not
incur responsibility.’”° On the other hand, the mere fact that proceedings
are formally non-binding does not settle matters. Even formally

146 See above, section 6.2.1.a.  '*7 See above, section 6.2.1.d (pp. 236-237).
148 Purundzija judgment, 38 ILM (1999), para. 152.  '*° Cf. above, footnote 26.
150 See above, references in footnote 27.
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non-binding systems can of course secure a high degree of compliance;
as noted above, the effectivity of an enforcement system does not solely
depend on whether it imposes upon States binding obligations.'”" It is
therefore necessary to look beyond the question of bindingness.

In line with the above considerations, it may be helpful to look at the
question of compliance first. Given the almost complete lack of prac-
tice, it is impossible to draw up proper records of compliance. With due
caution, one might point to the fact that States parties to CCPR, CERD,
and the ACHR (although not necessarily under the Banjul Charter) have
usually accepted the outcome of individual complaint procedures.'””
Whether the same would hold true for inter-State procedures remains
to be tested, but experience under the Banjul Charter (as the only of the
four inter-State procedure having been used) warrants a note of cau-
tion.'” This is underscored by the almost complete absence of mechan-
isms capable of ensuring compliance with committee or commission
views. Under the Banjul Charter, the Assembly of Heads of States may
take action, but has very limited powers."”* No supervisory organs exist
under CERD, CCPR, and the ACHR."*”

Secondly, a brief look at the nature of inter-State proceedings con-
firms these doubts. As appears from the relevant provisions, all of the
four treaties leave considerable room for discretion.'”® Under the Banjul
Charter, CERD, and CCPR, complaints are to be preceded by negotia-
tions between the parties. Even after the matter has been transferred to
the respective treaty bodies, the focus remains on the friendly settle-
ment of disputes rather than a formalised assessment of treaty compli-
ance. Under article 52 of the Banjul Charter, the African Commission is
to use ‘all appropriate means to reach an amicable solution’'”” before
beginning to prepare a report. Perhaps most importantly, eventual
reports are, as a general matter, not published but only submitted to
the Assembly of Heads of States.'”® In proceedings under the ACHR,
CCPR, and CERD, the treaty bodies are also encouraged to establish

15

-

See above, section 7.2.a.2.

152 See e.g. Tomuschat (1995), 624-625; Cohen Jonathan (1995), 920.

153 The only complaint submitted so far, communication 227/99, has so far not led to any
result.

See e.g. article 58, para. 2 Banjul Charter.

It should be noted that treaty bodies have at times appointed Special Rapporteurs
entitled to monitor compliance, see Schmidt (1992), 650.

Karl (1994), 109-110. For brief descriptions of the respective procedures see Sands/
Mackenzie/Shany (1999), 176-177, 183-184, 226-229, 241-244.

157 Article 52 Banjul Charter. % Ibid.
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conditions conducive to an amicable resolution of the dispute.'*® Under
CCPR and CERD, disputes are transferred to an ad hoc conciliation
commission upon whose composition the parties to the dispute retain
considerable influence.'®’ In the light of these considerations, one may
doubt whether inter-State proceedings would ‘make][s] it possible for
compliance ... to be ensured in a neutral and impartial manner.”'®' On
the contrary, much suggests that the four treaty enforcement systems
are not sufficiently effective to warrant a restriction of the right to take
countermeasure.

Finally, this interpretation is also borne out by international practice.
In at least some of the cases examined above, States parties to the
respective agreements were prepared to take countermeasures without
pursuing non-binding inter-State procedures. Western States’ counter-
measures against Zimbabwe provide an example in point. Although
Zimbabwe recognises the possibility of inter-State complaints to the
Human Rights Committee,'®* none of the CCPR State parties apparently
felt the need to pursue this possibility before resorting to countermea-
sures. Neither did African States exhaust the possibility of inter-State
recourse under the Banjul Charter before imposing economic sanctions
on Burundi in 1996."%” Finally, although Yugoslavia, during the Kosovo
crisis, arguably was in breach ofits obligations under CERD, none of the
States taking countermeasures (and subsequently using military force)
considered the possibility of inter-State proceedings pursuant to articles
11-13 CERD."“* All this suggests that treaties providing for non-judicial
inter-State proceedings do not exclude the right of States to take coun-
termeasures in response to serious erga omnes breaches.

Judicial procedures Unlike the other relevant agreements, the
Slavery and Genocide Conventions as well as the ECHR open the possi-
bility of a proper judicial challenge, resulting in a binding judgment
by an international court. The three respective agreements are

159 See article 48, para. 1f ACHR; article 41, para. 1b, 1g, and 1h CCPR; article 11, para. 2
CERD.

160 See article 42, para. 1b CCPR; article 12, para. 1a CERD. Pursuant to article 42, para. 1a,
even conciliation under the CCPR is subject to the prior consent of the parties; cf. Karl
(1994), 109-110.

161 Furundzija judgment, 38 ILM (1999), para. 152.

162 See http://www.unhchr.ch/html/menu3/b/a_ccpr.htm. On the dispute see above,
section 6.2.1.a (pp. 224-225).

163 See above, section 6.2.1.a (pp. 221-223).  '®* See above, section 6.2.1.a (pp. 223-224).
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therefore much more likely to be considered effective (and thus
to contract out of countermeasures) than the treaty mechanisms ana-
lysed so far. Proceedings before both relevant institutions (IC] and
the Strasbourg Court) also would fulfil most of the other formal indica-
tions of effectivity listed above. The ICJ has jurisdiction to award a
variety of remedies, ranging from declaratory judgments to orders of
compensation or restitution.'®” It is in a position to respond instantly
if applicants request provisional measures. Furthermore, as recently
clarified in the LaGrand case, interim orders of protection impose upon
States binding legal obligations.'®® Finally, article 94, para. 2 UNC,
recognising the Security Council’s competence to enforce IC] judg-
ments, establishes an institutional framework capable of ensuring
compliance.'®”

The situation is similar with respect to proceedings before the
Strasbourg Court. Rule 39 of the ECHR Rules of Procedure enables the
Court to grant interim measures of protection, whose binding nature
has recently been affirmed in the Mamatkulov case.'®® Under article 46,
para. 2 ECHR, the Committee of Ministers of the Council of Europe is
competent to supervise the execution of judgments, which it can do by
means of resolutions. As regards available remedies, article 41 ECHR
only mentions the Court’s power to order ‘just satisfaction’. In practice,
however, this restrictive formula has been interpreted broadly, cover-
ing inter alia the award of extensive damages.'®” This brief survey sug-
gests that proceedings under the Genocide and Slavery Conventions and
the ECHR would meet most or all of the various criteria mentioned above.

On the other hand, it has been stated already that the criteria are
formal indications of effectivity, and that they are therefore mere start-
ing-points for the analysis. It is therefore necessary to look beyond the

165 Collier/Lowe (1999), 250-252; Brownlie (1996), 557. For a comprehensive discussion
see Gray (1987), who questions the power of international tribunals to order restitu-
tion (11-17, 95-96).

165 LaGrand case, IC] Reports 2001, paras. 102-103. 7 See above, section 1.1.

168 Mamatkulov and Abdurasulovic v. Turkey, paras. 106-107. The judgment is particularly

important becauses it reverses the Eur.Ct. HR’s earlier position taken in Cruz Varas v.

Sweden, ECHR, Ser. A, No. 201 (1991). For comment see Tams (2003), 681.

See e.g. Stran Greek Refineries and Stratis Andreadis case (Merits and Just Satisfaction),

ECHR, Ser. A, No. 301B (1994) (involving a particularly substantial award of damages);

Papamichalopolous and Others v. Greece (Just Satisfaction), ECHR, Ser. A, No. 330B (1995),

para. 34 (clarifying that ‘just satisfaction’ under the Convention comprises all forms of

reparation recognised under general international law). Cf. Gray (1987), 153-160, for
criticism of the Court’s practice in calculating compensation.
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text of the relevant agreements and to assess the actual experience with
judicial enforcement of the relevant agreements. Given the differences
between proceedings before the two courts, this analysis needs to dis-
tinguish between treaties providing for recourse to the IC], and the
European system establishing the jurisdiction of the Strasbourg Court.

Proceedings before the IC]: When looking beyond the formal indications
listed above, a number of factors suggest that the exclusivity of IC]
proceedings should not simply be presumed. Again, questions of com-
pliance may be looked at first. Past experience suggests that States (at
least prior to the LaGrand case) have frequently disregarded the interim
orders, but generally complied with the Court’s final judgments.'”” The
good compliance record with respect to final judgments may reflect the
fact that in a great number of cases, the Court’s jurisdiction was
founded on a compromis. Conversely, the most notorious instances of
non-compliance involve highly politicised cases brought by way of uni-
lateral application.'”! Since potential erga omnes claims would presum-
ably fall into that latter category, compliance should not be taken for
granted. This in particular because the compliance mechanism pro-
vided for in article 94, para. UNC has proven to be of rather limited
practical relevance: it has been been invoked only once, and never been
applied in practice.'””

As noted above, the nature of breaches triggering the respective
enforcement rights may be another factor influencing the analysis.
This factor equally suggests that despite meeting the various formal
indications mentioned above, proceedings before the IC] need not
necessarily exclude countermeasures. As shown in Chapter 6, counter-
measures can only be taken against serious breaches of obligations erga
omnes. In contrast, inter-State proceedings under the respective compro-
missary clauses can be commenced against all treaty breaches; there is
no limitation to particularly important obligations (such as those hav-
ing acquired erga omnes status) or qualified violations (such as large-scale
or systematic breaches). In theory, inter-State proceedings under the
Genocide and Slavery Conventions would therefore be possible against,
for example, States failing to free slaves taking refuge on board ships,'””

170 See Collier/Lowe (1999), 178 and 175.

171 See e.g. the Corfu Channel and Nicaragua cases, IC] Reports 1949, 4, and 1986, 14. For the
eventual settlement of the former case see the Memorandum of Understanding of
8 May 1992, 63 BYIL (1992), 781.

172 Collier/Lowe (1999), 178.

173 Cf. article 4 of the 1956 Supplementary Slavery Convention.
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or States asserting a right to try individual perpetrators of genocide in
violation of established principles of jurisdiction.'”* In line with the
above considerations, one might argue that whereas treaties would
normally be exclusive, countermeasures should remain available
when directed against large-scale or systematic breaches of particularly
important obligations.

This interpretation does indeed seem to be borne out by the subse-
quent practice of States and judicial bodies under the respective agree-
ments. Particularly in the case of genocide, the international

community has stressed the need for effective responses against what

has been termed ‘the crime of crimes’,’”” whereas arguments in favour

of treaty exclusivity would probably be disqualified as formalistic.'”® It
must be conceded that practice in the field of countermeasures (as
examined above) is of little help, as States parties to the Genocide
Convention have not taken countermeasures in response to breaches
by other States parties.'”” However, they have at times asserted a right
to respond by forcible means, even though recourse to the IC] would
have been available.'”® In order to justify the military campaign against
Yugoslavia during the Kosovo crisis, a number of western governments

174 As in the Pakistani Prisoners of War case (following Pakistan’s controversial
interpretation of article VI Genocide Convention), IC] Pleadings, 3. For the Court’s
brief treatment of the case see IC] Reports 1973, 328 (provisional measures), and 347
(removal from the list); and further Schabas (2000), 425-427.

ICTR, Kambanda case, para. 16.

This is particularly clear in discussion about the legality of forcible measures to
prevent genocide; see notably Secretary-General Kofi Annan’s address to the UN
General Assembly, 20 September 1999: ‘To those for whom the greatest threat to the
future of the international order is the use of force ..., one might ask ... if, in those
dark days and hours leading up to the [Rwandan] genocide, a coalition of States had
been prepared to act in defence of the Tutsi population, but did not receive prompt
Council authorization, should such a coalition have stood aside and allowed the horror
to unfold?’ (UN Doc. A/54/PV.4, at 2). For similar considerations see Nolte (1999),
953-954; Tomuschat (1999), 224-226.

The only relevant instance examined above, western States’ countermeasures against
the Idi Amin regime, were taken at a time when Uganda had not yet become a party to
the Genocide Convention; see http:/fwww.unhchr.ch/html/menu3/b/treatylgen.htm.
It must be conceded that two of the most pertinent instances of forcible intervention
in response to genocidal conduct cannot be relied on. As regards the forcible
overthrow of the Idi Amin regime by Tanzanian forces, it has already been stated that
Uganda was not bound by the terms of the Genocide Convention. Similarly, Vietnam’s
intervention in Cambodia is of little help: although Cambodia was in breach of its
obligations under the Genocide Convention, Vietnam could not invoke responsibility
for the treaty breach, as it only became a party in 1981 (see http://www.unhchr.ch/
html/menu3/bjtreatylgen.htm).
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qualified the Yugoslavian repression as ‘genocidal’.’”” There is no need
here to assess the validity of that accusation (which seems to have been
abandoned rather quickly), nor indeed the legality of the use of force.
What is important to note is that western States could have instituted
ICJ proceedings, pursuant to article IX, against Yugoslavia in order to
verify their assertion.'® The fact that they did not do so, but instead
relied on self-help suggests that in their view, judicial recourse did not
exclude extra-conventional means of responding against alleged acts of
genocide. Conversely, none of the States condemning NATO’s interven-
tion seemed to argue that article IX of the Genocide Convention
excluded private means of redress.

The Indian intervention in East Pakistan in December 1971 seems to
point in the same direction. Again it need not be assessed whether India
had a right to intervene, nor indeed whether Pakistani forces indeed
committed acts of genocide.'®' For present purposes, it is important to
note that Indian representatives in the Security Council had referred to
breaches of the Genocide Convention (ratified by both countries)'®”
eight months before fighting broke out.'®? If India had considered that
article IX of the Convention precluded private means of self-help, it
would have had ample opportunity to institute IC] proceedings. As
regards responses by other States, India’s conduct gave rise to heated

179 See e.g. German Defence Minister Scharping’s statement of 27 March 1999, in:
Scharping (1999), 84. Similar statements were made by (then) British Foreign Secretary
Robin Cook (cf. The Times, 31 October 1999: ‘Cook accused of misleading public on
Kosovo massacres’, available at http://www.timesonline.co.uk) or (then) British
Defence Secretary George Robertson (cf. CNN, 29 March 1999: ‘NATO, British leaders
allege “genocide” in Kosovo’, available at: http:/fwww.cnn.com/WORLD/europe/9903/
29[refugees.01/). For an assessment of these claims see Mennecke (2004).
At the time of the Kosovo crisis, Yugoslavia considered itself bound by the 1948
Convention and thus could have been a party to cases brought under article IX. Matters
only changed in March 2001, when Yugoslavia, following the 2000 change of
government, newly applied for UN membership and entered a reservation against
article IX of the Genocide Convention. Also, according to the Court’s view adopted in
1999, Yugoslavia, notwithstanding problems of State succession, had access to the
Court under articles 35, 36 of its Statute - hence it could act as applicant in the Kosovo
cases and seek an interim order. For the Court’s subsequent change of position on
articles 35, 36 see the eventual judgments in the Kosovo cases (preliminary objection),
available at www.icj-cij.org. For well-founded criticism of the Court’s change of view
see the Joint Declaration appended to that judgment (ibid.).
181 Cf. Franck (2002), 139-143; Gray (2000a), 26-27 and 39; Franck/Rodney (1973), 275.
182 See http:/fwww.unhchr.ch/html/menu3/b/treatylgen.htm. On Pakistan’s subsequent
attempts to apply the Convention see above, footnote 174.
183 See the statement reproduced in UNYB 1971, 140; and Franck (2002), 139-140 for
further references.
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debates.'®* Even States criticising it however did not seem to suggest
that the Genocide Convention excluded self-help.

Practice in the field of slavery is considerably more difficult to assess.
The above survey suggests that States have not responded against
breaches of the Slavery Conventions by taking countermeasures or
forcible action. However, two instances of State practice, both concern-
ing Liberia, suggest that judicial enforcement by the IC] was not
intended to exclude other forms of enforcement action. The first
instance has been briefly dealt with already. In 1961, Portugal filed
inter-State procedures against Liberia pursuant to article 26 of the ILO
Constitution, alleging breaches of ILO Convention No. 29, the so-called
‘Forced Labour Convention’.'®” At the relevant time, both countries
were parties to the 1926 Slavery Convention, which not only outlaws
slavery, but safeguards, in article 5, the right to remain free from forced
or compulsory labour. When filing its complaint under article 26 of the
ILO Constitution, Portugal thus implicitly accepted that the 1926
Slavery Convention would not exclude the parallel ILO mechanisms.
This of course does not necessarily mean that countermeasures should
equally remain possible. However, it indicates that efforts to outlaw
slavery and related forms (such as forced labour) should as a general rule
be complementary.

Secondly, earlier attempts to exercise pressure on Liberia support this
conclusion. During the early 1930s, Liberia’s practice of slavery had
been heavily criticised by the United Kingdom and the United States,
whose allegations had been largely confirmed by a commission of
inquiry, set up by the League of Nations.'®® When Liberia failed to
accept the recommendations of that commission, the British govern-
ment moved to exclude Liberia from the League.'®” At that time, both
States were parties to the 1926 Convention. Again, the incident, while
not amounting to an exercise of countermeasures against States breach-
ing the Slavery Convention, suggests that judicial supervision by an
international court - the PCIJ - was not meant to exclude other forms
of sanctions.

To sum up this review, there is thus at least some evidence suggesting
that even when recognising a right of all parties to enforce treaties
before the IC], States did not intend to contract out of other forms of

184 Cf. Franck (2002), 140-142 for references.
185 46 ILO Bull. (1963), No. 2, Suppl. II; and cf. above, section 2.2.1.a.
186 yon Gretschaninow (1935), 174-178. 87 LNOJ 1934, 511.



ERGA OMNES ENFORCEMENT AND COMPETING MECHANISMS 297

law enforcement. Finally, it deserves to be mentioned that in a general
way, the Court seemed to accept this position in the Hostages case.
Following the seizure of the embassy, the United States took a variety
of measures against Iran, including legal proceedings (before the IC]),
institutional action (before the Security Council), and decentralised
sanctions (retorsions and countermeasures), to which the abortive
attempt to liberate the hostages (‘Operation Rice Bowl’) added a
further element.'®® For present purposes, it is crucial to note that
while Operation Rice Bowl was only undertaken after Iran’s failure
to respect the ICJ’s interim order had become manifest, the other
responses were pursued before and during IC] preoceedings. This
already suggests that in view of the United States, countermeasures
were an alternative option that could be taken even prior to the
institution of legal proceedings. More importantly, the Court, by
implication, seemed to endorse this view. While observing that
Operation Rice Bowl might ‘undermine respect for the judicial process
of international relations’,"®” it failed to condemn the other measures
taken by the United States. It thus seemed to accept that the United
States could adopt non-forcible countermeasures in parallel with judi-
cial proceedings."”’

These different arguments suggest that although IC] proceedings
under the Slavery or Genocide Conventions fulfil most of the formal
indications mentioned above, States agreeing on them did not intend to
contract out of the customary right to take countermeasures in
response to breaches of parallel customary obligations. States parties
to the respective conventions thus retain their right to take counter-
measures in response to treaty breaches which at the same time qualify
as serious violations of obligations erga omnes.

Proceedings before the Strasbourg Court: Proceedings before the
Strasbourg Court in principle raise the same issue. Just with regard to
the Slavery or Genocide Conventions, it is conceivable that in the case of
serious breaches, States should be entitled to take countermeasures
without having to exhaust the available means of dispute settlement.
The fact that the Convention recognises the right of States to bring
inter-State proceedings in response to even minor breaches (such as,
for example, the practice of States to censor prisoners’ letters

188 For a discussion see Stein (1982), 499.  '8° ICJ Reports 1980, 43 (para. 93).
190 Cf. Diss.Op. Morozov, IC] Reports 1980, 52. See also Marschik (1997), 106-107; Elagab
(1987), 172; Stein (1982), 517.
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containing derogatory remarks about prison authorities),'”" but does
not contain any special procedures for dealing with large-scale breaches
might support this conclusion. However, in a number of ways, experi-
ence with the ECHR is different from that under the Slavery or Genocide
Conventions. One factor worth noting is that judgments of the
Strasbourg Court have been complied with in all cases. Unlike in the
case of the ICJ], this good compliance record also covers interim
orders'°” and politically sensitive cases.'”” It may be added that unlike
in other systems, State parties have actually invoked the mechanism for
inter-State proceedings. While commentators have criticised the failure
to make more frequent use of inter-State applications, notably during
the Chechen conflict,’”* it seems fair to say that the European system
comes closest to developing a culture of inter-State enforcement of
human rights standards. Both factors suggest that judicial proceedings
under the ECHR are better developed than the equivalent procedures
under the Slavery and Genocide Conventions, and thus more likely to
exclude the right of countermeasures.

On balance, practice would seem to support this assessment. When
complaining about other ECHR parties’ compliance with human rights,
States have usually made use of the Convention procedures and not
relied on coercive means of self-help. More importantly, in the one
instance involving countermeasures between ECHR members, the act-
ing States first sought to secure compliance by judicial means. As noted
above, European States in 1967 partly suspended financial assistance
owed to Greece under Protocol 19 to the Greek Association
Agreement.'”” The decision to take this countermeasure, however,
was preceded by frequent calls on Greece to comply with its obligations
under the ECHR.'°° What is more, it was taken after four ECHR member
States had initiated inter-State proceedings before the Strasbourg
organs, which produced no immediate results. Unlike, for example,
the United States in the Hostages case, State parties to the ECHR thus
seemed to accept that before resorting to self-help, they ought to seek

191 Cf. article 8 ECHR as interpreted in Pfeifer and Plankl v. Austria, ECHR Ser. A, No. 227
(1992).

192 Cf. Cruz Varas case, ECHR, Ser. A, No. 201 (1991), para. 100.

193 Cf. Schlette (1995), 915.

194 See Recommendations 1456 and 1478 (2000), adopted by the Parlamentary Assembly
of the Council of Europe. For comment cf. Voeffray (2004), 151-152, and more
generally Kamminga (1994), 153.

195 See above, section 2.2.2.d.  '*® Coufoudakis (1977-1978), 114.
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judicial relief. It may be added that at the relevant time, recourse to the
ECHR was considerably less likely to produce any immediate results, as
the Strasbourg organs had not yet made use of their power to issue
interim measures of protection.

To sum up, there is considerable support for the view that by entering
into, and subsequently strengthening, the enforcement mechanism of
the ECHR, States have implicitly accepted restrictions on their right to
take countermeasures. The preceding considerations suggest that
where serious violations of obligations erga omnes at the same time
violate parallel ECHR provisions, State parties could not immediately
resort to countermeasures, but would first have to seek judicial relief
before the Strasbourg Court. As noted above, a right to take counter-
measures might eventually revive once the defendant State fails to
cooperate in the judicial proceedings.'”” However, in principle, ECHR
members have contracted out of their right to take countermeasures.

Interim conclusion

The controversial issue of the relation between countermeasures and
treaty-based dispute settlement procedures thus defies a clear-cut
answer. Unlike the relation between treaty enforcement and IC] pro-
ceedings, the matter is not covered by explicit conflict clauses. Nor does
the general regime of countermeasures solve it. Instead, much depends
on whether treaty systems ensure the effective protection of treaty
rights. When assessing the effectivity of the relevant treaty enforce-
ment systems, it is necessary to distinguish between (i) treaties provid-
ing for no inter-State procedure, (ii) treaties providing for non-judicial
inter-State procedures, and (iii) treaties providing for judicial inter-State
procedures. The former two categories of treaties clearly do not exclude
a right to take countermeasures. The situation is more difficult where
treaties (such as the Genocide or Slavery Conventions or the ECHR)
provide for judicial enforcement. Practice and jurisprudence, as well
as general considerations about the compliance with IC] decisions,
suggest that neither the Slavery nor the Genocide Conventions exclude
countermeasures. In contrast, States parties to the ECHR have accepted
that countermeasures can only be taken once recourse to the
Strasbourg Court has proved unsuccessful.

197 See above, Introduction (to this chapter).
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7.2.3 Special factors restricting treaty enforcement

Finally, even where treaties recognise the same enforcement rights that
derive from the erga omnes concept, conflicts cannot be excluded. As
stated above, treaties not infrequently subject enforcement measures
to special constraints not applicable to erga omnes enforcement. Two
specific problems need to be addressed in this regard: (i) special condi-
tions restricting the exercise of self-defence (incuding non-forcible mea-
sures) under article 51 UNC, and (ii) the effects of reservations,
registered against treaty-based compromissary clauses, on parallel erga
omnes proceedings.

7.2.3.a Article 51 UNC

While implicitly recognising the right of States to respond against
wrongful acts by way of non-forcible countermeasure, article 51 UNC
subjects such responses to two conditions not applicable to counter-
measures taken against serious erga omnes breaches. First, States other
than the direct victim of the armed attack can only exercise collective
self-defence following a prior request by that direct victim;'*® sec-
ondly, responses are only permitted against breaches that qualify as
‘armed attacks’.'” The question is whether any of these special
conditions should equally apply to responses based on the erga omnes
concept.

Although conceptually, the first issue is of considerable relevance, it
can only be addressed in a cursory way here. It depends on whether
enforcement rights based on the erga omnes concept presuppose a prior
authorisation of direct victims (if any), i.e. whether they are autono-
mous or derivative in character. As stated in the Introduction, this
issue cannot be covered exhaustively in the present study. However,
it may be briefly noted that in situations involving armed attacks, the
conceptual difficulties have hardly given rise to practical problems.
Practice suggests that States not individually injured have only
responded against erga omnes breaches with the approval of the direct
victim State. For example, responses against Argentina or Iran during
the Falklands/Malvinas and Teheran Hostages crises were coordinated
with the United Kingdom and the United States, while the inter-
national community’s reaction against Iraq in 1990 was preceded by

198 This does not necessarily follow from the text of article 51 UNC, but from the ICJ’s
judgment in the Nicaragua case, IC] Reports 1986, 105 (para. 199).
199 For an interpretation see Gray (2000a), 96-105; Dinstein (2001), 165-169.
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prior Kuwaiti requests for help.”’’ At least in cases involving the illegal
use of force, other States thus seem to accept the primary role of the
victim State’s assessment. The idea informing article 51 UNC thus
seems acceptable.”’’ For the sake of clarity, it should be pointed out
that this does not prejudice the broader conceptual issue whether
responses based on the erga omnes concept could only ever be taken
in the interest of direct beneficiaries of the obligations in question.*"*

The second question - the requirement that responses be taken only
against armed attacks - can equally be dealt with briefly. Unlike the first
question, it does not raise major difficulties. Even though acts of self-
defence are only permitted in response to armed attacks, there is little
indication that the same restriction should apply to non-forcible coun-
termeasures taken in response to serious erga omnes breaches. It has
already been stated that the armed attack requirement is based on a
specific reasoning: the idea that exceptions to the prohibition against
the use of force should be construed narrowly.”’” Since this considera-
tion does not apply in the case of non-forcible countermeasures taken
against erga omnes breaches, there is little reason to subject these
responses to the same restriction. This reading is confirmed by the
Nicaragua judgment, in which the Court even seemed to admit that
States might use proportionate, small-scale force to counter another
State’s use of force not amounting to an armed attack.”’* This interpre-
tation is of course difficult to reconcile with the text of articles 2, para. 4
and 51 UNC;*” however, few problems arise if States limit themselves
to non-forcible responses.

200 Hence operative para. 9 of SC Res. 661 (1990), recognises the right of States to provide
‘assistance’ to the legitimate Kuwaiti government.
201 See also para. 5 of the ILC’s commentary to article 54 ASR; and Schorlemmer (2003),
284-287.
For brief comment see above, Introduction. Judge Vereshchetin’s separate opinion in
the East Timor case (in which he alleged that Portugal had failed to show that its claim
was supported by the people of East Timor) provides the clearest support for a derivative
reading; see ICJ Reports 1995, 136-138; similarly article 48, para. 2b ASR and para. 12
of the commentary. In contrast, a number of States’ comments on the ILC’s work on
State responsibility (see notably France, UN Doc. A/CN.4/515, 88) as well as Judge
Weeramantry’s separate opinion in Gabcikovo by implication suggest an autonomous
reading: as noted above (section 5.2.5.e), Judge Weeramantry argued that although
Hungary (as a specially affected State) would have been estopped from raising the
question of treaty breaches, other States had a legal interest sufficient to disapply the
rules of estoppel. This argument could not have been made if the legal interest of other
States had been derivative. For further discussion see Tams (Manuel), para. 14.
203 See above, section 7.2.1.b.  2°* ICJ Reports 1986, 110 (210); Hargrove (1987), 138.
205 See Dinstein (2001), 174-175.
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To sum up, State practice suggests that the first special condition
restricting collective self-defence - the requirement of a prior author-
isation by the direct victim - should equally govern responses based on
the erga omnes concept. In contrast, such countermeasures can be taken
even where the second special condition - the requirement of an armed
attack - is not met.

7.2.3.b The effects of reservations

A similar conflict arises where treaties (such as the Genocide and the
Slavery Conventions) recognise the right of States to institute IC] pro-
ceedings in response to breaches, but where States have registered
reservations against the respective compromissary clauses. In this
case, States parties to the Convention could seek to circumvent the
jurisdictional problem by instituting proceedings on the basis of the
erga omnes concept. Especially with respect to the Genocide Convention,
the question is highly relevant, as a great number of States have
excluded the Court’s compulsory jurisdiction under article IX.*°° It
therefore has to be determined whether such reservations would
equally bar IC] proceedings based on the erga omnes concept.”’” The
answer to this question may depend on the wording of the respective
reservation. However, the IC]’s jurisprudence on the matter provides
considerable guidance. Two questions have to be distinguished.

First, it is necessary to assess the legal effects of the respective reser-
vation. Neither the 1926 Slavery Convention nor the Genocide
Convention explicitly exclude reservations.”’® Given the importance
of the respective treaty enforcement machineries, one might wonder
whether they are incompatible with the treaties’ object and purpose,

205 Cf. the information available at http:/fwww.unhchr.ch/html/menu3/b/treatylgen.htm.
Prior to 1989, similar reservations had been made by most socialist countries, but have
since been gradually withdrawn. Cf. further Cassese (1990), 174-175; Akhavan (1991),
287.

This is of course not the only conceivable conflict. In addition, treaties may subject
recourse to IC]J to special conditions that do not apply to erga omnes proceedings. The
range of such special conditions is, in principle, unlimited. Treaty clauses could e.g.
restrict standing to specially affected parties, in which case it would have to be decided
whether the more restrictive approach should exclude erga omnes proceedings.
Similarly, in the Armed Activities (Congo Rwanda) case, Rwanda invoked article 29
CEDAW, under which parties were required to pursue negotiations before submitting
disputes to the ICJ; cf. paras. 78-79 of the interim order. Since the two relevant treaties
(the Genocide and the Slavery Convention) do not seem to contain any such special
conditions, the discussion in the text is limited to questions of reservations.

208 Contrast article 9 of the 1956 Supplementary Slavery Convention.

207
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and thus invalid.”°” The background to the ICJ’s 1951 Genocide opinion,
in which the Court recognised the ‘object and purpose’ test, reinforces
these doubts: proceedings were initiated following controversies about
reservations, submitted by a number of socialist countries, against
article IX of the Genocide Convention. In its more recent jurisprudence,
the Court has largely ignored these arguments. Refraining from any
‘object and purpose’ test, it has had few qualms to uphold the effects of
reservations registered against article IX of the Genocide Convention
and article 22 CERD, where these had not been objected by the applicant
State.”'” By the same token, it seems inevitable that States could
exclude the application of article 8 of the 1926 Slavery Convention.
Notwithstanding the importance of judicial supervision, reservations
registered against compromissary clauses would thus be valid unless
they had been objected to.

The question remains whether such valid reservations would equally
exclude the Court’s jurisdiction over parallel erga omnes claims. This, of
course, first and foremost depends on an analysis of the wording of the
respective reservation. On the basis of the Court’s previous (controver-
sial) jurisprudence, a preclusionary effect would however be rather
unlikely. A very similar question had arisen in the Nicaragua case,
where the Court held that the defendant’s multilateral treaty reserva-
tion did not exclude the applicant’s claim brought under the optional
clause.”'" This decision was partly informed by the Court’s conviction
that even identical rules of custom and treaty would retain their sepa-
rate existence.”'” More importantly, it was based on a restrictive inter-
pretation of the defendant’s reservation, which, in the view of critics,
effectively undermined its effects.”'® In the light of this jurisprudence,
it seems unlikely that States, by registering reservations against treaty-
based compromissary clauses, could exclude the Court’s jurisdiction
over parallel erga omnes claims.

209 Cf. article 19(c) VCLT, which represents customary international law and would thus

apply to the two relevant conventions.

See Armed Activities (Congo Rwanda) case, paras. 67 and 71-72 (available at
http:/fwww.icj-cij.org); Kosovo case (Yugoslavia/United States), IC] Reports 1999, 761,
paras. 21-25; Kosovo case (Yugoslavia/Spain), IC] Reports 1999, 916, paras. 29-33.

211 See IC] Reports 1986, 92-97 (paras. 172-182).

212 1CJ Reports 1986, 94-96 (paras. 177-179); and already above, text accompanying
footnotes 85-88.

ICJ Reports 1986, 96-97 (paras. 180-182). For criticism of the decision see e.g. the
dissents of Judges Jennings and Oda, ICJ Reports 1986, 216-219 and 529-537;
and further Crawford (1997), 373-374.

210
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To sum up, the legal effects of reservations registered against com-
promissary clauses is largely determined by the Court’s controversial
jurisprudence. Contrary to what might be suggested by article 19(c)
VCLT, the Court would be likely to uphold the validity of such reserva-
tions. Contrary to the probable intention of the declaring State, the
reservation would only exclude the Court’s jurisdiction over treaty
claims, while leaving the possibility of parallel erga omnes claims
unaffected.

7.3 Concluding observations

The preceding discussion shows that erga omnes enforcement rights
almost inevitably conflict with enforcement rights derived from treat-
ies. When discussing the relation between these competing enforce-
ment rules, three different conflicts need to be distinguished.

(i) Treaties conferring enforcement rights upon non-State actors do
not exclude the exercise of erga omnes enforcement rights. In the
case of enforcement by individuals, this follows from the text of
the treaties itself. With respect to institutional enforcement action
under Chapter VII UNC, an analysis of UN practice shows that even
where the Security Council is seized of a matter, UN members
retain the right to institute IC] proceedings or to take
countermeasures.

(ii) As regards conflicts betweeen specific rights of decentralised
enforcement conferred by treaty, and decentralised enforcement
on the basis of the erga omnes concept, the situation is more complex.
Most of the relevant treaties (CCPR, CERD, ACHR, the Banjul
Charter, etc.) do not exclude the exercise of erga omnes enforcement
rights. The right of parties to circumvent the treaty-specific
procedures and instead institute IC] proceedings is usually
recognised in the treaty itself. In the case of countermeasures, most
treaty procedures are not exclusive, as they alone would not
guarantee the effective protection of treaty rights. With respect to
both erga omnes enforcement rights, the ECHR is the exception that
proves the rule. Article 55 ECHR suggests that member States could
not institute ICJ proceedings in response to breaches of human
rights obligations protected by the ECHR. Given the effectivity of
the ECHR mechanism of protection, and the general reluctance to
make use of extra-conventional means of enforcement, it also seems
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that member States could only take countermeasures inter se once
inter-State proceedings have proved unsuccessful.

(iii) Finally, where treaties recognise enforcement rights identical to
those flowing from the erga omnes concept, specific conditions
restricting their exercise could equally apply to erga omnes
enforcement. With respect to article 51 UNC, the more convincing
view is that in cases of erga omnes breaches involving the use of
force, other States could only respond in the interest of the
individually injured State. In contrast, article 51 UNC does not
preclude the possibility of responses against forcible conduct that
does not qualify as an armed attack. Lastly, on the basis of the
Court’s jurisprudence, it would seem that reservations registered
against treaty-based compromissary clauses do not affect the
right of States to institute parallel proceedings directed against
erga omnes breaches.

When looking beyond the relevant conflicts discussed in the preceding
chapter, two general points seem worth noting. First, the preceding
chapter clarifies that radical solutions - such as the exclusivity thesis
pursuant to which all treaties are exclusive, or attempts by ILC Special
Rapporteurs to introduce a general rule, making countermeasures depen-
dent on the prior exhaustion of dispute settlement mechanisms - are of
little help. Instead, conflicts between treaty-specific mechanisms and erga
omnes enforcement rights need to be addressed on a case-by-case basis,
having regard to the two competing rules. Secondly, the case-by-case
analysis of specific conflicts, undertaken in the preceding chapter,
shows that in the vast majority of cases, treaty-based mechanisms do
not exclude erga omnes enforcement rights. On balance, practice and
jurisprudence therefore have largely been guided by the above-mentioned
argument in favour of complementarity and have not accepted that
treaty mechanisms take away existing means of enforcement.

This in turn is of crucial relevance for the enforcement of obligations
erga omnes. If States, by agreeing on treaty-specific enforcement systems,
had intended to exclude extra-conventional means of enforcement,
they would have reduced the erga omnes concept to little more than a
paper tiger (or a chimera, for that matter).”’* Conversely, that they have
not done so is further evidence of the concept’s relevance as a means of
protecting general interest of the international community.

214 Cf. the above-quoted remark by Zemanek (2000a), 17.



Conclusion

1.

The present study began by noting two dominant features of the
on-going debate about obligations erga omnes: (i) the strong views pro-
voked by the concept, and (ii) the lack of agreement about basic issues.
Having addressed some of these basic issues, one can hardly avoid the
conclusion that the former are the main source of the latter. Throughout
the present study, strong feelings about the obligations erga omnes
concept have resurfaced in the form of assertion or legal argument. If
the concept is still ‘very mysterious indeed’," this is largely due to hopes
and fears that commentators project onto it, and that often stand - to
borrow a comment on an equally mysterious area of international law
(namely recognition) - ‘like a bank of fog on a still day, between the
observer and the contours of the ground which calls for investigation’.”
Three different fog banks (or myths) have been encountered throughout
the preceding chapters, and need to be briefly commented on: the idealist
myth, the realist myth, and the myth of uniqueness.

The Idealist Myth: Clearly discernable in many debates about obliga-
tions erga omnes is the voice of idealism - the conviction that the erga
omnes concept marks a paradigm shift towards a better international
law, a value-oriented constitutional order. Based on an idealist reading,
erga omnes effects are often simply taken for granted, or deduced from
the perceived nature of the concept: all States naturally have standing to
institute IC] proceedings; all States naturally can take countermeasures
in response to breaches; finally (a structural variation of the idealist
theme) all obligations in the field of human rights or environmental law

1 Brownlie (1988a), 71. % Brownlie (1983b), 627.
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are naturally valid erga omnes. While some of these results are defensible
(and have indeed been defended in the preceding chapters), the
approach by which they are arrived at is problematic. ‘The nature of
the concept’ is a rather lofty notion, especially if deduced from no more
than the Court’s cursory remarks in Barcelona Traction. If not supported
by concrete evidence, this dictum would - if one may be permitted to
quote South West Africa in this regard - hardly be ‘capable of carrying the
load [idealists] seek to place on it’.” The preceding discussion has shown
that few things flow ‘naturally’ or inevitably from the erga omnes con-
cept. The legal regime governing it cannot simply be deduced. More
generally, it may be doubted whether the constitutionalisation of the
international community is likely to be a matter of deduction.

The Sceptical Myth: Perhaps more problematic is the sceptical myth -
the conviction that obligations erga omnes are ‘an empty gesture’ and
‘purely theoretical category’* inspired by nothing more than ‘the wish-
ful thinking of some publicists who have no money to spend, no troops
to send, no children likely to die in a military action.””

Sceptical approaches appear in different shapes and sizes, ranging
from assertion (e.g. Rubin, McCaffrey)® to thorough yet unduly restric-
tive analysis (e.g. Thirlway)’. They are informed by profound mistrust
against natures of concepts and idealist deduction. Consequently,
Barcelona Traction is ‘taken cum grano salis’,® or disqualified as ‘an isolated
dictum’,” and much is made of the lack of actual erga omnes cases
admitted by the IC]. While this approach may be defensible at some
level, the results are problematic. In particular, sceptical readings do
not reflect the broad acceptance of obligations erga omnes by both States
and the Court. The Court has frequently affirmed the ‘isolated dictum’.
With few exceptions, judges have taken it at face value rather than with
a grain of salt. While States have not regularly filed erga omnes claims,
they have frequently taken countermeasures in response to serious erga
omnes breaches and have affirmed the concept in their comments on the
ILC’s work on State responsibility. Despite all remaining uncertainty,
this evidence shows that States recognise the importance as well as the
practical relevance of the concept. The Barcelona Traction gesture may
thus not have been so empty.

% 1CJ Reports 1966, 39 and 42 (paras. 65 and 72 respectively).

* Thirlway (1989), 100 and 102 respectively. > Rubin (1993), 172.

¢ Rubin (1993), 172; McCaffrey (1989), 243. 7 Thirlway (1989), 94-102.

8 Nuclear Tests cases, Diss.Op. de Castro, IC] Reports 1974, 387.  ° Sinclair (1989), 225.
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The Myth of Uniqueness: Underlying both idealist and realist approaches
is the third, and perhaps most influential, of all erga omnes myths - the
conviction that the concept is revolutionary and unique. This third
myth is the reason both for realists’ undue concerns and idealists’
excessive expectations. According to the former, the concept, being
revolutionary, has to be contextualised and re-read restrictively.
Following the latter, the fact that it entitles States to vindicate general
interests makes it unique - to the point where treaties conferring
similar powers are labelled erga omnes partes (as if only something called
erga omnes could protect general interests).

It would be rather surprising for a thesis focusing on obligations erga
omnes to conclude that there was nothing special about the concept. The
preceding chapters have tried to show that it is indeed special, and that
it has a marked impact on the legal rules governing responses against
international wrongs. However, it is not as unusual or extraordinary as
many supporters or critics claim. By the time of the Barcelona Traction
judgment, there had been decades of discussion about the right of
individual States to respond against wrongful acts not affecting their
individual interests. The possibility of decentralised enforcement in the
general interest was admitted in restrictive codification attempts (such
as article 60 VCLT with respect to interdependent obligations). It was
discussed with respect to obligations arising under IC] judgments or
status treaties, or basic humanitarian standards. States themselves
moved beyond individual interest requirements by including broadly
formulated jurisdictional clauses in treaties - treaties, which at that
time did not have to be called erga omnes partes to be generally enforce-
able. The Aaland Islands, Wimbledon or Memel Statute cases'® show the
willingness of courts and tribunals to entertain such claims at a time
when the term ‘erga omnes’ (in its traditional meaning) was still exclu-
sively used to describe, or assert, objective effects of legal transactions.

Needless to say, none of this deprives the ICJ’s erga omnes jurispru-
dence of its relevance. Apart from signalling that it had understood the
message of the South West Africa case, the Court, in Barcelona Traction
and since, has moved beyond treaty law and has laid the basis for a
more systematic approach to the protection of fundamental general
interests of the international community. However, when so doing,
it was able to draw on a variety of antecedents. Just as many other

10 LNOJ, Special Supplement No. 3, Oct. 1920; PCIJ, Ser. A, No. 1 (1923); PCI], Ser. A/B,
No. 47 (1932), 243, respectively.
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‘piece[s] maitresse[s]’,'" the concept of obligations erga omnes thus builds
on solid preparatory work.

The present study does not offer any grand theory to replace the
different erga omnes myths. On the contrary, it suggests that the concept,
after three-and-a-half-decades of often heated debates, deserves the
level of sober acceptance accorded to other basic concepts of inter-
national law: it is part of the existing legal language, but not an avenue
to some alternative form or level of discourse. The pragmatic approach
thus advocated may not match the inspirational force of the idealist
myth, or the appealing simplicity of its sceptical opposite. For two
reasons, it seems nevertheless appropriate. For once, practical experi-
ence with obligations erga omnes suggests that idealist hopes are as
exaggerated as the fears of realists. A dose of pragmatism - an approach
relating to the facts, as opposed to theoretical concepts’'” - may thus be
in order. More importantly, it may be worth noting that - contrary to
scepticists’ assertions - the erga omnes concept can today be analysed in a
pragmatic way: the preceding chapters show that the concept is now a
part of the reality of international law, established in the jurisprudence
of courts and the practice of States. Tangible evidence is thus much
more common than is often assumed; an approach relating to facts, as
opposed to theoretical concepts, is therefore possible.

2.

When analysing obligations erga omnes, the present study has sought to
focus as much as possible on this tangible evidence. Having focused on
erga omnes effects in one specific field (the decentralised enforcement of
the law), it cannot claim to have solved the erga omnes mystery altogether.
However, it hopefully has succeeded in clearing some of the fog banks
that stand between observers and the contours of the ground calling for
investigation. In concluding, the main features of the erga omnes picture
emerging from this investigation can be summarised in ten propositions.

1. The concept of obligations erga omnes, as enunciated in paras. 33 and
34 of the Barcelona Traction judgment, first and foremost affects the
question of law enforcement. Erga omnes effects in the field of law
enforcement need to be distinguished from other erga omnes effects,

11 Cf. Weil (1992), 287.
12 Cf. Oxford Pocket Dictionnary (2002), entry ‘pragmatic’: ‘pragmatikos’ (greek) = ‘relating to
facts’.
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discussed both prior to and after the Barcelona Traction judgment,
and affecting questions as diverse as third-party effects of legal acts
or the territorial application of obligations.

Obligations erga omnes derive from general international law. Despite
considerable academic (and some jurisprudential) support, attempts
to introduce a treaty-based counterpart, so-called ‘obligations erga
omnes partes’, are of limited usefulness. Whether and by which means
States can respond against treaty breaches largely depends on an
interpretation of the relevant treaty. While concepts of general
international law can influence this process, it need not usually be
burdened with a notion as controversial as erga omnes (partes).
Obligations erga omnes differ from other obligations of general
international law in that they protect values of heightened
importance. In contrast, structural approaches to the concept
(pursuant to which erga omnes status depends on the structure of
performance of a particular obligation) cannot be sustained.
Although a threshold requirement of importance is inherently vague
and conceptually unsatisfactory, the identification of obligations
erga omnes will usually not present unsurmountable problems.
Obligations arising under (substantive) jus cogens rules are, by
necessity, valid erga omnes; as a consequence, the considerable State
practice and jurisprudence relating to peremptory norms can be
used as evidence. Outside that core of obligations erga omnes, the ICJ’s
jurisprudence and international practice indicate a number of
factors by reference to which the importance of a particular
obligation can be assessed. These notably include its recognition

in widely ratified treaties, the practice of UN organs, or the character
of other States’ responses against breaches.

As regards legal consequences applicable to breaches, the erga omnes
concept considerably enhances the prospects of enforcement.
Contrary to a widely held view, responses against erga omnes breaches
need not necessarily be taken by the international community as a
whole, acting collectively or through international institutions.
With respect to the judicial enforcement of obligations, all States
have standing to institute IC] proceedings in response to erga omnes
breaches. While not unequivocal, the Barcelona Traction dictum on
balance strongly supports this view. The broad interpretation of the
dictum is not contradicted by para. 91 of the Barcelona Traction
judgment, and the fact that it was obiter does not affect its legal
relevance. Jurisprudence since 1970 suggests that the Court would
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admit erga omnes claims brought in defence of general interests of
the international community. On the other hand, proceedings
could only be brought against States that have accepted the Court’s
jurisdiction to entertain claims based on breaches of customary
international law.

With respect to private means of law enforcement, all States are
entitled to take countermeasures in response to serious breaches of
obligations erga omnes. In a great number of instances, States have
asserted arighttorespond against systematic and large-scale erga omnes
breaches even though these did not affect their individual interests.
Contrary to popular arguments, practice is neither insufficient, nor
exclusively western in provenance, nor does it lack the required opinio
juris. Although jurisprudence is inconclusive, practice therefore
supports a broad approach to the question of standing.

Government comments on the ILC’s work on State responsibility
on balance support, rather than contradict, this view. It must be
conceded that there is at present no universal support for a
provision expressly enshrining a right to take countermeasures
in response to serious erga omnes breaches. A majority of States,
both during the first and second reading of the ILC’s work,
however endorsed the substance of such a regulation. Article 54
ASR (which leaves open the question) therefore is unduly
restrictive and unfortunate.

Both erga omnes enforcement rights can only be exercised against
the State principally responsible for the violation. In the case of
countermeasures, it is generally accepted that measures adopted
against third States (not themselves responsible for the wrongful
act) are not justified; State practice regarding erga omnes breaches
confirms this view. As regards judicial proceedings, the Court’s
East Timor judgment in practice leads to the same result. Despite
academic criticism, the idea underlying this decision is defensible.
States can restrict their erga omnes enforcement rights by agreeing on
special treaty provisions. Whether a particular treaty mechanism
excludes recourse to countermeasures or IC] proceedings can only be
assessed on a case-by-case basis. Closer analysis reveals that most
treaties complement erga omnes enforcement rights. In contrast, the
European Convention on Human Rights excludes proceedings before
the ICJ and also restricts the availability of countermeasures; these
can only be taken once inter-State proceedings have proved
unsuccessful.
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