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PREFACE

John Muorris died in 1984, a few monlhy after the publication of the
third cdition of this book. His original idea was (o produce a
shortened version of Dicey and Mards for the use of stadents bu, as
he wrote in the otiginal preface, “it soon became much mors than
that™, “nt potted Pécey but virtvally a new book™. Ewen in this
edition there are passages derived from material John MorTis
ariginally wrote [or the larezer book, and readers familiar with earlicr
cditions will recognise soune of his lums of phrase amd indeed
prejudices. The subject bad, of course, been transformed in the last
twio decaddes, partly by the intervention of statutes in what had been
the preserve of commeon lew, bul mainly by Inlernational agrezment.
In 1984, the Brussels Coavention had not come into {urce in the
Linited Kingdom and neither the Reme Convention nor the Haguc
Child Abduction Convention been ratified. The 1984 text was
uncertain whether England had acquired a docidne of foran non
coneriens, and the discussion of habitual resilence vccupicd @ mere
13 lines.

Since the last edition, published in 2000, the Europeanisation of
the subject has proceeded apace. The Brussels Conventien has been
all but replaced by Council Regulation 44/2001 (“Nrussels ™ or he
Judements Regulation) and we now have Council Regulation
22012003 (*the revised Brussels 1T Regulalion™) dealing with matri-
monial mallers and parental responsthility, There are currenl pro-
posals, at various slages of readiness, for further Curopean action oo
the Liw applicable to contracts, lorts, diverce and succession. The
Luropean Court has delivered a number of judrments with major
implications for English practice, including Krombuck v Bambersti,
Erich Gasser GeibIT v MISAT sel, Trrncr v Grovie, and Oneose v
Feckson, There have heen many notable decisions of the English
courts, too, for cxumple on the scope of the public policy doctring
jutisdiction clauses; abduction, and permitted removal from the
jurisdiction; the interpretation of the Rome Convention; and choice
of law in lorts under the Private Internatiomal Law (Misccllancous
Provisions) Act 1995, We have taken account of new legislation, not
all of it yet in force: the Divorce (Religious Marriages) Act 20002, the
Adoplien and Children Act 2002, the Gender Recognition Act 2(0M4
and the Civil Purtnership Act 2004,

There has heen o great deal of reordering and rewriling. and some
discreet pruning of alder matedal, with the pleasing result that the
text is virtually the same length as that of the last edition. 1n this
edition, Kisch Beevers hus worked primarily on the malerial on
mternational family law, including personal connecting factors, amd

v




vi Preface

David McCloan on the remainder; bat we each take full respon-

sibility [or the whole. The text was compleled i March 2005, but a ;

few later developmenis have been noted. _ : CONTENTS
We hope the result is worthy of the great scholar whase name it

bears, David McotClean remembers Jahn Morris as a teacher, menlor,

amd friend with cxecting standards of scholarship who was the

primary infleence on his thinking, writing, and tcaching of the law. | Preface
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Un many an office or seminar-room wall, there hunps 1 political map
of the world. Each state, except the very smallest, has its own colour.
Sixly yeurs ugo, the colour scheme was rather simpler: pink far the
British Empire, perhaps preen for the French possessions, and some
other colour for the many republics which made up the Sowviet
Union. 'The boundaries betweaen the different colours anee meanl
great deal. Many individuals ived and died without ever visiting a
loreign country, Patterns of irade and commerce tended to follow
the Imperial colour schemes, so that British companics would have
their brunches in the colonies, where legal rules and commercial
practiee followed English models. All this has now changed.

Mass tourism has made forcign teavel commonplace. Students
cross the world in search of higher education, or to offer voluntary
service, or simply for adventure. Employees of British companics
find themselves working in Tokye or the Gulf, and 4 trip to Brussels
or Frankfurt has little novelty value, Many national bounduries, such
48 those in “Schengen land” can be crossed without formality, Towe
knows not national boundaries: tourist, student, or worker may find
romance and marry somconc whose home is on the vther side of the
world.

Independence may increase the number of colours on the map,

but the old empires are replaced by regional common markets, such
4s those in Curope or the Caribbean, The regional orgunisations
snon move beyond a concern with economic issees and aequire
legislative powers. Each individual country nonetheless retains its
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2 Introduction o the Conflict of Laws

own body of law, its own system of courts, its own legal personncel.
Individual and corporate activity may be increasingly internalional,
hut there is no corpus of international law and oo system of
international courts 1 resolve any lepal ssues and disputes that
arise. They have to be addressed through the courts of & particulac
national legal system and the legal rules which thuse courts choose
to apply. Thosc rules are the rules of Lhe conflict of laws,

Tui: S1:6'ECT DEFINED

The conflict of laws is that part of the private law of a particular
country which deals with cases baving s foreign element. “Forcign
element’” means simply a contact with some system of law other than
that of the “foram”, that is the couniry whose courts arg seised of
the rage. Such foreign elements in the facts of a case are quite
commonplace: a contracl was made with a foreign company or was
to be performed in a foreign country, ur a Lort wus cosnitted there,
or properly was siuated there, or one of (he parties is not English.

If a claim is made for damages for breach of a contruct made in
England between (wo English companies and (o be perfonned in
England, Lhere is no foreign element: the case i5 not a case in the
conflict of laws. Tt wili be deall with by the English coart applying
the English intemnal or domestic law of contract. But if the contract
had been made in France between two Fronch companies and was to
be performud in France, then the case would be (for an English
vuurl, but not for a French court) a ¢ase in the conflict of laws, and
an Fnglish court {in the unlikely event of fitization taking place in
England} wouk) apply Trench law to most of the matters in dispute
bulore i, just as a French court naturully applies Trench faw to all
such mallers.

If we change the fucls once more, and assume that the contract
was madc in France between an English company and a French
company and was to be performed m Pelgium, then the case is a
case in the conflict of luws not only for an English court but also for
a French counrt and a Belgian court, and indecd [or any court in the
world in which the contract is litigated. That court will have to use its
“choice of Jaw™ rules to decide whether to apply English, French or
Belgian law, deciding in clfcel whether the French or English or
Belgian clcmeats are the most significant.

1-003 As Lord Nichiolls of Birkeohead explained:

“Contlict of laws jurisprudence is concerned cssetially with the
just disposal of proceedings having a forcign element The
jurisprudence is founded on the reeognition that in proceedings
having connections with mere than one counlry an issuc
brought

bofore a court in one counlry may be more

The Subject Defined 3

appropriately decided by reference to the laws of another
councry even though those laws are different from the law of
the forrm court™?

MranivG or *CounNTRY”

Tn the confict of laws, » foreign element and a foreign country mean
a non-English element and & conniry other than England. From the
paint of view of the conflict of laws, Scotland and Northern [reliand
are for most {but not all) parposes as much foreign countries as are
France or Germany, More gencrally, 3 state in the political sense, or
as understood in public international law, may or may nol coincide
with a country {or “law district” as it is spmetimes called) in the
sense of the conflict of laws. Unitary states such ay Sweden, Ttaly and
New Zealand, where the law is the same throughoul the state, are
“rountries” in this sense. England or Scorland, New York or
California, although merely component parts of the United King-
dom and the Tidted States, are cach o couniry in the sense of the
vonflict of laws, because each has a separate system of law.

England, Scotland, Northern Ireland, the Republic of Ireland,
Guemnsey, Jerscy and the Lsle of Man is cach a separate country; so
is each of the American and Ausiralian states and cach of the
Canadian provinees, and each of the remaining dependencics of the
United Kingdom. However, for some purposas larger units (han
these may constitule countrics. Thus, the United Kingdam is one
country for the purposes of the law of nepotiable instruments,* and
Great Britain is one coentry for most puoposes of the law of
companics.” In fodcoral states, the greater use made of federal
legislative powers has resubicd in Australia being onc connatry for the
purposes of the law of marrage and matrimonial cawscs, and
Canada onc country for the purposes of the law of divorce.
However, the mere fact that the Parfiaments of the various Aus-
tralian states and Canwdian provinces decide to cnact uniform
legislation on technieal legal subjects (as an excrcise of state or
provincial rather than federal competence) does not mean that they
ceasce 10 be sepurate countrics for thosc purposes.

On the other hand, Wales 13 nol o country, becavsc its system of
law is the same as that of England, The ¢raclment of the Govemn-
ment of Wales Act 1998 did not change the position, for the Welsh
Assembly cannol enacl pomary legislution. A country in the sense of

the conflict of laws may cxist without having a supa{mte fegislature:

thiz was the case with Scotfand between the Union in 1707 and the
restotalion of the Scottish Parliament by the Scotland Act 1998; and

T Kvrrlr Aoz Corpm v rigl Ainsaps Ca (Nes & 2w 5) | 2002] UKHT, 19; 12002] 2 A0 533
#lparn | 18]

! Rills of Fxchange Acl 1632,

"{Cornpanies Act 1983,

144
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4 Introduction to the Conflict of Laws

Narthern Treland did not cease to be a country when its legislature
was suspended, orginally in 1972

Tn this book, “Bupland” includes Wales; ““Great Britain™ means
England {as so defined) and Scotland. “The United Kingdom”
means Rngland, Scotland, and Northem Ireland.

YPRIVATE [NTERMATIONAL Law”

The contlict of laws is sometimes known as private international L.
This alternalive title is potentially misteading, as the conflict of laws
is mot an intzrnational system of law. Pubfic inlernational law is a
single system seeking primarily to regulate rélations between sov-
ereign States; in theory, at any male, it is the same everywhere, But
the rules of the conflict of laws differ from country to country.
Nevertheless, some vverlap exists between public international lxe
and the conflict of laws: for mstance, the topics of sovercign and
diplomatic immunity from suit! and of governmental seizure of
priviie property® are discussed in books on the conflict of Jaws as
well a5 in books on public internationat law, and many rules of the
conflict of laws are dernved from  intermational treatics  or
conventions,

The subject malter of this book is the English mles of the conilict
of laws, which will not be identical with those of any other country, It
is triee (hal the common Law conntries of the Commonwealth adopt a
similar approach, and the influence of English cases and rextbooks
persisted longer in the conflict of laws than in areas of Yaw with mor
ohvious political or economic importance. The work of ke relorm
agencics and of appellate courts is causing the rules applied in
different Commonwczlth countries Lo diverpe® Ewven betwecn
Cngland and Scotland there are some significant differcnecs, and
development of the subject in the United Stales has luken a rather
different course.

The differences are much grealer botween the common law
countries on the one hand and those in the civil law tradition, Civil
law countries include most of the countries of continental Curope,
whase Iaw is derived from Roman {and Nupoleonic) sources; many
of their former colonics in Latim Amcrica aud elsewhere; and other
countries which have chosen to use comtinental codes as models for
their own. The commaon law uses “domicile™ as a personal connect-
ing factor”; the civil law wadition prefers nationality. The civil
lawyers’ devotion (o the separation of powers leads to a distrust of
judiciul discretion, a concept much relied on by common lawyers in
lhe context of jurisdiction. As we shall sce, the development of

¢ Delow, Chb,

* Biclow, Ch, i3

n Goe MoClexn, “A Ceontnt Tahcgiranac? An Exomeinatio of the Private [mkernational Law
Truditivn ul the Conmmugw I, {19067 260 Reeved des Courr, 1-90.

7 Qee Chl
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European law is Ieading 10 a reecplion of civil law ideas in some
parts of the Enplish conflict of laws.

Generally spcaking, the conflict of laws is concerned much more
with private than with public law.® it is traditicnal that English books
on the conflict of laws do not discuss such topics as the jursdiction
of criminak courts to try crimes cammitted abreoad, o the exiradition
of persons accused of crime, or mutual assistance hetween states in
the conduct of criminal prosecutions, or the immigration or deporta-
tion of aliens.

Trie QUESTIHONS TO BE ANSWERED

Lhe questions which the rules of the conflict of laws scck Lo answer
are of tva main lypes: first, has the English court jurisdiction to
determine this case, and second, if so, what law will it apply?
Logically, they most be addressed in that order, for if the English
conrt has no jurisdiction it follows that the second, choice of law,
question cannat arise. In practice, this logical purity doas not quite
hold: it can often make sense to ask the question “what law governs
thiz comtract?"” quite independently of any jurisdictional issuc.®

There may somclimes be a third question, namely, will the English
court recognise or enforee 2 [orcign judgment purporting to deter-
mine the issue between the partics? OF course, his third question
arises only if thers is a foreign judgment, and thus not in cvery casc.
But the first two questions anise in every case with foreign elements,
though the answer to one of them may be o obvious thet the court
i in cfieet concerned only with the other. The law of cvery country
has ruics fur dealing with these questioms, the rules of the conflicl of
laws (or, less formally, “conllicts rules™), in contrast to its domestie
ur internal law,

In current academic debate and in litigation practice, the iSsucs as
to jurisdiction [calure very prominently. One reason s to be found in
the fact that the rules of the conflict of laws found in England (and
in many other common law countrics) diflcr in one important
respect from those adepted in many continental Buropean countncs
(and athers in the dvil law tradition}. There are many situations in
which, if the Coglish court hus jurisdiction, it will apply English
domestic law. This {s true, Tor example, of mest issues in the field of
family law." Couversely, there are many situations in which, il a
fureign court has jurisdiction according to English rules of
conflict of laws, its judgment or decrce will be recognised ar
enferced in England, regardless of the prounds on which it was
bascd or the choice of law rule which 7t applied.!! Thus, in the

* For the approach of the English peurts to fargign peblic law, sco below pare 2012,

" Ispecially wheee all (e coontries concerned shate the untform choice of Faw gyles of e
Roms Convention; see Cho13.

" 3te tor diverce and scparation, para 10-017: for cases concerning chiltiren, Cho11; and far
Miamntenance, para 10353,

1 Bzlaw, par. 7-4034.
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6 Intradurtion fo the Counflict of Lows

English conilict of laws, questions of jurisdiction frequently tend to
overshadow questions of choice of law. Or, o put it differently, it
frequently happens that if the question of jurisdiction (whether of
the Eaglish or of a foreign court) is answered satisfactorily, the
question of choiee of law does not arise.

More modern developmenis have beightened awareness of (he
importance of jurisdictional issues. The negotiation of international
conventions on jurisdiction and the recognition and cnforcement ot
judgments, notably the Brusscls and Lugano Conventions (now
replaced by Council Regulatinn 44/200L, referred to in this book as
ihe Judgments Regpulation! ), hus led to a re-examination (and‘in
zome cases Lhe abandonment) of some of (he more extensive
assertions of jurisdiction which once passed largely unquestioned.
The complexity of much civil litigation, which may involve a number
of corporate parties each operating in many diffcrent countries,
provides claimants with a4 range of possible forums and much
comsid&ation has 10 be given in praclice to the relative advantages
of one forum over another.!*

JUATIFICATION

What justificalion s there for the existence of the confiict of laws?
Why should the English courts trouble themsclves with cases which
arc, (o a greater or lesser extent, “foreign™ cases? Why shoulkd we
depart from the rules of our own Jaw and apply (hose of another
system? The justification for the conflict of laws can hest be seen by
considering what would happen if it did not exist. Theoreticully, it
would be possible for English courts (o close their doors Lo all except
English litigunts.* But if they did so, grave injustice would be done
not only 1o foreignars but also to the English. An Lnglish company,
a4 parly to a contract with a Scottish or French eompuny, would be
unahle to enforee it n England; if the courts of uther countries
adapted the same principle, the eontract could not be entorced in
any counlry in the world. _

Theoretically, it would be possitle for English courts, while
opening their doors to foreigners, to apply English domestic law in
alk cises. Bul if they did su, grave injustice would again be done to
both foreign and English parties. For instance, if two English people
married in France in aecordance with the formalities preseribed hy
French law, but not in accordunce with the formalitivs preseribed by
English law, the English coort, if it applied English domestic law to
the case, would have 1o (reat the partics a3 unmarried persons. This
would have unczpected and unjust eonsequences in terms of matri-
monial property rights and responsibility for (he children of the
suppused marriage.

2 Seg prra AR

W e further, pacad (R3] )

e phepretically” becnse Uis ipoores the chiligations ol he United Kingdom  oncer
inleraational eomventions, aod ary question ol “denial of [ustice”™ nnder the ceoceprs of

* public intermationak Taw,

Justificaiion 7

Theoretically, it would be possible for English coarts, while
opening their doors ta foreipners and while wady (o apply foreign
law in appropriate cases, to refuse to reconnise or enforee a forcipn
judgment determining the issue between the parties. But if they did
s0, grave injustice wonld again be inflicied on bath foreign and
Einglish parties. For instance, if a divorce was granteel in a forcign
country, and afterwards one party remarried in Enaland, he or she
might be convicted of bigamy, Or il an English claimant sued a
forcigner in a toreign country for damages for breach of contruet or
for tort, and cventually oblained a judgment in his favour, he might
find that the defendant had sumeptitioosly removed his assats to
England; he would then have 1o start a1l over again 1o enforce his
rights.

It was at onc time supposed that the doctrine of comity was a
sufficient hasis for the conflict of faws; and even (oday references to
comity are sometimes found in Enclish judsments'® But it is ¢lear
that English courts apply French law in a particular context in order
o do justice between the partics, not [rom amy desire to show
couticsy to the French Repuohlic, nor even in the hope that if English
courts apply French law in appropriate cases, French courts will be
encouraged n appropriate cascs o apply English lav.

FEANGE aND DIirFicuTy €3F THE SUBIECT

Not the leasl interesting feature of the conflict of Taws is that it s
concerned with almost ¢very brunch of private law. “There is a
syeep und range in it which is almost lyric In #s complotencss. 1t is
the fugal music of law,”" It is *“one of the most balfling subjecls of
legal science”, said the distinguished American judge Cardozo J,,U7
who also remarked on anolher occasion that “the avcrape judge,
when confronted by a problem in the conilict of laws, fecls almost
completely losi, and, like a drowning man, will grasp al a straw,”'?
“The realm of the comilict of laws”, said an American writer, “is 4
dismal swamp filled with guaking quapmires, and inhabited by
learned but cecentric professars whe theorise aboul mysterious
matters it a strange and incomprehensible jargon.”™® Alihough the
conflict of laws is highly controversial, the number of parmutations
and combinations arising aut of any given sct of facts is limitcd, as is
the number of possible solutions. In any 2iven case, the chivice of law
depends ultimatcly on considerations of reason, convenience wnd
utility: e.g., how will the proposed choice of law work in pracrice, not

= Byreleakee Mardfimeg Crep v Canselor Lof [1T9ET] 1 AL 4000 47T Adamy v Cape Trdeeerrier pie
[1990] Cl 4338 Afrbues Ferdurtrie CHE v Pased [1994] 2 WELR, 086, Fov o Dacssivn of Lhe
doctrine of conuy, see below, para. 210060,

O Baty, Polfarized Loow (Stevens ad [Tnvnes. Londun, 19014], p3.

T Paradeoces of Lagel Neteare (Cohmbia Veiesity Feess, New Yok 1023], pa7T.

A Clted m Coak, Legical and fegal Basey of the Corglicy of Lows [(Purvard Uiversity Mross,
Cambridie, 19423 p.152.

M Progser, {1953} 51 Mich L Rev. 956, 971
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8 fmtroduciion ta the Conflict of Lawsx

only in this ease, but also in similar cascs in which a similar choice
may reasonably be made? In the conflict of laws, 1o & rreater extent
than in most ather subjects, Lhere is much to be learnt from the way
in which similar problems have been solved in other countries with
an historical and cultural hackground and legal tradition similar to
our own. Henee no apology is necded for the eccasional citation of
Scottish, American and {ommonwealth cases, even in a textbook for

sludents,

THi: TCCHMIQUE OF THE SUBJECT

1-013 If you are learning to ride a bicycle, you gain little benefit from
abstract instruction in matters of technigue given before you have
actually handled the machine, The same may be true of the coafliet
of laws: and the analogy has its comforting aspect, in that, once
familiae, with its workings, you wonder why the technigue onece
seemed 50 intimidating, But there are some maticrs which require al
least & preliminary airing at this stage, using a commercial
illustration:

A contract is made im Italy under which an English company
will supply materin! (0 be used by the [talian puarly at its
manafacturing plant in Belgium. The material supplied, it is
clzimed, 15 substandard, and the Italisn company wishes to clam
dumages against the English supplier. Can the action be heurd in
the English courls? What law will be applied?

In tackling these questions, the conflict of laws uses legal categories
and “localising” elements or “connecting fuctors”.* On the facts of
this problem, potential connecting factors include: to which conntry
the parties belong; where the contract was entered imlo; where the
legal duties it ereated, of muking and delivering goods, were to be
carricd oul.

Those tactors may be of differing strength and may be allocated
ditfering degrecs of importance: for example, in Whese days of easy
communicalion 2nd electronic commerce it matters litile where o
coniract is made. But the existence of the eonnecting factors makes
il possible to devisc rules which muke sense of the infinite variety of
possible fact-situations and discover to which country an issue
“belongs”. The rules will identity the legal eategory into which the
issues fall (performance or breach of comtract} and the connceting
factor, or somelimes Jactors, appropriate to that calcgory.

1-014  Typical mules of the conflict of laws statc that succession to
immovables is governed by the law of the country in which the
propetty is situated (often referred to by the Latin expression fex

I his expression (Rrst swegested by Faleonbridge) is the Enplish cquivalent of the Urench
und  Serman  techoical  teriss,  respectively,  Cposmt e rortachement™  and
Yt Ankaignfungpe

The Techinigue of the Subject 9

sitees 5 thal the formal validity of a marriage is poverned by the law
of the place of celebratiun; und that capacity to marry Is governeed by
the law of each party’s antenuptial domicile. In Lhese examples, the
CAEROries dre succession to immovables, formal validity of marTiags
and capacity to marry, and the connecting factors are situation, place
ol celebration and domicile.

In the cxample above, the connecting factors relevant 1o the
jurisdictional issuc will be that the defendant company has its
“domicile” in England, and that the relevant obligation under the
canlracl was to be performed principally in Belgium, In the choice of
law context, the defendant’s principal place of business in Fngland
muy prove determinative. The reader will be able to give a fuller
answer in due course; what is important here is the way in which
conngcring factors are used.

THE NEED 110 Prean AND ProwE FORCIGN LAw

It is necessary at (his point 1o troduce somc features of English
¢ivil procedure which complicate, even 10 some cxtent undermine,
that parl of the conflict of laws process by which the applicable law 1s
chosen, the choice of law proccss.

It is a general principle of English procedurce that in the pleadings,
the documents which state the claimant’s and delcodant’s pusition
and s0 identily the issucs in dispute, the parties plead only [ucts and
not law. Tt is for the courl. viee the fucts have been foand, to apply
the law; and “the law™ means the Jaw which the court knows, English
law, Prima facie, therefore, even if the facts indicate the prescnce of
foreign elements, the court will apply English law. If ejther pary
wishes the court to apply foreign L, It must say so in the pleadings,
In that semse (he possible relevance of forcipn law is asserted
amonpst the pleaded facts, rather than argued as a point of law, 2

The implications of Lhis are that the rules of choice of law, that a
certain issue I to he poverned by a specifted foreign law (for
example, where the parties were at the time the confract wis made),
apply only il one or other of the parties chooses to ratse the point in
the plesdings. Application of the choice of law rules is. to a striking
extent, “voluntary™; hy remaining silent, the partics can avoid their

2 Prgry attempt I3 made in Lhis bowk t evoid unnecessary Lacinisms, bul they pervade muoch
af the likzramse and dre cument lools in intemubionul debote. The pringspal exprossions the

realer muy EnCOURtCr FC: fex caie, the law [usually bot oot necessanily forcign) which

governs the question; fx ford, the domestic law of Lhe forum, fe {if the farem is English)”
Bnglish Law; der dermicdlii {law of the domiziie); ey parmee (law of the nalionalite), fer lovf
comtrpered (b of the plope where o onntract s made}; e feod sofueenw (Lo of the pluce
WHEIC & contract s to be perfoomed ar where o dete is ke puid )y & fack eeficn (law of the
place where a tort is eonunilted)s and dex ford colebrafonds {law of the plaee wheee a
marriafe s velehrated).

£ Mhe origins of this role are carly: Presaclt v Pediee (1716 1 B Wiins, 429; Mosyn v Fabripe
(1774) 1 Corepr. 161, 173; Alelson v Brdpare (18450 8 Heaw, 327, For a comparalive study, ses
[artley {199A) 43 LCL0O. 271
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only in this case, but also in similar cases in which a similar EPmm
may reasonably be made? In the conllict of laws, 10 a greater u{mlnt
than in most ofher subjects, there is much to be learnt from F|IE Wiy
in which similar problems have been solved in uther conniries with
an historical and cullural backgrommd and lezal tradition similar t0
our own. Henee no apology is necied for the occasinnal citation of
Seattish, American and Comma-iwealth cases, even in a texthnok for
students.

THE TECIDNIOUE OF TIIE SUHICCT

1013 It you arc leaming to ride a bicrele, you gain Nitle benefit from
ahstract instroction in matlers of technique given befare you have
actually handled the machine, The same wmay be true of the conflict
of laws; and the anafogy has ks comforting aspect. 1n that, opec
{amiliar with its workings, you wonder why the technigue once
seemed s inlimidating. Tut there arc some matters which require at
least a preliminary airing i tis stage, usmg a commereial
illustration:

A contracl i3 made in Italy under which am ]_:mglis.h company
will supply matcrial o be wvsed by the Ttalian party at s
manufacturing plant in Belgium. The material supplied, 1t is
claimeid, is substandard, and the Ltulian company wishes to claim
damages against the English supplicr. Can the action be heard in
the English courls? Yhat law will be applied?

Tn tackling these questions, the confliet of laws uses fegal categories
and “localising” elements or “cennccting factors™ ™ On the facts of
this prablem, potential connueting factors inelude: to which country
the partics belong; wheee the contract was entered inte; wherc the
legal duties it created, of making and delivering goods, were to be
carried out.

'Those factors may be of differing strength and may be allocated
dilfering dugrees of importance: for example, in these days of casy
cammunication and clectronic commerce it malters little where a
ontract is made. But the wdstence of the connceting factors makes
it possible to devise rules which make sense of the infinite varety of
possible fact-simations and discover to which country im 18sue
“helongs”. The rules will identify the legal cutegory into which the
issucs fall (performance or breach of contract) and the connecting
factor, or sometimes factors, appropriate to that catepory.

1-H4  Typical rules of the conflict of laws state thot SUECEssOn ta
immovables is governed by the law of the country in which the
proporty Is sitwated (often referred to by the Latin expression fx

)\ Yiis cxprossion (et wagzesizd by Faleoobridge) o5 the Coplish equivalvot o IJ.lt::,FJ.'l:_nch
und  {lerman  teclutical rerme,  espestively,  Cpoin e ramachement”  and
“Ankrinfangnike”,
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sifesJ*; (hat the formal validity of a marriage is governed by the law
at the place of celebration; and that capacity to marry is governed hy
the law of each party’s antenuptial domicile. In these examples, the
calegories are succession to immovables, formal validity of marriage
and capacily (o marry, and the connecting factors arc situation, place
uof celebration and domicie.

In the example above, the connecting fuctors relevant (o the
jurisdictional issue will be (hat the defendant company has its
“domicile” in England, and that the relevant obligation under the
conlract was to be performed principally in Belgium. In the choiee of
law context, the defendant’s principal place of business in England
may prove delerminative. The reader will be able to pive a fuller
answer in due course; what is imporlant here is the way in which
connceting factors are nsed.

Tre NEED TO PLiEA AND PROVE Foriiaagn Law

It s necessary at this point 1o introduce some features of English
civil procedure which complicate, even 10 some extent nndormine,
that part of the conflict of laws process by which the applicable law is
chosen, U choice of law process.

It 15 a general principle of Bnglish procedure that in the pleadings,
the documents which state the ciaimant’s and defendant’s position
arnd 5o identify the issucs in dispute, the partics plead onty facts and
not law, It is [ur the court, ance the facts have been faund, to apply
the Jaw; and “thwe law™ means the law which the court knows, English
law. Prima facie, therelore, even if the facts indicale the presence of
foreign clements, the court will apply English law. If either party
wishes the courl Lo apply foreign law, it must say so in the pleadings.
In that sense the possible relevance of forcign law is asscried
amonyst Lhe pleaded facts, rather than argued as 1 point of law 2

The implications of this are that the rles of chaice of law, that a
cerlain issue is 1o be governed by a specified foreign law (for
example, where the partics were at the time the contract was made),
apply valy if one or ather of the parties chooses Lo rise the point in
the pleadings. Application of the choice of law rules is, (o » striking
extent, "voluntary”. by remaining silent, (he parties can avoid their

* Ewery cttemnt i5 madc in s book o svoid unncecssaty Latinisms, but they perade wock

of the literature and are cuercal leols in Intemational delaty, The principal expresstons e

TEHdCT MIEY elfonnler args v reweae, he law {usally hur not necessarly Soreign) whish
poveens the queslivon; ke ford, the domestic law of die forum, Ze, GF e Turun is Lnglishy
Laptish law; for adosticese {law of the domicilz); fex pasrze (law of the natianality]; fex foes
conlrectns [law of the place where o contract is made); Ju food sefuciunée (v of fhe place
where a conleact is o be performed or where a debe is ot paid); ey fod delicy (law of 12
place wheee 4 durt is eommitted), and fer locd celebrasinais (law ol the place where a
marTiage is eclohralad )

* The origins of this cule are early Sremoult v Delieg {1718) T 1 3ms. 429, Moseer ¢ Fabrivuy
(17743 1 Corwp. 161, 174 Netsur v Bridporr (1845) 8 Reaw, $27. Tor a4 comparative study, see
Hartley {1096] 25 [&4_ 40, 271,
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application.? Shocking in theory, this result is perhaps less signifi-
eunt in practice: the nature of the dispuie is likely Lo be such that the
application of foreign law will be to the advantage ot onc party, who
will take pains to plead it. If the application of forcign law has no
advantage to either party, it will not feature and the case will, in
practical effect, not be a case in the confiict of kws. )

There may be some exceptional cases in which the English court 13
oblired to take notice of the illegalily or uqcnfurcn:al‘qlﬂ_y under
[oreign law of a transaction, but (hese excocpliuns are limited and
their scope, even exisience, is unccrm?nﬁl“ There is ooe statutory, and
largely forgotten, cxception 1o this principle. If a casc 15 governcd by
the law of some “Britsh territony”, the court has power under the
British Law Ascertuinment Act 1839 to order that fww to be
ascertained in the manner prescribed in the Act, and has sometimes
excreised this power on ils own motion although the foreign Jaw was
not pleaded.® ) ] ]

Howver, that is not the end of the matter. If foreign Jaw i
pleaded, the English court is invited lo apply kw of which il is
ighorant, Bnglish courts take judicial notice of the law of England
and of “natorious” facts, bul nut of foreign law. An appellate courtl
which has jurisdiction o determine appeals from the cousts of
several countries takes judicial notice of the laws of any of those
countrics when it hears an appeal from a court In one of then: so,
the House of Lords, when hearing an English appeal, takes judicial
netice of Scots law,2 and when hearing a Scottish appeal, takes
judicial notice of the law of Northern Irelund® and of England. In
other cases, forcign law must be proved (unless of course it 18
admitred). _

A party secking to rely on forcign law has, therefore, 1o praduce
evidence of the content of that fercign law, In this sense, 100, foreign
law is & matter of “fact” and has to be proved like any other fact.
Here there is one more, rather stariling. rule of practice: in the
absence of proof to the contrary, the English court will assume that
foreien linw is the same as English law® Foreign law maust be beoth
ploaded and proved hefore the court will do other than apply the
familiar rules of intermal Tnglish law. An English court will not
conduct its own rescarches into forcign law, As the Courl of Appeal
pul it in Macmiflan Inc v Bishopgate Investment Trist ple. (No.4)+

= Sep lentiman, Foreign Law i frglidh Courte {Oalord University Press, Owioec, 1539EY;
Cluorome. Foreim Lo i (vl Firirarion (Ondocd Universaty Press, Oaford, 2004).

mSor FECAM v Mol Bank of Copeds 193] AC 155 (where e was 4 ox Leeaty
abligation to (har cffect): Larticy, (1595) 43 LCLAO. 241 at 2879, Fertiman, 4, ot
613

a5 ma v Pisee of Forfead (183 1 D1, & 5, 51T

o L}}ff{m:};rﬁ {1935] ALC, 206, 236 MueShanaan v Rockwces (Hass Lid [1978] AC ™A

ar Cw;maf 0 ('m_rpg‘r []HH.‘QJ 13 .QQFP.CI].S. Ha, ) ) s

* This is how e courts state b matter. Fenliman cogantly areuds (o cit ]:3.14'?) lat Gl
speak of fu prosumption of simitarite] at all, rather the admirting rhat Enpglisl law applics
an the fer causae wieers o other 35 proved, mey rest o @ coneeptual mistake™,

2 Breported sub mosr MOE Proceeds ie v Midrpsge Tuvesereent Foust ple (ha ) [1999]

" CLC 467, al paua, 10,
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“the cvidence of expert wilnesses is necessary for the court to
find that foreign law is dilfcrent from English law. In the
absence of such evidence, or if the judes™ is unpersuaded by it,
then he must resolve the issue by referance 1o English law, even
if according to the rules of private international law the issue is
eoverned by the [oreien law™,

No precise or comprehensive answer can be given (o the question as
ke whio, for this purpose, i= a competent expert. A foreign judge or
legal practitioner is of course always compcient. But in civil procecd-
ings there is no longer any rule of law (if indeed there ever was) that
the experl wilness must have praclised, or at least be entitled to
practise, in the [orcign country,®

A witness may be competent though his or her expertise is not
that of a lawyer us snch: any person who, by virtue of 7 profession or
calling, has acquired a practical knowledee of foreign law may be a
competent witness, Diplomatic and conselar olficers?? academic
lawyers,™ a bishop,™ merchants und a bank manager® have all been
hcld competent. Winesses such as Lishops, merchants and hank
managers will, of course, be regarded as experts only in that part of
the foreign [aw with which (hey are bound, by virtue of their
profession or calling, to be familiar.

In MacMitian Inc v Bishopgate Ivestment Trust pfc the Court of
Appeal summarised the functions of the expert witness as being (1)
to inform the English court of the relevant contents of (he foreign
luw; identifying statutes or other legislation und explaining where
neeessary the foreign court’s appreach to their construction; (2) 1o
identily judgments or other asthoritics, explaining whal status they
have as sources of the foreign law®; and (3} where there is na
authority directly in point, to assist the English judge in muking a
tinding as to what the foreign court’s ruling would bt were the issue
to arise {or deaision there. The witness is thete o predict the likely
decision of a forcign court, not to press upon the Bnglish judge the

# Quettions af Sarcign law, onee decided by the jury ame auy teserved to i judge: Supeeme
Court At 1987, 5.h4(a),

i See the Civil Teidenee Ace 1972, 54010,

2 Lace v Figping (LEXE) Do & Ry, M.E. 38 fr the Goode af Dase Ay Khon (1880 & PTD. 6,

M Braniley v Rbwadesia Cowmsolidared Lid [1914] 2 Ch, 35 [Reader tn Ragpan-Dutel Law 1o the
Courcil of Legsl Educationl; MoCate v Mrcabe | 1994 1 F.LLK. 410 [Profesor in the
Sehood of Onental and Aftican Bludies, pivicg evidence o Chanalan customary law).

M Mg Perrige Cuse (T44) 1L CL & F. 83,

% Vander Dokt v Thellesson {1840 % OB, 312, De Beecler © Sruk demerior Stores .00 [1935] .
AL 48 Bot fhe ool iy cedose (o admie the evidence af sneh a witness whees ther of 2
qualified lawyer is readily wvallable: Dirocy Miniers Truwspar fod v Dygdafe Comedy Lot

[1962) 32 0.L.R. {Zd) 276,

¥ Far the walghl Yo be given to foreim cuwe luw, sce eg. Beaity v Brosy [1924] I KR, 807; Rv
Annestey |1326] Ch. 642, fankers and Shippoe narance {0 of Wew Yok v Liverpoal Marine
andd General Diseereinee oo Lid (1930) M LLL Rep. 3% Cafiasd o Cuifrond [1060] A0,
G53; Jir the fonare of Fuld (N 30 [1968] P, 675, TOL-WE. Whers forcien decigeoens conllict,
the covel may be asked to decide between them, sven allhough: o the frraign coyntoy Lhe
grcstion 51l remains o he suthoritatively sertled: My Duge of Wellfagon [1947] Ch,” 506;
lreen v Regrr | 1064] B 144,
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witness's personal views as 1o what the foreign law might he.
Although matiers of foreign law arc issues of fact, they are factual
issues “of & peculiar kind”.*

‘The judge’s role is not as passive as it may be in the case of issues of
fact in the stricter sense. The toreign law, for example the taw of an
Americun state, may be in the Engtish Tanguage, and it may make
use of concepts and patterns of legal thought very simifar (o these of
English law. In such a case, the English judge is entitled to make a
legal input, using knowledge of the common Law and of the tules of
stalutory construction, Unless the evidence shows that the foreign
rules of comstruetion are different, the English courl interprets a
foreign stotute according to the English rades. 10 the expert wilncss
advances an interpretation of a familiar concept which is “cxtrava-
gant’” ar “impossible” the judge may decline to accept i More
generally, if there is a conflict belween the evidence of expert
witnosses (as there may well be, the experts called by cach side
presenting differing opiniung), the judge must look ut the foreign
material cited and form a judgment as best he may.*

There are three statutes and oné international convention which
provide alternative modes of cstablishing toreign law Onc staiite,
ihe Dritish Law Ascertainment Act 1859, has alremsdy been men-
tionad; und a similar procedure exists as between parties o the
Europeatt Convenlion on Information on Foreign Law, signed in
1968 #2 By the Evidence (Colonial Statutes) Act 1807, copics of laws
made by the legislature of any “British possession”,* if purperting o
be prnted by its government prinicy, can be reegived in evidenee in
the United Kinpglom without pront that the copies were so printed.

Maore significant is the Civil Evidence Aet 1972: 5.4(2)-(3) of that
Act provide that where any guestion of foreign law has buen
determined in civil or criminal proceedings ail first instanee in the
igh Court, the Crawn Courl, or in any sppeal therefrom, or in the
Privy Council on appeal from any court outside the United King-
dom, then any finding made or decision given on that guesiion is
admissible in cvidence in any ¢ivil procecdings, and the forcign law
shall be taken to be in accordance wilh that finding or decision
unlcss Lhe contrary is proved. The section does oot apply if the

Vgp & L Moatgps ConhH v frami [1900] 1 W LR, 667, MacMilfua I v Bihnpgie
Investezenr Tt pic {ivied) al para, 25

¥ Poerkusho w Ringh [1563] B 233 per Cairus 1. af p 251 "The implications of this fur e role of
the Crurt of Appeal, normally reluctant ta differ from Uie trial jodge on maleers of fact,
have discossed i MaeMilan Die v Bishopgete fvestmodl Test ple (Mo 44, citing, Fentima,
abive, pp 200-202,

# fuemer v New Vork Life wance Co. (1027) Y6 VLK. B30; Tefing Lomanhiug Al v
Estomien Staze 55 Ling {1947) 50 LLL Rep, B, 6008 MecMillien fac v Bidpgas Trnvesimemt
Trugt ple (Mol amove.

A Brgmper Development G, v Corsnissizaer of Policr for e Mesopolis [1891] WLR. 1282
{where the judpe had wrongly rejected the aprasd vicws of the exparnl witnesses).

s Spe glsp the piesibilinies presented by e Enropean Judicial Neesark far ndoretal
consultation with forcipn judges: B v AE0 {2008] EWCA Civ 68, per 'Thompe L. at para,
LED

2 Any infommation chtsined under fhe Camention is nor hincing on the requesting aonr.

af jo “zoy pan of Hier Majesty's dominions eavlusive of the United Kinedon™ s 1(3).
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subsequent proceedings are before a courl which ean take judicial
mtice of the foreign [aw, Thus o determination on a point of Scals
law by the High Court or the Court of Appeal is not cven prima facie
evidence of that paint in subsequent proccedings before the House
of Lords, Nor is the determination pima facie binding if there ure
conflicting findings or decisions on the same question.

S0OME TCCHNTCAL PROBLEMS

In this ook, some matters of fundamental imporiance and preat 1-619
dilficulty have been reserved for discussion at the end, and not
discussed at the beginning as they are in some other boaks, The
rcason fov this treatment is that it would be daunting to the reader

10 cmbark on an cxamination of these matters hefore he or she
knﬂm:ﬁ cnough about the subject to vnderstand all their implications.

Its dm:advanmga is thal the rcader is Teft in blissful ignorance of

some fundanenlal matters until nearly the end of the book. Enough

will be said here, by way of orientation of the reader, to couble the
nature of Lhe problems to be identified.

Characterivalion

It has already becn explained that the technique of the contlict of 1-020
laws makes much nse of legal categories: before the correel connect-

ing factors cun be identificd we need to know into which leyrl
calegory the facts of the case, or the purticular issucs, are properly
placcd.lln the international context of our subject, this provess of
calegorisalion or characrcrisation presents a special problem,

‘The nature of this problem can best be shown by two examples. 4
Suppm:-‘;e that a person takes a ticket in Londen for a train jeurney to £
Edinburgh, and is injured in a raitway aceident in Scotland. Is his :
cause of action against the milway company for breach af contruct
m which case English law may upply, as the law OVETNIng lhc’
contract, or for Lorl, in which case Scots law will apply? By which
law, Fmglish or Scots, is this question to be answered? Or suppose
that a marsiage is celebrated in England between twe French people
domiciled in France, The marriage is valid by English law but invalid
by French law because peither party has the consent of his or her
parents as required by French law. If this rule of French law relates s
te formaiities of marriage, it will not apply to a mariage celebrated J }
m qulzmd; but if it refates to capacity 10 maory, it will invalidate the
martiage of a French couple. By which law, French or Cuglish, is the
nature ol 1he French rule to be determined? These and other ,simﬂ:.tr
problems are discussed in a later chapter.#

" Below, pa XHN2




; 14 Introduction to the Conflict of Laws Somte Technical Problems s
Rervot ]l.:mlt th:i English court has to determine the capacity of a domiciled
allan o conlract a secon ALTi aiminn PP "
1-021 We have alrendy seen that where the significant elements in a case his first wife in Switzer!andd. %:T ;E;fgﬁ;fcit':;";:ﬁua;r:?IH": f’:fl’,""‘ ;
arc divided between two countries, e.g. France and England, the case in England, but not in Italv. The main question here & tiL as valid :
is 4 case in the conflict of laws for any court in which it is Htigated. 1f of capacity 10 remarry, and it is gaverned by IhIEa';] ?ai: I;e iqucsl::}.:n |
thc English court applies French law, because it thinks that Lhe hushand was domiciled in Tialy. The ing Edénhl uéq“‘-*‘fdufﬁ tl‘ﬁ i
French elements are more significant than the English ones, il may validity of the divorce: should this question l': q Pl 0&1 It tnle
find tha a French court would apply English law, hecause it thinks English ar the Halian rules of the conflict of ]E:WH: t‘ifi € ltﬂ t o
that the Cnglish clements are the more signilicant. The question recognition of divorces? 7 relating to the
then ariscs, does “French law” mean French domestic law, or docs it
mean the whole of French law, inciuding its rules of the conflict of The titne factor
laws? This is the famous problem of remvei, possibly leading in this .
instance to a remission [rom French law to English law., I we change The conflict uf laws deals primarily with the application of laws in 1-023
ihe facts and assume that the significant elements are divided, not space; but problems of time cannot altingether be ignored. In s
hetween England and France, bul between France and Germany, conflict uf Jaws, the (ime factor is Signiﬁgunt in varous situatons
then. an_Enplish court, il it applies French law, may find thal a The most important of these is when rhere is 1 retrospective changu:
French court would apply German law. This also is a senvef problem, in Lhe applicable daw after the cvents have happened which guve rise
but it leads not (o & remission from French to English law, but to a to the cause of action. Should the English court apply the law e
transmpission from Fremch to German law, and possibly 1o 2 further Was when the cause of action arose, or as it is at the date of the t:-i al?
reference from German to English or French law. This problem and others like it are also discussed in a later '
Suppose, for caumple, thal a British citizen domiciled in France chapler.#t

dics inlestate leaving movables in England. In order 10 datermine
who are his next of kin, an English court will apply French law

hecansc he was domiciled in France; but it may find that a French Twe FUTURE OF THE SUBIGCT
court wauld apply English kaw because he wus a British citizen. Tf the There is 4 _ o
inlestate had been a German national insiead of a Botish citizen, a ere 15 no doubt that in an cra of glabalisation our subjeet has a 1-024

future, and one of growing importance.”? This is reflected in the
expanding membership of the specialist internalional body, the
Hague Conference on Private International Law. For a l.‘.t:ntl.llj:’ the
Hague Conference on Private International Taw has had a ica,cfing
role in the development of our subject® Its title conceals the fact
that it is an inlergovernmental organisation, and not a “conference”
in ll-{u more usual sense. It first met in 1893 wnder the leadership of
T. C. M. Asser, a notable Duteh scholar, though it was the work of
the lalian, Maneini, which first promoted the idea of such a
meeting.

U'he Hague Conference was originally very much a Europeun, and
a civil Law, club, Afler an interruplion in its activitics from 1928 1o
1951, it was revived amd its present Stutute declares it to have a

French court might have applicd German law. The problem is
whether French law means French dotnestic law, or the whole of
French law including its rules of the conflict of Taws, If it means (he
latter, there may be a rentission (0 English law in the first of these
cases, and a transmission to German law {n the secind.

1l may be said at once that in the vast majority of cases Cnglish
courls interpret their reference to foreign law to mean ils domeslic
rules only. But there are a fow caceptional cases, to be discnssed in a
Jater chapter,'s in which the reference has been interpreted Lo mean
the whole of forcign law, ncluding its rules of the contlicl of laws.

The incidenied question

1-#22 The nature of this problem also can best be shown by two cxamples. permanent character, with (he abject of “the progressive unilication
Suppose that a testator domiciled in France gives movables in of the rules of private interrationul law”*® The membership of the
Fngland to his “wifc”, The muwin question here is one of succession Conference 15 now much more representative of the various lepal -
to the movables: and it is poverned by French law, becausc the Iraditions, with a number of Eastern Turopean countries and China
testutor was domiciled in Trance. But a subsidiary or incidental
yuestion may arisc a3 to the validity of the testator's marriage: ::fmifﬂ—ﬁ_'?f- o
should this question be referrcd to tie English o1 Lhe: French rules of E:ILF_'-J-, r";i mﬁ‘afgﬁ; '|'2 SIE}EJE (::3, faw's Frenrets) {Haes Tublishing, Oxtord, 20009, ‘5
tho conflict of laws I'E,]Elti[]g i the Ua]idit}’ of marﬁage:‘,? Or SUPPOEE  See Offeranus, (1,95‘.'-') Ih Ardﬂh;rh-' .SI'r;r'.a':aa:'..:.[cdm.-': fcereatéonaad X7, van Hogesl etz [[1%3) :‘
12LOLO. 143 Nouth, {1981) 6 Dalhows'e L. 417 MeClean, (1992) 233 Ractaif des Cenrs s

4 Pura 2i-016, 9 Searute, Aull
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representing the socialist teadition, and Australia, Canada, Cyprus,
Treland, Malta, Now Zeafand, the United Kingdom ancl the United
Statcs plaving an active role from the common law perspective.

The significance of the work at The Hague lics primarily in the
bridge it affords botween common law and civil law traditions.
Conventions drafted at The Hugue and given statulory effect in the
United Kingdom have made a sipnificant comtribution io the
development of the English rules of the conflict of Laws.

Hawever, the work of the European Community is having an even
grcaler impact on the English rules®? The provisions of the Treaty of
Amsterdam on the “arca of freedom, security and justice™ have had
particular importance. An Action Plan of the Council and Commis-
sion drawn up in 1998 sugpesied that within two years of entry into
{orce of. the Treaty of Amsterdam i 1999, work on the revision of
the Brusscls and Lugano Conventions should have been completed,
a legal nstrument on the law applicable to non-contractual obliga-
lious drawn up {“Remc II"}, and neecssary revisions of the Rome
Convention made. Only the firsi of those tasks has been completed,
the Conventions having hecn converted into the Judgments Regu-
lation (“Brusscls I, and this has been complemented a Regulation
on jurisdiction and the recognition and enforcement of judgments in
matrimonial watters and in matters of parental responsibilily
(“Brussels 17y agreed in 2000°? and replaced by a revised Kegu-
lation agrecd n 2003 {“Drussels IL #7)5% The Action Plan sug-
sasted exploration, within five vears, of the possibilitics of drawing
up instruments harmonising the law applicable to divorce, and all
private international law aspects of matrimonial property rérimes
and succession. Work should be begun within the same period on
international aceess 10 justice, including legal aid; taking evidence
abroad®™ and the harmonisation of aspeets of the confilet of Jaws
relating to movables. Many of thesc mitiatives will inevitably draw on
work alrcady donc by the Hagwe Conference on Private Inter-
national Law.

These European initiatives are referred to at appropriate places
throughout the book. The reader will notc not only the extent to
which topics are now covered by legislation derived from European
sourccs but also the extenl (o which approaches and practices
traditional in common law countrics are heing supplanted.

= Fop e devenpment of the Comauity's role i private inrernutioial Jaw, soe Schockweilor
inn Borras {ed), E Plarbus sy Liber Amicomn Gitoegec A L Bz (Martinus Nghol, The
Hague, 1066}, 591 |owe, (2013) 50 Curenr Legal Frotlemys 439,

» Artkns lan of the Counel wad Commission on Gow besl o implzment the prosigions o1f thes
Trewty of Amsterdam establishing wn g7c3 of freedom, seourity amd justivy, adepted on 7
Dhawmiber 199 1009 P O

22 Councl Bemalntion Mo, 13472000,

* Cpuncil Keaulation {£0) No, 22002005

% Uhis wag comploted znl i now seflected in the Coumeil Regilarion Nu. 12062001 of I8 May
2001 on e-eraliv Letween the courts of the Member States in the taking of cidence i
¢ivil or commersiak marters, See alsa Conned Hegulation Mo, 13452000 of 29 May 2000 o

Cthe service in e Member Slates of judicial and cxtrajudicial doeements iy £l or
cammarcial makers.
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A RoaD Map

Afier this introductory chapter, two chapters are devoted to neces-
sary preliminary matters. Chapter 2 examines the complesities that
lie behind seemingly simple stalements that an individual or 2
Eﬂgﬁam; Is ]E_n}g]lish or French, and Chapler 3 deals with a number uff
ncs which ms: : the Engii ;
e o e lan#:y enable the English courts to refuse to apply a
Questions of jurisdiction, andoobiedly the growth area of this
subject, are treated in Chapters 4 and 5: there arc two sets u]f
jurisdiction rules used by the English courts, and cach is I.[I:.‘ﬂt;:d i a
scparate chapter. Chapler 6 explaing the immunitics from jurisdicl—
tion cmjeved, to a shrinking extent, by sovereign states, diplomals
and international organisations. Closely related to issues of juriqrfiu-
lion are those relating Lo the recognition and cnlercement of foreign
Judgments and arbitral awards, the subjeets of Chapters 7 and § s
Chapters 9 to 12 inclosive deal with international family lawe: ihe
contlict of laws rules relating to marriage, malrimonial causcs, tie
care of children, and issucs of legitimacy and adoplicn. *

1126

Choice of law rules relating to claims in contract and tort, both 1-027

rfzvlsed by statute in the 1900s, arc the subject of Chapters 13 and 14
Four chaEtcrs deal wilth property issucs, a relatively static area of thf‘:
subject: Chapter 15 examines issues of litle to property Chapter 16
;riiatr_mfmnm_l property, Chapter 17 the rules of succession and the
u [:ll_lunt:iifallﬂn of estates, and Chapter 18 the choice of law rules as
The last three chapters mvite the reader to stand back from the
rules dealing with specific topics und to considor some jssucs which
concern the working of the conflict of laws as a whole: the
distinetion hewtween substanee and pracedure, the technical pmlz-nfcm*:
oatlined earlier in (his introduction, and finally the theorclical hmié
and methodology of this most fascinating of all logal subjects, |
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PERSONAL CONNECTING FACTORS
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In the Tast chapler, a number of examples referred w “English” ar
“French’ parties, and the reader will have understood those terms as
referring to people who, in some sensc “belong 6™ or are connceted
to England or Frunce. Tnternational travel means that some individ-
wals move between countries very frequently, and while they may ar
all times regurd themsclves as Coglish or French they have connec-
tions, stronger or weaker in character, with a range of countrics. An
tlusiration will make this clear:

Carlos is ¢ Venczuclan businessman working o the ofl industry.
He has dealings with Shell, which has offices in London and in (he
Netherlands, He flies to Europe for lengthy negalixtions with
Sheil cxceutives, Suppose thut his aircraft is diverted from its

2-0

intended dircet route 0 Amsterdam by an incident of “afr-rage”l

0 Heathrow for the malelactors to be deplaned: it slavs thers for
45 minutes belore resuming its journey. Or, he had all along
booked via lleathrow, and he has one and a half hours jn the

L¥Berhaps os in £ v Qlureisbl, T80 K Supp, IIT (EIMY, 1993 where a dimahen THLssENECT
eapieed Nimself and uminated over somc of his Tefle-puescngots.
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transit lounge before his onward flight to Amsterdam. Or, he has
two days in London, having preliminary discussions with Shell
executives ased in Londoen,

He arrives in Amsterdam and spends a forinight in 3 hotel. Or
two months in an apartment holel. Or six months in a company
flat. Or, as his brother works in the Brazilian ctubassy in The
Tlaguc, he stays for those periods with his brother and Sister-in-
Taw.

Suppose [urther that he arranges to Slay on in the Nethetlands
hecause of an coonamic downturn in Venezuela; or because he
fears arvest there for sume political offence; or because he wishes
to marry # Tutch gitl. Ten years later, ‘he i still in the
Netherlands.

Lach variation of the basic facts indicates 2 Link of a certain strength
netwerieCarlos (*a Venczuelan”) und England or the Netherlunds.
Al some point, the strength of these links may be sueh that he may
no longer be thought of, by others or even by himself, a5 Venezoelan
at all. The permutations are of course endless, but if we are to have
a manageable system of rules we have to make use of a limited
number of categorics, which are explored in this chapter.

REsIDENCT

‘I'he most basic link between an individual and a country is more
physical presence, cven if it be for 43 minutcs spest wholly in an
aircraft parked on an airport apron. Though [actually clear-cut, it
creales 5o hmiled a link as to have little or no sigoificance in the
conflict of laws. We will, howcver, hear rather mure of “rosidence”.
Residence is basically a question of fact; in sume contexts it means
very litth: more than physical prescnce. But it does mearl something
more, for o person passing through a country as a traveller is ¢learly
ot resident there If someone becomes resident jn a country, the
link of residence may remain during brief periods of absence?

It is difficult 1o be mare specific, for a great deal depends on the
context in which the term “residence” is used. In a case which held
that univesity students were “resident” in (heir universily own for
electoral regisirution purposes,t Widgery L.J. pointed out that, “In
any scaside town in the summer the population divides itself into the
esidents who live there all the year round and the visitors who
mercly come for a period”; but the visitors” hotel-keeper would
expeel those visitors to use a room called the “residents” Jounge™. In
the same way, “residence” means diffcrent things for differcnt legal
purposcs.S Tt may be thut a person will relatively eusity be held

2 Marriens v Meralon (1952 F, 2R
 Afnclafr v Sinctoir C1068] B 1549,

A pr v Seirg 10T 2 OB “hid,

5 pfeClean, (10620 111 LCLG, HAE3

Residence 21
resident in A country if the issue is one of the jurisdiction of that

COUNTry’s courts,® but less easily if the context is :
; xl 15 one of
during a fiscal year.” residence

ORDINARY RESIDERCE

Ordinary residence “connotes residence in a place with some degroe 2-003

of continuity and apart from accidental or wmporary absences.”™ “Tf
It has any definite meaning T should say it means according iu the
way in which a man’s life is usually ordered.™ It refers to a persun’s
abode in a particular place or couniry which he has adopied

volunturily and for settled purposcs, as
olunturily . ! » a5 parl of the regular order of
his life for the time being, whether of short er leng duration,

Ordinary residence can be changed in a day, but there is 1o
reason why, on appropriate facts, a person should not be held o be
ordinarily resident it more than onc country at the same time, Thus
m IRC v Lysaght™ a man whose home was in the Hcpuh:]it: :::}f
Ircland, and who came to England for one week in every month for
business reasons, during which Lime he stayed in an hotel, was held
to be rc.';%ent\and ordinarily resident in England fur ineome  tax
FI:J;P[:{JE;H]::“ clearly I.ne wits also resident and ordinarily resident in

It has been said that a child of tender years “who cannot decide
for himself where to live™ is ordinarfly resident in his or her parents’
matnomomal home, and that this ordinury residence cannnt he
clrmngcd by one parcnt without the consent of the ather. If (he
Fa}'ents arc iving apart and the child is, by agreement between themn
iving with one of them, ihe child is resident in the home of that
parent and that ordinary residence is not changed merely because
the other parent takes the child away [rom that home.'s |

Haanrval RERIDENCE

Habityal residence has long been a favourite expression of the 2-004

Hague Conference on Private Tnrermational Law and appears in
n};tn}r Hague Cunv!:quqns and therefore in English statutes giving
effect 1o them; but it is increasingly used in oiher statutes as well. No

R A9 b parat of the Civil Jurisdiction and Judements Order 2001: x

i ! ¢ | 1 rdor 200107 see helow, par.d4i11.
i:;:}'ednciucf:.fﬂc [W2H] AL 21T oven thers, melatively bricf visits were hddpm amount o

; fba.l', at o225, per [omd g,

“n’m!.. at 232, P Lurmd Warrinpron of Clylle.

| v Burwet LHC, Fe p Kilish Shat 1951 2 A O 3K

. Macrge w Maﬁmf [143] T, 397, 403, pav Somecvell 1.0
!IIUZIHI] AC, 2 1t would g wnlir b hlamg the House of Lords fur this extaodinury

eetstam, for ey fell constrained o half ther g dndioe by the Special Coemission er w]}

5 e ol FHEI: and 50 eould not be disfudbed on appeal, ’ e

fte B AGREL Y (An Trfeerse) [1965] Ch, 568, S85-5RA.
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definition of habitual residence has cver been included in a Hague
Conventiow; this has been a matter of deliberate policy, the aim
being to leave the notion free from technizal rulv:s which 1:411'{
procduce rigidity and inconsistengies as between different lega
systems, The expression s uot to be trauta:f.i as a term of :art 1.::1}1.
according to the ordinary amd natural meaning of the two words it
containy.* However, (here is a regrcttable tqndunlcy of the courts,
despite their insistence that thoy are noi dealing wilth a tE'.lﬂ'!. of art,
to develop rules as io when habitual residence may _amJ may oot b
established. The Law Commission has spoken of the aqu:gcd‘i}r
undeveloped state™ of habitual residence as 4 lezal Icon::::pl, citing, 111
particular, uncestaintivs as to the place of intention andru:. lo the
length of time required [or residence to become habitnal® \

Although the eourts have in the past sometimes taken a ditferent
view,' il seems that there 15 no Tew) dlstmulmrj between the l'ﬁ:{'_‘l
mncﬂplf qol hzhiteal residence and !:Jriliﬂat}-‘ resilence: or At Iea_ut._
they share “a common core of meaning™.'? So the test to be applied
in this context will again be that of a person’s ab:udu in a particular
country which he ar she hus adopted ‘:'uluntaniy and lor slztlllﬁd
purposes a5 part of the regular order wl life for the hmcll!:r;mg ; the
burden of proof being on the party alleging the change.® .

It is consistent with that approach to hold that habitual rcmd‘l.,ncﬂﬁ
canmol be acguired in a single day as an appreciable period] of time-
and a settled intention arc required® So, the House ol Lords held,
in the contexl of entitlement Lo sociul sccurlity bcncﬁts,rth'fu a person
newly arrived from Bamgladesh and intending to remain i England
did not, without more, acquire an immediule habitual residence 1n
England: to acquire an habitual residdence, 4 person must take up

YR 5§ Mivor) [dbducnonl L] 2 ALL FHE Re M o} {He_s.:':fem-c Ur_d.;r.-
fisdiction) [1093] 1 CLE. 205, Clive, 1997 Jur. Rov. 137, Ber aled Nosnubion (1]l LI:L'l |r[
Commiteen of higisers of the Council of Burone on Lo Standardizalion ot the Leg
Congepts of *Dontieile” aml “Rasidenec™ Annrx, r.o.

15 The Law of Doetiziie () aw Coim, M. W8), patas 23-38, . A
W Creee v Cleigenen [1974] 2 AN ELKL G4, 943 Genddiesn 1 Cupnidjion (1974] 1 LR, .
203 n o . _

3 gy v e Adjudiceeon Offcer | 1599 1 WL 1})3?_ Lowi Sbynm resers l:d the ;Lucm?]u
whethar the terms wrere alwinys srmonymous; cach miight wke a .‘-l‘!adt _ul' mAming Dru_m L e
conet i wlool it was ascd; Tt the Court of Appesl has Reld i Ifh”" ' fkimi ( tu.:-r:cf.-
Habiarn Revidence) [200L) Ewia O, 873 [EED.;,[] Fam 72 Lha she fvo concepts wee

penanions where fumdly ke stalules are comnceraed. . e ]

s ::f., t'lfc test udopled in B 1 Jamet LHC, 0 p, Nl Shaf | 1553) 2 AT 308, 344 Kopur
Eapur [1%4] F.L R, 920 . -

™ /e i s (i Bdetion) [1992] 2 FI1LR. 451 :“‘!-r-' — ) .

W n thiemt v H«i{ru' fofverce Habinw! Residence} (2001] EWCA Civ. #73; 12002 Famn -”i:
cesidenze Far 161 cuve in Hhe yeor was sullicient in the cironmseances 1 b v:Dql.l;Eltm:n ol
[abitaal residenos; whereas T1 dava in ddmserong v .-*1m.-s.'hlm1_q' [1_1_.!0.1] EWI;H. '.'T?; 1[!.]—;”#'
[30013) 2 FLR. 775 and 47 coys in Mark v Mark [2004] FWCA Cie. 163; [208] 3 WL,

AL weerE DOC ] ] ] .

" gr_f. Fd Minar] fdbduerine [1900] 2 A0 592, obiter ax he 550G in the vis was thzl Ic{:s:s.

~ rmher tham the aoguisiticn ol haboual residence; Re 3L (Minam) (Residewre Orlen
Serardizgion) [1093] | WL E. 485,
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luw[ul* residence in the relevant country and live there for a period
which shows that the residence has become habitual.2 The lenpth of
Lthat period is not fixed; it must depend on the circumstances.
Habilual residencc can, however, in appropriate circumstunces, he
lost in a day® Habiusmi residence may continue during tempurary
absences,® but in most contexts o person can be wilhout any habitual
residenee®; or have more than onc habitual residence ut any one
time.®* However, it is important not to {real the test as if it were the
language ol a statute. That habitual residence should be “adopled
voluntarily” is not usually an issuc; but in Breanring v Breuning® it
was held that the continued presence in England of someone who
had no choice but to remain in England for medical treatment dJid
not constitite habitual residence, 'IThe Court of Session has doubied
whether the element of veluntariness is always needed, using as
examples twe mythical case of Robinson Crusoe and the real
cxample of Nelson Mandela as g prisoner.™

Althouph the “scitled intent™ has been identified as one to take
up long-lerm residence in the country concerned,®? the betler view
seems to be that evidencc of intention may be important in
particular cases (e, in establishing habituation when the actual
petind or periods of residence have heen short) but is not essential.
It long-term residence is established in a new country, the habitual
residence will be Lhere even if the individual eonecrned lives in an
exclusively expatriale groop (as in a [orces” base) which simulates
ordinary life in the individual’s home country.®

TR v Dumer LEC, Er po Shah [1943] 2 AC 309 ar 43, Lasd Scarae: refusing unlaw(ul
crdivary residerve on e prawss of prblic policy, Hmsees, the Cowet of Appeal i Mass
ik [2004] EWCA Cliv, 168; [2004] 3 WL G471 Deld that u male that oplawlu] cesidence
comiLl pevet Cimslilute habitnal resideces risked inzompatibilty with ATrh of the Bumpeun
Conventian o Deman Rightz, and Ihat where habimal pesifunce wos requined fur
Jusisdiztion {here Bor watrionan’sl caascs) cather vhao o s bepcht 38 in Shah . the illapadiry
af gegicdence would not be Gnlal for reasana of pulilic policr.

= Wesna v Chief Adfedicarion QFcer [194] 1 W LR, 1937,

*ihid, ziring e dictum of Bule) Skes LI dn He AF, (e Minord (CRild Amtucgenr) [15927 1
FALE. 269, 277 that “a matth can be . - . an oppreciablc potiad of Lme™.

T Re Mo (Mines) Reidemee £nder Recdsfiet ce) [1903] 1 ELR, 485 S0k A Hahoor o
Fotfiedngam (2] EWCA Civ. Lif; 2000 1 TCR 185

B i hapdiigiee v Oronfiar (1979) 1 T LR 18 (hahina fesidence throughent periud of cie year
despite sbscnees Lotallirg (4% our of 385 daws); Re H G4 Chlf) fdEducdne Fabhwa!
Rexidencer Cansene) [2000] 2 FLLR 29, O v PO (Tinesedr I frevsiancime LiGEgn far
poreredal respengitiline) [X004] 1 1B, 317, where an sbaenve of feo pean wa not fatal g0
the ontmeatce of halvlual cesidence.

F Hack v Hack (1996 f Fanl Law 177 “anloss one Jod 3 pomadie ie™ ane had 1o lave o
habitual residence wmewhere; Fe J 4 Minery {elfitentipn b [15900 X A0 5362, In sone
fomtexls, A picce of leceslation muy amdy be wockahle it there s no poesibilite of & pap in
tenbitual residenec: Meswa v Chief Adyiativiion Ofieer [1999] 1 WL R, 1937 W and B v 5,
(CInd Abxfuctiom: Serrvgeey) [Z002] 1 FLORL 1008 -

* fheiwd v Iimd {Lrvarce Halyieed Risidence) |20 EWCA Civ. 573 |26HK2] Faen 72;
sArastraeg ¥ Arstryg [HIE] BEWHC 777 (Fam); [2003] 2 F TR 375 O v K60 {Rrossels I
Jree-staading applicedon for paretal segpona itiy) [2HM] 1 PR, 317; Mart v Mok [Z004]
EWCA Cov (6 2004 3 WL R, f41.

(202 ) WL 236 {Farad, 12002] 1 LK. 884,

P atmeron 1 Cimere. Y96 5.0, 17,

v kg Abductore abinal Resichce) FL Oui] 2 FLLR, 225, 235

¥ Re A (Mingrs) {Afwfcion: Tobitel Roddenee) [1908] 1 WIR 25 {US. woviceman in
Teelaod }
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Tt is obviows that 4 young child will not have the necessary seltied
intent required of an adolt but will still be trcated as huﬂugﬁ
habitual residence. In many cases, th; habituat rtslde_ncc of 8 ,Chfl
whose parents do not live together will be that of whichever pﬁr-..nl
has custody of the child* The courts have regularly held that &
child’s habitual residence cannot be changed by the unilatcral at::nkn.rf
of one parent and remaing unchanged unless ‘c1r{{umslar11caf; dl‘JfL-
which quite independently point to a change m 118 habitual res-
idcnee,™ However, the case law on the habitual rcsidence pf ctnldrglz
has a rendeney to be contradictory,™ and this contradiction can be
seen in the first two English cases to consider the habitual residence

of a newbiorn baby. '

2006 In B v JT (Habitual Residence: Wardship)™™:

A wepnant mother was tricked by her husband into travelling to
Hﬁﬁg%ﬂish where the baby was born. Eventually the muﬂ‘wﬁ
managed 10 fec back to England where she applied 1o the Englis
courl far her baby to be made o ward of _eoutt. Jur}sahct:n_ln
depended un whether the child was babitually resident in

England.*

Charles J. held that (he baby was habitually resident lr; England
¢where it had never lived} following the line of wuthority™ that one
parcnt cannol unilaterally change the habitual residence of a i::]l!l[_‘l
without the comsent or acquicscence of the other patent with righls
of custody, and that the mother was habilually resident .|n3ql:ng]and.
Wilth rf:gﬁrd 1o the habitual residence of the baby, be said™:

“[T|n the case of an infunt child and a fortiors a new born baby

his ... ahode ... which has been adopted for him
voluntarily and for settled purposes is as a matter of fact that of
his ... parcnts who have parcntal responsibility for the child

and with whom he . .. will live . . . Tt is the seitled intcu!ions”nf
the. parcnts thal render that ‘residence’ of the baby habitual”.

2 . . .
& ::::L.fi'e A (A Minor) {i¥ardships Jecfudictiond [1995] 1 KR, 767 (child tukea 1o Pakistank,

L j i Thery is alsn 2 more fmited prevision
e % Uy Habiual Residereey [1998] A/C, 750, Ther is _
ﬁ- I-'mrT[t;' L':-'}J.r Act 1086, &.4] that fin elf206) the reoaval of F.In'..'hllll tc anoeher past | lh{:_
Cuiled Kingdnm williout the comsent of all thnse huving the tight Lo Jdelermine 115_‘1?5?'% @
r;;sidcnc: does nul change the «lild's habiteal residence until i cxpiny vt Lne ¥ear from

: Al or TelEntion. ) )
= glcﬁqﬂ::fuﬁz“ﬂlgulﬁuu:}:‘llﬂ W6 at 58 Seloz, [HN2] CELAD, 1, whe identifivs that there

are threc modcls ut approach within s cave law: We deprndency mude, the parent nghis
munle], and the child centred modsl,
W 2O0T] v F.LH. 253, 8, 203y ud 301
" ily Law Act 1950, 55 1 L 2037 and 3(1)- _
A i:ﬂzi?-:d I;' Black 1. i1 fig N [dhducrior: Hahitue! Resigeace) [2000] 2 R 200
» A0T 0TS,
¥ AL paras WIH aml 109,
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Charles [ distinguished the casc from earlier Court nf Appeal
decisions,*” and held rthat the baby could not have intentions as to
residence independently of its parents, and that if the mother and
father were habitually resident in England at the time of the child’s,
then 50 100 was the child. The result of this, ruther tortuaus,
reasoning is that a child who was, at the date of the judgment, neatly
two yoars old, having been horm in Bangladesh and having lived
there all her short life, was habitually resident in Englund and, along
with her siblings, was made a ward of the English couri,

On the other hand, in Wand Bv H (Child Abducetion: Sturrogacy j4:

The relationship between an English surropate mother and the
Californian prospective parents broke down when they discovered
thal the mother was carrying twing, and the surrogale mother
refurned to England where she gave birth, The Californian couple
applied under the Hague Convention on Intermational Chikd
Abduction®? for the summary retarn of the babies to the jurisdic-
tion of the Califomian court. The Convention could only apply if
the twins had been habitually resident in California immediately
before hring brought to England.

TMedicy 1. reiterated that habitual residence was a guestion of fact 2-007

and that cach case must stand alone,™ but that it is not possible for
semeons (o acquire a habitual residence in one country when they
remain physically present in another at all times, and that the
habilval residence of a young child is determined by whocver has
legal respunsibility for the child. Therefore, on the particular facts of
the case, the (wins were not habitally resident anywhere.

These two cascs raise various questions. Is Tt possible for a
newhorn baby to have a habital residence? If 5o, does this habitual
1csidence depend on the intentions of the parents? If not, may the
Lnghsh court find itself in a position of being unabke 10 protect a
most vulnerable child?® These questions arise (rom the development
of principles that the courts have sought to imposc on the concept of
habitual residence and highlight the problems associated with the
use of a connecting fuctor thal is designed Lo be a question of fact
rather than a question of law.

W B Af [ Abdbuction: Halvtee! Reddence) [1996] 1 F.L R &87; At Fabroor v Fenfimingfgm [ ]
1 PR 931 Re £ {4 Minar] (Abduction: £ty Righs) [1991H 2 A, C. 562 ut STHH-3T24, -

4 12002] 1 KR, 1004,

8o piral 114120,

2 At par2d,

“This meant that ihe applicativn onder the Hagle Comvention fied. W then hrawgld an
wction For the summary retum of the rwins, aod i W e ¥ v 5 (Cfeile! AbgTuction:
Surrigocy) (g 2 [2002] 2 FLLR 252 e children weee retucned to Celifoomia as the Jraeurn
eevewteres for their fuluce to Be degidul,

* EU Council Regalation 2261720003 has now introdeced an sl e commecting Frcdur for
children where thelr habitwal resilence cannot e Cevermized: soe bebow, ara. | 1-005.
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DoOMICHE succession. It is very unfortunate that the same term had o he psed
) . ) ) N to describe these ywo diflerent concepts; in this chapter, it iz the
2-008 1n most systems of the conflict of laws the netion of “belonging to” a traditional comcept which is to he examinged.™
countty in some strong sense is of great impartance: it identifics an There are three kinds of domicile:
individual's pomonal law, which governs guestions concerning the
persunal and proprietary relationships between members of a family.
Place of birth is an inadequate criterion by which to identity the dormicife af nagia, which is (he damicile assigned by law to a
personal law. In many (but not all) continental Furopean countries. child when he is borm;
ihe persanal law is instead the law of an individual’s nationalicy. In
England and almost all common-iaw ¢ountries it is the law of the domicile of choice, which is the domicilc which any indepen-
domicile. dent person can acquite by & combinativn ol residence and
Domicile is casicr to illustrate than it is to detinc. The root idea Intention; and
underlying the concept is the permanent home. “By domicile wc
mean home, the permanent home”, said Lord Cranworth,® “and if denlcile of dependency, which mcans that the domicile of
you do not understand your permanent home, I'm afraid that no dependent persons (children wnder 16 und mcatally dis-
Hlustration drawn from foreign writers or foreign languages will very ordered persons; is dspendent on, and wswally changes
much help you to it.”” The notien of home, or of permancnt homce, with, the domicile of someone clse, eg, the parent of u
takes colour from particular facts. An Englishwoman aged 70 years, child.
left 1 widow alier living all her.life in Somersct, goes 10 New
Zealand to live with her marricd daughter; although that move muay ) ) o E
be. in practical torms, irreversible, is she not likely to revard England The abject of detetmining « person’s domicile is to connect that 3
as ber home counivy? person Wltlj some legal system for certain legal purposes. To
in fact, dumicile cannot be cquated with home, becapis as we ﬁsmhl'ﬂh“th_lﬁ connection it is sufficient to fiv the domicile in some s
shall stc @ person may he domiciled in a country which is not and country™ in the sense of the conflict of laws, eg, Cngland or 7
never hus been his home; « person may have iwo homes, but he can Scotland, California or New Yeork™ It is not necessary to show in i
only have one domicile; he may be homeless, but he must bave a what part of such a country he is domiciled™; but it is usually
domicile. lndeed there 1s often 2 wide pulf beiween the popuiar insuificivat to show that he is domiciled in some composite state
conception of home and the legal concept of domicile. Damicile is such as the United Kingdom, the United States, Australia or
kan idea of law™. 7 Originally it was a good idea; but the once simple Canada, each of which comprises several “countrics™ in the conflict
concept has been so ovetlnaded by a multitude of cases that it has 01; laws HCDSC. A RErson Whp gmigrates, e.g., 10 the United Kingdom L
heen trapsyted into somcthing further and further removed from "f’ﬂ‘ the intention of scttling either in England or Scotland, or Lo :
the practical realilies of life.** Important proposals fur the reform of Canada with the intention of scttling cithcr in Nova Seotia or Beitish ¥
the law of domicile made by the Law Commission in 1987,% Columbia, only acquires a new domicile by deciding in which country
reflecting in part reforms adopted in a number of Commonwealth to setile and by actually settling there.*
counines overscas™ and cxamined al various points in this chapter, This rule is unsatisfactory and the Law Commission recompendued 2-014
would narrow (his gap; but unforiunately they were rejected by the the adoption in Cogland of rules based on those in the modern ke
Government in 1996, Australian legislation, so thal a person who is prosent in a federal ot i
2009 Since the Civil Jurisdiction and Judgments Act 1952, there has composile statc with the intention to setile in that slule for an 35
heen & further complication. This Act introduced a new concepl indetinite period should, if he is not held under the general rules 1o
which describes a certuin type of link between un individual, or a be domiciled in any counlry within hat slale, be domiciled in the X
company, and a country, It is called “domicile™, but it is guite unlike country thorein with which he is for the lime being most closely b
the traditional, personal luw, concept of domicile developed in connecled.’
English law and still impeitant in many matters of furnily lww snd
“ Whicker - Hawe (185317 H.1.:C. 1?-4-_'-f°[_]. ) = For domicile in the seose of the 1982 Act, seo below, parn 4 D11
'f Hell v K‘”"j’“—"‘i" [1:68) ]_.,.R. 1 e, dc Toie, SUFF, 320, per Lond Westhary. Ef -‘k.‘-l:‘-._ﬁs 1w lhe meaniong af "eoontry”™ above, para.l-¥H.
< anton, Prévaie freddenal Lioe {2nd ed) (1990, p.125, 55 Ra € rigeich 1599 1 Clh. 180, 197,
% Law of Domiche (Law Com. Mo 168k ihis is o jaint regan il the Swottish aw el v Kennedy {1565} LR, 3 5o & Div. 307 otee-Gon for Alterte « Cook [1920] A0, 444,
* G i _ Gaty v Au-Ciee [1931] P. 484, !
“i g NoClean, (19967 3R Recoei def cours 3654 # The Law of Demicile, paras 7.1-7.4.




28 Fersomnal connecting factors

Gencral priociples

2-011 There are four penceal principles (undamental to the law of

domicile.

(1) No person can be without a domicite.* This rule springs
from the practical necessily of connecting every person with
some system of law by which a number of legal relation-
ships may be regulated.

(2} No person can at the same time huve more than one
domicile, at any rate for the same purpose®” This rule
springs from that same necessity.

(3) An cxisting domicile i3 presamed to continue until it is
praved that « new domicile has been apquired. Hence the
burden of proving a change of domicile Lies on those who

Tasserl it Conflicting vicws have been expressed as to the
standard of proof required to rebut the presumption.
According (o Scarman J., the standard is that adopted in
civil proceedings, prool on a balance of probabilities, not
that adopted in cnminal proceedings, proof beyond reason-
able doubt.” On the ather hund, according to Sir Joeelyn
Simon P, “the standurd of proof poes beyond a mere
balance of probabilitics™; and as we shall sce, the burden
of proving that a domicile of origin has been lost is u very
heavy one. Moreover, us Searman I, himself added,”

“two things are clear: first, that unless the juodicial
conscicnce 15 satisfled by ewidence of chamge, the
domicile of origin persists; and secondly, that the
acquisition of u domicile of choice i8 a serious matter
not to be lightly inferred from shght indications or
casual wards™

The presumption of continuance of domicile varies in
strength accotding to the kind of domicile which is alleged
to conlinue, 1t is weukest when that domicile is onc of
dependency®? and strongest when the domictle iz one of
origin, for “its character is more enduring, its hold stronger,

% el v Keernech {1508) ToR. L . d& Div, 307, 320y Dy v Uiday (18693 LR 1 Sc. & D 441,
448, 455, 451.7 _

< Ehiny v Eitny (1568 LI 1 Se & D, £41, HE Gerthwasie v Sanhnaite [IW64] P 358,
I35, A3 Tk

e el p Kremedy (18681 LR, 1 Sc & Div. 2070, 30, 389 Winans v Are-Ger EIBM]_A.C, oY
Bererriene v Livwepwand Bvad Fefinmone |1990] AT, SH3: Inafee tade of Fuld (o 30 [LAGH] P.
G785, 0fF freig v Irvin [Z001] L FLRK. 178, 185011

W g el Exste of Fell (Ne ) [INGS]) P675, at ppG83 080 of Re Pl (No @) [1968] 1
W LR 100, 115 B Evfeenarals {190 113 S0 108; Breprall v 187 [1474] 1 'le-'.LR_. 163t 1637,

i Hendersors v Hemdorsore [1963] B 73, 80; Sfoodnan v Steslane [1976] A C. 536, 363,

il fr the Estate of P ¢¥0.3) [1963] T, 675, at posin.

22 Hartibad 1 Haomisor [1953] 1 WLR. 8A5; Re Scefland |1937) Ch, 107, Hendersin v
Hencersne [1967, F. 77, ul pp-R2-53. See below, paca. 2050,

el
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and less casily shaken off”.® More recently, Cazalet I.
reviewed this dictum and concluded that as far as the
abandonment and acquisition of a domicile of cheice js
concerncd . . . the standard is the civil siundard of proof;
but .. . the judicial conscience will need particularly con-
vincing evidence 1o be satisficd that the balance of proba-
bilitics kas been tipped.™s!

The Law Cummissiun’s propasals far the reform of the
law of domicile would lcave unchanged the rule that the
burden of proving the acquisition of 4 now domicile falls on
the persun alleging it However, the normal civil standard of
proof on a balance of probabilities would apply in all
disputes about domicile and no higher or different quality
of intentivn would be required when the allcged change of
domicile was [rom une aequired at hirth than when il was
[rom any ather domicile.*

{4) For the purposes of a rule of the conflict of laws,
“domicile” means domicile in the English sense. The
question as 10 where a person is domiciled is dewrmined
solely in accordanes with English law. Thas, persons
Jomictled in England may acquite a French domicile of
choice regardless of whether French law would regurd them
as domicited there and English law zlone detetrines
when a Frenchman acquires a domicile in England.®

It is too wide a formulation to say that in an English court,
domicile means domicile m the English sense. Uinder the rermoo
doctrine,® English courts sometimes refer to the whole law of g
fargipn country, including its rmles of the conflict of laws, and then
gccept a reference back 1o English law either becaunse (i) the foreipn
conllict rule refers ta the law of the nationality, and the person
concerned is & British citizen; or (i) because the foreign conflict rule
refers to the taw of the domicile, and the forcign courl regards the
person as domiciled in England. In the latter case, it is not true that
domicile n an English court always meaxns domicile in the English
s2nse; but it is still true that it means domigile in the English sense
for the purpose of an Eoplish rule of the conflict of laws.

4 Whuang v Al Gen [1902] A0 257, 200, per Lard Macnaghten; of Femdorun = flemdersen
[1967] B. 77, 8 pur Simom P

* fnvine v fvin [2000] | FLLR, 178, 18%, prr Cazoler J.

" The Law of Dvenicile, paras 5.4, 5.6, 3.0,

" Coller v Rivuz (18400 2 Curt, 855 Rremer v Fregrtan (1857) 10 Moo PO MR, Homiiton v
Ballee {1875) 1 ChI. 25T, Re dnnesdey [1936] Ch. 592, Article 13 of Lhe Code Napoldon,
which required a forciencr to obrain the sulluriyation of the French Govermment beloce e
viuld establish 2 domigite in Feanee, was repealed in B927. Sce, by way of cxeeption, Tamiy
Low Al 1986 s 26(5), which tefers, in the alternacive, eilvir 1 domicile n 2 pountry in the
Enplish sense, or dumicile 1o a country in the sense of dhat cownoy™s lav.

“* He Mozn [100) F, 211,

“# Drlow, para 2iH01G,

2012
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Acquisition of a domicile of chaice

The content of the notion of domicile is probably best understond
from the rules governing the domicile of choice. Every independent
persun {i.¢., one who is not a child under 16 or a mentally diserdered
person) can acquire a domicile of choice by the combination of (a)
residence und (b) the intention of permanent or indefinite residence,
bul nut othesrwise. ‘

These two factors must coincide before the law will recaghise a
change of domicile. Residence, however long, in o ¢ountry will not
resull in the acquisition of a domicile of choice there 1f the noccssary
intention is lacking.® Converscly, iniention, hawever strong, to
change 4 domicils will not have (hat result if Lhe nocessary residence
in the new country is lacking.™ “A new domicile is not acquired until
there is not only a fixed intention of cstablishing u pormanent
residence in some other country, but until also this intention has
been camied out by actual residence there.”™ Hence a doemicile
cunnol be acguired fn irere™; 1t 1s necessary not only 1o travel,
hopefally or otherwise, hut to amive, .

it is very difficult to keep the two reguirements of residence and
intention in watertighl compartments, but in the intcrest of clanity of
exposition they mast be considered separately.

Residence

The meaning of residence as an independent concept bas already
heen examined.™ A person can acquire a domicile o country, if he
or she has the necessary intention, atter residence for even part of
day.™ The length of the residence is not important in itself; 1t 1s only
impartant as evidence of intention. Thus an inumigranl can acquire a
domicile in & country Inumedialcly after armmival there It may be
conceded that if the imtention of permunently residing in « place
¢xisls, residence in pursuance of that inlention, however sharl, will
establish a domictle,”™ Tn order (o be resident In i country a person
nccd oot own or rent a house there. [t is sufficicnt 1o live in a hotel,™
or in the house of a friend,™ or even in 4 military camp.™ However,

 Jaop v Wond (RSt ¢ DX & 5. 606 Hinans vadic Gen [1904] A4 287 Ry 1 Livierpot
Floya! sy [L9H)] AL SR, IR v Butlod 1970 T WLE 1173,

Wt Cioods of Raffeaed [1963) 3 5w, & T 49 Hamiron v Hoefon [1233] 1 WLR. BES;
Hifir w Willue, 1981 S0 144, 147 {“ane cannot segeice 1 domizile of chidce by wishful
Lthinking™h

WOBel v Revinedy (1962) LR, 1 82 & Dre. 307, 319, e Lond Chelmsiord.

< ey v Ly (1569) LR, | Sc. gt Div 341, 449050, 450454,

A Above, pamad (MR

M oy strikine simations see W w Temosr, 31 W Ve, 70, & &R 500 (LS80 Miler v
Teats (1034 00 O LE, 406, Scc the Law Cometission's eonfirmativm of the pulicy T hind
thies male: Law e Dhomicfie, para.d.l

™ Hell v Keanody (15681 1.8 1 5e. & D, 307, 314, per Lard Cleeberiifoed, .

% Lovene v JRC [1926] AXL 217 IRC v Lysaghe [1028] AT, 252, Muilire 1 Musaton [1932] I
233,

U7 Ntane U Stores [TUaR] L WOLUR, T28T.

e v Willar, 1051 5.0, 14,
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it has been held that a domicile of choice cannot normally be
established by illegal residence,™ but the court cnjoys a macgin of
discretion as to whether the slement of illepality precludes the
acquisition of a domicile of chaice

It has been suggested® that the distinction hetween an inhahitant
and a person casually present is of limited value In cases of dual or
multipde residence, and that a person who retains a residence in his
domicile of origin can acquire a domicile of chaice in & new country
only it the residence cstablished in that country was his “chief
residence”. It seems better to regard questions of this sort, as o the
quality of residenee, as primarily relevant in considering whether the
propositus has the intention of permanent or indefinite residence,

In the Law Commission’s proposed stalulory reformulution of the
tules as to domicile, the term “presence” was msed in place of
“residence’ &

fatentian

The intention which is required for the aequisition of a domicile of
choice {often referred to as the animus manendi} is the intention 1o
reside permancntly or (or an unlimited lime in 4 particulur country.
“TL must be o residence fixed not for a limited perind or particular
purpose, but general and indefinite jo its fulure contemplation, ™ If
& person intends to reside in a country for a fixed pertod {eg. an
engineger accepts a three-vear contract to work on a civil cngincering
project in Saudi Arabi), the intention necessay to acquire a
domicile there is lacking, however Tong the fixed period may be'
The same is true where g person intends Lo reside in a country for an
indelnile time (e.g., until passing an examination) but clearly intends
to leave the coundry at soroe lime.

The result of these principles is that the burden of proving a
change of domicile is a very heavy one, Indecd, iF we conline our
aftention 1o eases decided by the House of Lords, thare appears to
be an alimost irrebuttable presomption against a change, because in
the 12 disputed cases of domicile that bave reached the ITouse since
1860, thare is only one in which it was held that a domicile of origio
had heen lostf "Two leading decisions of the House of Lords in

™ Punick v Ar-¢len [LI9N0] Fam, | (Geman terrarist in Boeland on f3lte passporly Bul guery
whelbier thds is & rule of English pobiic ey so chat iowould nor spply toillegal residonse
i g [preign countre, See Pillinguen, {1984 33 LG B85

® Mok v Mark [2004] EWCA Civ 108; [Z00H] 3 W.LE. 641

Fl H-}" Haottmann B, in Meyrpoaer v JRC Il'-ﬂ_zEJ 1W.LE 202

¥ fhe faw of Domicie, patas T,

L e v Ulelap (15647 LE. F Seo & v, 441, 438, pee Lord Westhaay, Beo Cnteer v Crmner

[1937] 1 FLIA 114

B (e v Rewe {18623 1 10 & O 01

¥ topp v Waad {1803) 4 TUY, & S, 010, Qureshe v Gueanf! [1972] Faon, 173,

4 Coseend v Cundaghi [1919] A0 145 The other gases aves Adidowan v A (1831 3 Macy,
A3t Murfieaese v faord (THOAY 10 HLCL 2725 Mo v B [ L864) & Maeg, 617 BT v Sennedl
(1868 LI, L Sc & Duoe. 307; L v LDider (18693 LK. L 3c. & Div. 4L Wingas v An-Cren
| 190) A 28T My v Oaliedd [1906] AT, 560 Lored Advivede v Joffrer [1921] 1 AL 145
(whisne tEwas eonecded that (e Tishaand Tad fosc his doaicile of onigee, and the dispute ves
1% 1o the domicile of depeslzngy of the wifc); Rass v Rass [1930] A T 2 Ramsay « Diverpeol
fuwa] Lefrmory [1030] AC 388 Waklv u-Clee [1Y32} 117 LT 340
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particular have attracted much criticism. These are Winans v Au-
Cren™ and Rawsay v Liverpoed Reved Infirnany®

Trn Winans v A#-Cen:

Mr Winans was 3 man of ecventric ideas, self-centred and
strangely uncommunicative. He was born in the United Stales in
1823 with a domicile of origin in Mayland or New Jersey. The
two ruling passions of his life were hatred of England and the care
of his health, As Lord Macnaghten deseribed him “ITe nursed and
tended it” (Le, his health, not England} “with wonderful devo-
tion. He took his temperature several times a day. He had regular
times [or taking his temperature, und regular times for taking his
vatious waters and medicines”.

His opportunity [or gratifying his hatred of England came in
1850, when be went to Russia and wis cmployed by the Russian
Gov@nment in equipping raibways and in the construction ol
gunboats to be wsed against England in the Comean War, But
nemesis overtook him in 1839, when his healih hroke down. 1le
was advised by his doctors thal anather winter in Russia would be
fatal, and thot he must spend the winter in Briphton, Very
reluctantly he wccepted this advice, spent the winter in a Brighton
hotel, andd in 1860 took a leuse of 4 house there. Iowever, he held
aloof from Dnglish people, whom he continued cordially 1o
dislike. From then on untit his death in 1897 he spent more and
more time in England, living in furnished houses and hotels, and
less and less time elsewherc. From 1893 wontil 1897 he lived
entirely in England.

Hc cotertained a grandioss dream of constructing in Baltimare,
Maryland, a large fleet of cigur-shaped vessels which, being proof
against pitching and rolling {or 50 he thought}, would gain (ot the
United States the carrying trade of the world and give her naval
superiorily over Great Dritain. He also drcamed of acquiring
control of 200 acres of wharves and docks in Maryland to
accommodate the cigar-shaped vessels, and & large house in which
he would Bive and superintend the whole scheme, He was working
night and day on the scheme when he died, a millionaire several
LIMEs aver. -

Br Winans hud thus lived mainly in Enghmd for ihe last 37
vears of his life, and never rcvisited the United States after his
departure-in 1830

2014 On these facts, six judges held that he died domiciled in England,

but a bure majority of two to ane in the House of Lords held that he
nover Jost his domicile of origin. “When ha eame to this country™,
said Lord Macnaghten,” “he was a sojourner and a stranger, and he

0] AT 287 ihe ease of the anglophabe Amenican il lionaire.
"3 1930] AL S8R (he mee of the huroan jellyfish (or sponge).
AL T,
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was I think a sojourncr and a stranger in it when he dicd.” Lord
Lindley, equally robust, said®l: “FHe had one and anly one home, and
that was in this country; and long before he died | am satisfied thut
he had given up all serions idea of returning Lo his native country.”
Lord Halsbury was unable to make up his mind, and teil back on ihe
presumplion of continuance,

In Ramsay v Liverpon! Royal Infirmans':

George Bowie was bom in Glasgow in 1845 with 1 Scottish
domicile of origin. Tn 1882, at the age of 37, he pave up his
employment as 4 commercial traveller and did no work for the
remaining 45 years of his life. At first he lived with his mother and
gisters in Grlasgow. Tn 1892 he moved o Tiverpood and sponged on
his hrather and annther sister. e died uamarried in 1927, Thus
he lived in Enpland for the last 36 years of his life. During all that
time he Telt England only (wice, ones an a short visit 10 the
United States, and once on a shore holiday in the Isle af bMan.
Though he often said he was proud to be a Glasgow man, he
resolurely relused 1o relom 0 Scotland, cven o aklend  his
mother’s funteral. On the contrary, he expressed his determination
never to ket foot in Glasgow again, and arranged to be burzed in
Liverpool, His will, which mave (he residue cqually between three
Glasgow charities and one Liverpool one, was formally valid il he
died domiciled in Scotland, but formally invalid if he died
domiciled in England,

(in these facts the House of T.ords, affirming both the Scottish cours
below, unanimously reached the astonishing conclusion that he died
domiciled in Scotand, The ratie decidendi cvidently was that he was
such a low form of life as to be incapahle of forming the neccssary
intent to change his domicile. “The leng residence of George
Bowic”, suid Lord Thankerton,” iy remarkably colourless, and
suggrsts little more thom inamition”,

Unfortunately, we can no longer dismiss these two cases as mete
wbermations of the House of Lords, because in 1976 the Court of
Appcal reached a simifar decision. In LR.C v Bolleck™ it way held
that a Canadian with a domiciic of origin in Nova Scotia who had
lived mainly in England for more than 40 years had not acquired an
English domicile of choice, because he intended to return to Canada
after the death of his English wife. Ironically, this decision meunt

2-017

that (as the law then stond) the wife also was domieiled in Nowva

Scotia at the time in question (1971-1973), although she disliked the
place, On the other hand, in Ke Furse™ the home of an Americun for

" AL p. 300,

[19A0] ALC, AEE,

" At .595.

2 LOTE] 1 WK, |17H; crieised by Cacter, { 197677} &4 B¥ 1L, 362,
* [1930] 3 All LK. B35,

Ky
T




2-01%

34 Personal commecting factors

the last 30 yvears of his life wus on a farm in England. He declared an
tntention ta return Lo the Uhited States if he beeame unable to lzad
an active physical life on the farm, where he remained until his death
ared 80, The contingency was held to be so vague and indefmite that
it did aot prevent the wequisition of an English damicile of choice.

Fentiman has urgucd that Re Frose taken with some other cases
can be read as indicating a shift towards an understanding ol
domicile as the place with which an individual has his moest real and
substantial connection.*” Bxisting factual links, he argues, are becom-
ing more important than reliance on intention as to future plans.
This would effectively bring domicile closer to habitual residence, or
at lzast to domicile 4z understond in many United States jurisdic-
tions, bul there is little sign that the courts intend to depart from the
traditional English principles, which require a close examination of
the evidence as to (he propositus’s intentions.

s _
Fvidence v intention

Most dispites about domicile (urn on the question as to whether th
necessary intention accompanied the residence; and this question
often involves very eomplex and intricate issucs of fact, This is
becuuse:

“there is no acl, o circuimstancs in a man's ile, however trivial
it may be in itself, which ought to be left cut of consideration in
Irying the question whether there was an intention to change
the domicile. A trivial act might possibly be of more weight
wilh repard 1o determining this question than an act which was
of more importancs W 4 mun in his lfetime”*

There 1s, furthermore, no circumstande or group of circnmstances
which Ffurnishes any dofinite ¢nlgrion of the existence of the
intention; for cxample, naturalisation is not conclusive us “it is not
the law cither that a change of domicile s o condition of naturalisa-
tion, or that naturalisation involves necessarily a change of
domicile” ¥ A circumstance which is treated as decisive in unc casc
may be disregarded in anather, or even relicd upon 1o support 2
diffcrent conclusion.

The guestions which the court has considered include the follow-
ing: where did the propositus live and for how long? Was it in a fixed

vCLIYST ) A0 ECLL DS 435, T be clher cages 1o cites are Bemen v Oravee {1%81) 3 FLR. 212 {UL3,
busincsimon tesideat in Ergland for 14 years and beloneing Lo Londeat cluls Fe'd domizilzd
there; e links with Enefish socicty woere in skarp cootrast with those In W v Ar-Cien)
cond Plropraer v IRCT 1988 1 WLE 202 faled albowe, p1).

St e 1 P [VHGE) 24 LOCI 129, 133, per Randersley WAl

N ekt w Areflen (19327 147 LT, 382 {HL.) per Lord Atkin ol p.385 A Jecison 1o ke
Itmtish oatiooadity when faocd mth A vhores was held to be o “clear poineer™ of the
cryuisition of a domisile of cheice in Exclond: Sfrecitfros » Fliians L1599] 2 F LR 229, per
Chadwick LJ, ar p.23%H; bat ke acquisitieny of Brirish citizenship fopetker with o British

- passport was not enough was nod etcugh in F v dniged Hevenue Conmisitorers 12000

WOLICH. 515, A2
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place or several dilferent places” Did he build or buy a house, ot live
in furnished lodgings or botels? What was bis lifestyle? Was he
accompanicd by his wife, or anmarried partner, and children? Did
he vote o elections there? Was he naturalised there? Did he arrange
1o be buried there? What churches did he attend? What clubs did he
belong 1? Of course, this st is far from being exhaustive: a person’s
“tastes, Labirs, comduct, actions, ambitions, health, hopes and pro-
jects™ are all reparded as “kevs 1o his intention.™ Thus the law,
mstead of allowing long-continued residence w speak for iself,
msists on proot of a person’s intention, that most ¢lusive of all
factors, The resuiting uncerlainty has given rise to much criticism
and 1o proposals for reform of the faw.

Declarations of intention

The person whose domicile is in question may give evidence of his or
her intention, bul the court will vicw the evidence of an inlerested
party with suspicion®; though In onc casc' such cvidence was
deetsive, As Lord Buckmaster put it

“Declaralions as to intention are rightly regarded in determin-
ing the question of a change of domicile, but they musl b
examined hy consideting (B persoms to whom, the purposes tor
which, und the circumistances in which they arc made, and they
must fyrther be fortified and carried into effect by conduet and
action consistenl with the declared expression™.

The courts are particularly reluelant 1o give effect to declarations as
to domicile made by testators in their wills, since the testator is
unlikely to wnderstand the meaning of the word, while to allow the
sulicitor dratting the will 1o delermine the question of domicile
would be to oust the jurisdiction of the ¢ourt.’

Motive aned intention

It is important to distinmish hatween motive and ntention. As a
general rule ir docs not matter whether a person’s motive in leaving
one country and living in anolther is pood or bad: the guestion is
whether or not there is the requisitc intention for 2 change of
domicile? The motive may be, for instance, to enjoy the benelit of a

M Cagdagl v Cosdegl? [1919] AL 145, 178, per Lard Afkinsan, canimantiog e B 1
Af-Cren | L904] AC, 287,

# Il v Kengedy [1808) 1-RL | Se, & Dy, 307, 313, 322-323; He Craienish [1803} 3 £he LB .

190; Creireshi v Cloereshd [ 1972) Fam, 173, 192,

' Wisen v Thven (1872) LH 2 P & M. 435 The Seortish evwrr arcived at an cpposice
conclusicd oo the same facls: Wilsar v Wi (THTZ) 10 M, 573; but 10z hustands evidencs
was not then admissTrie m Soolluoml.

2 ftx v Hess [19W0] AU, L, 57, “Expression” e tast ward in the guutatinn, s=ems tn he a
masprinl lor “intentinn™.

T Ae Sieer (1E38) 3 1L & 4. 54 Re Anreley |1920] Ch, 042, AteGen v Yale (10313 145 LT,
9 R Ladiledl! Slrirgper {19363 53 TLLR. 11
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lower rate of taxation,? or of a better climate, cither [or the person
concerned or for a iroupe of performing chimpanzees,® to get 4
divorce,f (0 prevent his wife from getting maintenanse,” or to
fucilitate intermational travel: in nene of these cases has th.c
particular motive prevented the acquisition of 4 new domicile. But if
the motive is suspect, the eoort may be reluctant to comede a
change of domicile. 1i may conclude that there really was no change
at all, but merely the appearance of a change made 10 secure some
personul wdvaniape”

fntension freely formed

In order thal a person may acquire a domicile of choice, it hus been
said that “there must be a residence [recly chosen, and not pre-
serbed or dictated by any external necessity, such s the duties of
office, the-demands of creditors, or the relief {rom iliness.”" That is
a somewhat misleading staiement. It cortainly does not mean that
only a person able to cxercise the most perfect frcudﬂ[nr E.Jf chitice
can acquire a domicile of choice: if it did, the acanisition of a
domicile of choice would be a rare event, It is submitted that the
rules s 1o the acquisition of a domicile of chnice apply (0 cveryone,
bul that the position of certain groups of people who go to another
country (persons liable 1o departation; {ugitives from  justice;
refugees; invaiids; and cmplayees, diplomars and members of Lhe
armed forces) is such that they arc markedly less likely, as an
ahsarvation of fact, to fonn the neeessary intention to remain in that
counkry.

ti) Persons lulle i deportation

A person who resides in a country fram which he or she is liable to
be deporicd may lack the neecssary intention beeanse the residenee
is precaricus. But if in fact the neccssary intention is formed, a
Jomicile of choice will be acquired.” Once such a person has
acquired a domicile of choice, it is not lest merely because a
deporiution order has been made.’? It is lost only when there is
actuul deportation and the deported person can no longer be said to
have an intention (o return as a lawfu! resident.

3 Wand v Wesad |LOET] . 254

3 Efrdtl.

¢ Prreeef v Dol [1916] 1 Ch. 251; Food v Wi, abiee,

T ifniel,

& F o trlond Kevenne Commissionges |2000] w.LLE, S05.

* Sep White v Wi [1950] 4 T 474, wilinmed [1952] 1 D.LE 133

Wp Sy Dby (1860 1R 1 S & Dy, 441, 458, per Lord Westbury,

AL piedelrarre v Deoledrine EI'JJE] 1% % Fonetli v Fanell, (1948) 6d T LR, 556 Xzecimter v Sochrar
J19TH] TO2EnA, 204

LR, PR g [lg45] 2 Al ER, 345
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(i1} Fupftives from fustice

A persan who leaves a country as a fugitive from ¢riminal justice, or 2-023
in urder to evade creditors, has a specinl motive for leaving it, but no
special maolive (or living in any other country. Tn the case of a
fugitive from justice, the intention to abandon the previous domicile
will readily be inferred, unless perhaps the punishment soughr to be
wvoided is trivial, or by the law of that country a relatively short
period of preseription bars liability to punishment. In Re Martin,* a
French professor committed 2 crime in France in connection with
his professorship™ and fled o England where he remained for the
next twenly vears, Two years afrer the Trench period of prescription
had expired, he returned to France. The Court of Appeal by a
majority held that he had acquired an English domizile six years
aller his ardval in England, A similar conclusion was reached in
Mayaihan v Moynthan (No. 24 where a peer of the realm fled
England to avoid armest on serions frand charpes, and was held 1o
have acquired a domicile of choice in the Philippines where e “was
in the nature of a king”, owning a hotel and at least one massage
parlour. Similarly, a person who leaves a country in order 1o cvade
his creditors may lose a domicile thore™; but if the debior plans o
returm as soon as the debis are paid or have been cancelled, there is
no change of domicile.™

{iif) Refugees

If u political refugee ntends lo return as snon as the political 2024
situation changes, he or she remains domiciled there, there may, of
course, come a point at which the prospect of return becomes so
remole that the court will trent o declared inlenhion to return ag an
exercise in sell-deceplion, inconsistent with reality. A refugee who

has decided met to return even when the political situation does
change, may acquire a domicile of choire in the country of refuge.

Thus in Re Liovd Evans'®:

an Englishman with a Belgian domicile of chuice relumed (o
England very reluctanily in Junc 1940 boecause of the German
invision, and lived in furoished Duts in Englaod until he died in
1944, He always mtended to return to Belgium after the war. 1t
was held that he retained his Belgian domicile.

TF{ERCO| T, 211,

W The repedt 33 silent as o what this might hove been.

EATYST] T FOLR. 54, &3

¥ Lidpey w Ddny (18650 LR 1 Sc. & Dhv. 441

T e Waghts Trows (1856) 2 B0 & I, 395, Fire v Pt (1504 4 Macg, 027,
1947 Ch, 625,
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On the other hand, in May v May'™:

a4 Jew fled from Germany o England in 1938 to escapc
persecution by the Nazis. He vrginally intended (o emigrate to
the Tnited States, but his hope of doing so was frustrated by the
outhreak of war in 1439, [n 1941, the idea of going to the United
States gradually faded [rom his mind, Tle declared that he would
never return 10 Germany, cven if the Nazis were overthrown, It
was hefd that he had acquired an Eoglish domicile of chodee by
the beginning of 1942,

fiv) Tnvalids

5 Tf a person moves Lo live in a new country for health reasons, is there

a chanue of domicile? Dilferent judges have given ditferent answers
to this question. Since illnesses vary greatly i intensity, no general
rle carrhe laid down, Bach case s on ifs own facts. A person
who goes to u country for the temperary purpose of undergoing
medical (reatment there clearly lacks the necessary inlention tor a
change of domicile. So dees a person who is morlally Il and decides
0 move to a country to alleviate his last sulferings. On the other
hand, a person who moves 10 a new country in the belicl that the
move will ensure beller health may well intend o live there
permanently or indefinitely, bul of enurse nol neeessarily.

Tn Hosking v Mutthenstl

2 mun whose domicile of origin wis English went (o Florence at
Ui age of 6, and lived there exeept for three or four months in
each vear in a villa that e had hought until he died 12 years later.
He was suffering from an injury to the spine and left England
solely becausc he thought that the warmer climate of Ttaly would
Denefit his health, Tlis housckeeper gave evidenee that he would
have retumed to Enpland if he had been restored 1o health.
Nevertheless it was held that he had acquired a domicile in
Tuscany [as it then was), because he was “exercising a preference
and not acling ufan a Aceessily.”™

fi1} Emplovesy

The question whether an employee who is sent to a country by his or
her employer intends to reside there permapently or indefinitely
rernaing in the last resort a guestion of fael. IT someone soes 10 a
country fur the temporary purpose of performing the duties of office
or employment,” he docs not acquire a domicile of choiee there; but

™ 1943] 2 All EH 146,

A Y LM & 3. 13 o

£ of Be Juseer (19037 95 110 432 whers the oontinued gonership af & furm in Wales scoms
ter have becn decisive ) ) .

Loy, Af-GRert 1 Howe {1862] | H. & C 31 {English burrister appointed Chict ostice of
Cevlonh

Dromicile 39

if he goes not merely to work but also to setlle,” he may acquire a
domicile of choice.

The same principles apply to diplomats and members of che
armed forces. It # a question of fact whether diplomars intend to
reside permanently or mdefinitely in the country to which they are
accredited. Generally, of course, they firm no such intention:® but
occasionally they may do so and thus acquire & domicile of ¢luice
there.® Members of the armed [orees are likely to have even less
frcedom of choice as to where they are stationed. Nonotheless, a
member of the armed forces can, durning scrvice. aequine o domicile
of choice in the country in which hoe is stationed®® or elsewhere,™
provided he has estalblished the neeessary residence and formed the
necessary utention, But in the great majority of cascs he docs not
intend to make his permanent home where he is stationed, and
retains the domicite which he had on enlering service.®

Loss of ¢ domicile of chnice

A person abandons a domicile of choice In o country by c¢asing to
reside there and by coasing to intend 10 reside there permanently or
indcfinitely, and nol otherwise,™ [t 18 not necessary to prove a
positive intention not to return: it is sufficient to prove mercly the
absence of an intention to continue to reside.™ A domicile of choice
is lost when both the residence and the intention necessary for its
acquisition are given up. It is not lost merely by giving up the
residence,™ nar merely by ziving up the intention.™

Demicile of origin

“It is a selfled principle”, said Tord Westhary in a leading case,”
“that no man shall be without a domicile, and to secure (his Teswit
the law attributes to every individual as soon ag he is born the
domicile of his tather, if the child be Jegitimate, and the damicile of
the mother if illegitimate™. ™ This has heen called the domicile of
origin, and is involuntary.

Bk Cererr v Chver (1954) 2 VLR (2d) 351

Al v Nihever {IBTRYA B

oA in el v s TUST O] 54 ZAD.

= Dowoldsore w Papaidowe [1049] B 36d; Beder » Tfar, 1933 5.C, 144,

¥ Srane v Sraeee [19553] 1 WL 1287,

® Crlckatends r Craichshomis |1957) 1 WL K, 56d; Seffars ¢ Selfor, 1992 5.0 2l

* Lifnw 1 Defey (1860 LR, | Sp, & Dhw, R, 450k FR0C v Lhuchiess of Porvland [1932] Clu 314,

W He Flinn (80, 1) [1968] 1 W R W05, 1153115 Qlrresdfi v Qeresiiy [1972] Fom, 173, 1913
Mizrgar v Cilenze [2004] LWIDC 186 {Ch), [2004] %W T.LR, 457,

H Dirrelfoard w ¥roung (1883} 20 Ch D, 617, Ke Liowd Evges  1947] Ch, 6437 Hrewning v Hreuning
2002 EWIIC 236 (Tam), [2003] | F.IL0, SRl

2 I mie Croodds of Rajfosed (1HO3) 3 S, & 0Ur Y, Aaned v Zenell (199486) 64 TLR. 335,

" Eiday v Lidy (LRED} LR ] Se. & DHv. #41, at p.457,

#There is oo LEeelish aothomly o the domicle of arigin of a posthemaies child or of a
joandling; but it is penenlly ssoed 1hat the former takes the domicle of his mother wnl
Taat e latier as his domicllc of origin in the countey where be i Soml See belos,
para2-031.
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Since the domicile of the child’s father may be the farher's
domicile of origin which itself may be derived from the father’s
father, it follows that a domicile of arigin may be transmilted
through several generations no member of which has cvor lived in
the country of his or her domicile of origin,™ and during which thne
nationul borders may have changed® The Law Commission pro-
posed new rules for determining the domicile of a child, under which
the concept of the domicile of origin would disappear,

INo person can legally be without a domicile, but a person may in
fuct be without a home, being for instance be 2 wanderer or 4 sailor,
with ny home except a cubin, To meet such situations, the law has to
resort to fictions; and it draws a shurp distinction between the
domicile of origin and a domicile of choice.

A domicile of origin possesses a very adhesive guality®” and cannot
be lost by mere abandenment. It can only be lost by the acquisition
of u-domicile of choice. Thus in fell v Kennedy:

029

Mr Bell was born in Jamaica of Scoltish parents domiciled in
Iamaica. Tn 1828 he marned in Jamaica, Tn 1837, at the age of 35,
he left Jamaica for geod and went to Scotland, where he lived
with his mother-in-law and looked around for an estate on which
1o seitle down. Tle found onc in 1839, and from then on was
admittedly demiciicd in Scotland. But until then he was
undecided whether o settle in Scotlund ot in England or
slewhere, He was dissatisficd with Scotland, mainly due 1w the
bad weather — so different from what he was used (0 in Jamaica,
The question was where was he domiciled in Scptember 1838
when his wife died? The Tlounse of Lords held chat he had not lost
his Jamaican domicile of ongin.

On the other hand, a domicile of vhoiee can be lost by abandon-
ment; and if it is, and a new domicile of choice is not simultancously
acquired, the domicile of origin revives to fill the gap.™ The reasons
given for this rule {often referred to as “the rule m Udiy v Udny™)
are nol very convincing*” and its artiliciality has often been crit-
icised. If, for instance, an Englishman emigrates to New Yourk at the
age of 25, remains there for the next U years and then decides o
retire (o California, bat is killed in an air crash en route, it does not
make much sense to say that he died domiciled in England,
especially as an Amurican court would undoubtedly held that he

™ Sep Poal v Paal 30} 46 TR, 645, Orenr v Glaeet, 1931 5.0 235,

M oo AlHewmars v A-Dassaer [2004] FWCA B3T, |2004] WT.LER. 757

¥ Heinuny v Ar-Geern [1904] A0C, 287, Fomiay v Liverpeed Sovol Sefieereny [1930] ACC 355, See
above paca 2015

™ (1AL LI, | Se. & Diiv. 307,

™LA v ey (1569 LR 1 Sc & Div, 441; Haniram v Jloreon [1953] 1 WLE. 355 I
Flore (Wi f) {1968] 1 W LR, 103, 117, Teev Ter [1974] 1 W.LR, 213,

Al Doy w D (18600 LR 1 S & Div. 421, Loed Westhiary maid {at pa5H): Yus the
doraicile of oriein is the creature il law, and independsnt af the will of the party, il would
be jnconsistent with the principles on wlich it is by izw created and gseribed, o supposse
that it is eapable of being by e ack of the party ensitely ehiileraled wnd exlanguisi:d,"

Damictle 41

dicd domiciled in New York. You the oppusile Americar rile, that a
domicile of cholce continnes until & new one 15 acquired, sometimes
produces equally bizarre results. For fnstance, in the leading Ameri-
cum case, Re Jones’ Esiptetl;

LCvan Jones was born in Wales in 1830 wilh an English domicile
ot origin, In 1883, he put a Welsh girl in the lamily way snd she
threatened him with alfilialivn proceedings. To escape this pros-
pect he cmigrated to the United Stales, where he acquired a
domicile of choicc in Iowa, became a mwluralised Amencan
citizen, and marricd un Amcrican wife. He was “a coal miner, an
industrious, hardworking, thrifly Welshman who accumolated a
considerable amount of property.™ Tn 1915, after the death of his
wife, he decided to rolum o Wales for good and live there with
his sister. He sailedd from New Yurk un May 1 in the FLusitania,
and was drowned when she was torpedoed by 8 German sub-
maring off 1the south coast of Iteland. T died intestalc. By
English law, lis brothers and sislers were entitled to his praperty;
by the luw of lowa, it went to his illcgitimate daughter, from
whom he had [ed vver 30 years ago, and with whomn he had never
had anything to do. The Supreme Court of Towa held that he cicd
dumiciled in Iowa and that the daughter was entitled.

Short of holding that he died domiciled in the Lusitaniz, and
therelore (sinee she was Tegistered at Southampton) in England,
there would appeir Lo be no satisfactory sobution to this problem.
The truth is that the American rule is as moch a fiction as the
English onc.

Donnicile of dependency

Drependent persons cannot acquire 4 domicile of choice by their own
act. As a general rule, the domicile of such persons s the same as,
and changes with, the domicile of the person (if any) on whom they
are kepally dependent. For this purpose, the catcgory of dependent
persons now comprises children and the mentally disordered; it
lormerly mcluded all married women, and it is still NECessary (o
know sumething of 2 rule which now scems 4 prime example of
political incorreetness.
The mules applying to cach group will be examined in tura,

Chiferen

At common law, the Jomicile of a child below the ape of majority
was the sume as, and changed with, the domicile of the appropriare
parent, Ui father in the case of a legitimate child, and 1he mother in
the case of an illegitimate child or a legitimate child whase futher

192 Towa 78, 1682 N, 227 (1621).
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was doad®? One decision sugeests that the ule was not quite 30
strict in the case of an illegitimate or fatherless child as it was in the
case of a lesitimare child whose father was alive. In Re Reausnont ¥ u
widow, domiciled in Scotland with her minor children, remarried
and went to five with her sccond husband in England, taking all but
onc of the children with her, leaving the one behind in Scolland in
the carc of an aunt; it was held that the Jomicile of this child
cantinued Lo be Scottish. Although there is no authority on the
point, it seems likely thal the domicile of a legitimaled child would
be dependent on that of its father, at any rate if the legilimation was
effecied by the subscquent marriape of the parents.

‘The madern law g contained in the Domicile and Matrinomial
Procecdings Act 1973, £3(1) of which provides that a child becomes
capable of having an independent dumicile when he or she attainy
the age bf 16 or marries under that ape.™

At common law, the child was ireated as dependent upon the
futhér even if the parents had scparated and the child was living with
the mother. Section 4 of the 1973 Act sought (o introduce greater
flexibility inlo the Tules as to dependency, enabling the child to be
dependent upon its mother in appropriate circumstanees, It provides
that the domicile of a dependent child whose parents are alive hut
living apart shall be that of his mother if (4} he has his home with
her and no home with his father, of {b) he has at any time had her
domicile by virtue of (a} above and has not subscyuently had a home
with his falher, “Tiving apart” does nul imply any breukdown in the
relationship belween the parcnts, who may be living apart because of
lhe demands of on¢ parents job. “Homc™ is also undchned: the
home of a pre-schoal child® may be more casily identifiable than
that uf a young tecnager being cducated at o boarding schoal.
Section 43} provides tha the domicile of a dependunt child whose
mother is dead shall be that which she lusi had before she died if at
her death he hud her domicile by virtue of 5.4(2) and he has not
since had 2 home with his father. The main objeet of this enactment
is to increase the mumber of c¢ases in which the domicile of
dependency of a child will be thut of its mnther; previously existing
rules of law 1o that effect (g, those relating to illegitimate children
and legitimate children whose fathers arc dead) are proscrved by
5404,

Adopted children are now treated in law as il they had been born
az the legitimate child of the adupter or adopters.® Accordingly the
domicile of an adopted cbild under 16 will be deiermined as if he or
she were the legitimate child of the adopted parent or parents.

4z A fegrn'c minor why marricd tonk her hushand®s domictle i place of her fulw’s o
e fiprs.

AT 18Y3] 3-Ch. 490, Ceiven that at that date & macsied WOman il 1o puwsss Vel [y cmme
domicile, thy suzgestion ther she might have a diseretion =s to thal of her children i
SATPCLALOT,

+ I English domestie law, a marfage betwygn persons #ither of wlom is nnder T4 i€ vaid
(Marringe Act 193 5.2); bt a child may be regarded as validly marsisd under Loccien Jaw
even i under thal age {sce beher, para 8 -025).

<t Where e child keops s toys?

= Adoption and Children Act M0, 267

Bennicile 43

The domicile of a legitimate child whose parens arc both dead, or
of an iflegitimate child whose mother is dead, probably cannol be
changed ab all. But there is no aulhurity on the peint

When the domicile of a dependent child s chunged as a result of a
chunge in the parents’ domicilc or as a result of its legitimalion, the
new domicile acquirgd by the child in this way is & domicile of
dependency und not a domicile of origin” Henee, it is not this
domicile but the one acquired at birth that will revive if in later life
he or she abandons ane demicile of choice without at the sume lime
acquiting anuther. On the other hand, iUt would scem to follow from
what has heen suid above about adopted children, that the domicile
of origin of an adopted child is deemed to be the domicile of his or
her adoptive parent or parents al the time of the adoption, If this is

correct, it is the only instance in English law in which a domicile of
urgin can be changed.,

Th its 1987 report,™ the Law Commission recommended new and 24033

simpler rules lo replace those in the 1973 Act. A child should be
domiciled in the country with which he or she is, [or the time being,
most closely canneeted, Where the child's parents were domiciled in
the samc country and the child had its home with either or both of
theny, it would be presumed, unless the contrary were shown, that
the child was mnst closely connected with that country. Where the
chikl’s parents were not domiciled in the same country and the child
had its home with one of them, but nal with the other, it would
similarly e presumed that the child was most closcly connected with
the country in which the parent with whom it bad {5 home was
domiciled. No presumption would apply in cases in which the
parents were domiciled in separate countres and the child hag
home with both of them; nor in eases where the child had a home
with neither parent. For the purposes of these mles, “parent” would
includ patents who are not marricd e ooe another; there would no
longer be scparate rules applying to legilimute, illegitimate and
icgilimatad children,

Mengally disordered persons

A mentally disordered person cannot acquire a domivile of choice 2-034

and, a8 u general rule, telains the domicile which he or she hud when
becoming mentally incapable.® Since such a person cannot ¢xercisc
any will, he or she can neither acquire nor lose a demicile; and nor
can the domicile be changed by a person taking charze of or caring
for the mentally disordered person™ Precisely which persons are
“mentaily disordered” for this purpose is quite unclear. The cascs’

' Hedarvor o Ilendeson 1907, P, 77,

= Law af Mornrcile. T'L YL

D Hempde v dolitre (1708} 3 Vs 1M Cegoladt o Buperfeld (1B87) 37 Ch.D. 337
Crumptant’s Midicial Factor v Fitch-Nares, 1918 S.00. 378, '

M Hervever, o dependent child Berontes insane and remains so after adaining the ege of
SIEEEQu, Wi appropriate parent s powsr tr chanse s domicle sven aftor e aaies ta
age: Shagy v Criyweer {1869 LR T PO & ML G e G [1988] K2 LK. 1028,
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were under long absolete rules as to “lunatics” and had the Law
Commission’s proposals? been accepted, the specinl rules would
apply to an adult lacking the capucity 1o form Lhe intention noocssary
for acquiting & domicile. Such persons would be domiciled in the
conntry with which they were for the time being most closcly
connacted. When that capacity was restored, they would retan the
domicile held immediately before it was restored. but could of
course then sequire a mew domicile undar the rules applying Lo
adults gencrally.

Marfed wornen

Belore 1974 there was an absolute rule, o which there were no
exceptions, that the domicile of a marricd woman wir the same s,
and changed with, the domicile of her husband. 72 This rule {eﬂuclc{l
social conditions and attitudes of a past age, and it was abolished by
s.1{17 ofhe Domicile and Matrimonisl Proccedings Act 19793,

Section 1(1) of the Act is retrospeetive in the sense that it applics
to women married before as well as after Janvary I:_'I‘J’M. Hence, a
transitional provision was noeded. Section 1(2) provides that where
immediately before that date a woman was married and then had
her husband’s domicile by dependence, she is to be treated as
relaining that domicile {as a domicile of choier, if it 1s nol also her
domicile of origin) unless and undil it is changed by acquisition of
another domicile elther on ar after Lhat date.

In IRC v Puchess of Portland™:

a woman with 2 domicile of origin in Ouebec marricd a
domiciled Englishman in 1948, She lived with her bnshand in
England but retained links with Queber, visiting it for ten 1o 12
wecks every summer, keeping 3 house which she owned there
ready for immediate occupation, and retaining Canadian cifizen-
ship. She inlended to roturn permanently to Quebee with ber
husbund when he retired from business, but contimied o live in
England. It was held that the cffect of 5.1(2) was that she retained
her English domicile of dependency us a domicile of choice. In
cifect, the pattern of ber own lilc before 1974 was given no

weighl,

24036 The Law Commission subsequently recommended @ much more

satisfuctory form of transitional provision, that the domicile of uny
persun at any date afier the coaclment of the new rules should be
determined as if e rules had always been in force™ _

Section 1(1) is not rctrospective in any other sense. Hence, in
considuring the domicile of a marricd woman as at any time before
fanuary 1, 1974, the old law will still apply.

1 The Fow of Domicife, P1 V1L ] ) .

5i fand Avecats v Faffey [1921] 1 AC. 146, Av-tren for Albertz v Crok [1025] AC, 221
st [1982] Ch. 314; criticised by Wade, (1983} 2 1LCLO 1 apd by Uhoepson. fid, 2370
Lo of Docieile, parak.?.
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DoMICILE oF CoRPORATIONS

The English law of domicile was evolved almost cntirely with
individuals jn mind. It can only be applied lo cotporations with a
certan sense of sirain. A oorporation is not bom (though it is
Incorporated); it cannat marry (though it can be amalpamared with
Or laken over by another corporation); it cannot have children
(though it can have subsidiaries); it does not dic {though it can be
dissolved oF wornd nup). Hence in the case of corporations, most of
the occasions {or determining the demicile of an individual do not
arisc. But it may be importani 1o know whether a so-called corpora-
tion possesses corporate personalily, whether it has been amalga-
mated with another corporation, or whether it has heen dissolved,
These questions are determined by the law of its domicile,

‘A corporation is domiciled (for purposes other than those of the
Civil Turisdiction and judgments Acts 1982 and 1991F in its place
of incorporation. Unlike an individual, it cannot change that
domicile, even if it carries on all its business ¢lscwhere. ™

Tt may be asked, if questions concerning the existence, amalgama-
tim, or dissolution of a corporation are governed by the law of its
place uf incorporation, why not suy so and dispense altogether with
the fiction that it has & domicite? That question is unanswerably; but
the difficully is that taxing statutes somctimes speak of the damicile
ol 4 corporation, and the relerence has to be EIVEN SDME mcaning.

DomMicn g AND NATIONALITYS

Until the beginning of the nineteenth century, domicile was univer-
sally regarded as the personal kaw for purposes of the conflict of laws.
The change from domicile to nationality on the continent nf Lurope
started in France with ihe promulgation of the Code Napoléon in
1804. One of the principal objects of the codificrs was (o substitute a
unifvrm law throughout the whole of Trance for the Jiffrent
codtenes of the French provinees, In matters of penonal status these
couttirnes applied to persons domiciled within the province, wherever
they happened o be. [t was nataral that the new uniform law should
apply to French people everywhere, and Art.3(1) of the Civil Code
provided that “the Jaws governing the status and capacity of persons
govern Frenchmen even though they are rusiding in forcign coun.
toes.” No provision was exprossly made for the converse case of

forcigoners residing in France, bul the French courts held that in

matters of status and cupacity forelzners 1o were governced by their
own national law. The provisiens of the French code were adopted in
Belpium and Luxembourg; similar provisions were contained in (he
Austrian code of 1811 and the Dutch vode of 1829,

% Hee bolow, para4) 14,
=0 firsgua 1 JRC [1940] 2 KB, B0,
7 See Matyimann (1969 17 AmJo.Comp. Law 414,
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46 Fersonal conwnecting factors

The chavee from domicile (o nationality on the coniinent of
Furape was accelerated by Mancint's famous lecture delivered at the
University of Turin in 1851, Tn his leeture, he advocated the principle
of nationality on the ground Lhat laws are made nore for an
ascertainad people than for an ascerlained temitory. A sovereign (he
said) in framig laws for his people should consider their habits und
temperament, their physical and moral gualities, and cven the climate,
(emperature and fertility of the soil. This was heady wine fur a people
preparing to throw off a foreign yoke and unify all the small states of
Ttaly into 2 new nation, Under Mancini’s influence, Arl.6 of the ftalian
Civil Cuds aof 1865 prowided that “the status und capacity of persons
and family reletions arc governcd by the laws of the nation to which
they belong” Mancini’s ideas alse proved extremely influential oul-
side Maly, and in the sceond half of the ninelcenth cemtury the
principle of nationality replaced thal of domicile in code after code in
comtinental Furope, unti! today only Norway and Denmark retain the
principle of domicile. The result is that the nations of the world have
hecame divided in their detinition of the personal law; and it is this
fact more than any other which impedes international ugreement on
aniform rules of e conflict of laws. What then are the arguments in
favour of nationality ur domicile as the personal law?

The advicales of nationality claim that it is more stable than
domicile hecanse nationalily cannot be changed without the formal
consent of the Scate of new nationalily. Tlowever, as has been well
said “the principle of nationality achicves stability, but by the
sacrifice of 3 man's personal [reedom to adopt the logal system of his
pwn chaice. The fundamenkal abjection to the concept of nationality
s that it may require the applicalion to a man, against fis own
wishes and desires, of the laws of a country 10 escape from which he
hias perbiaps risked his life.”

Tt is also claimed that nationalily is easicr lo ascertain than
dumicile because it invelves o formal act of naturalisation and does
not depend on the subjuctive intentions of the person comcerned.
This s undoubtedly true, though lhure may be difllicult cascs of
duuble nationality or of statclessness, But it docs not follow thal the
most easily ascertained law s the most appropriate law. Many
immigrants wha have no intention of relurning to their country of
orTigin do not lake the trouble (o apply for naturalisation.

The decisive consideration for countrics such as the United
Kingdom, the United States, Australia und Canada is that, save ina
very few respects, (here 15 no such thing as Uniled Kingdom,
Americats, Australian, or Canadian law, Sinee the object of referring
mallers of statis and capacity to the pooonal law is to contect a
person with one lezal system for legal purposes, nationality breaks
down witogether in the case of & federal or compusile state contain-
ing mare than one country.™

 ansom Privoie fatemdionn! Lowe (W Groeen & Son Tid, Edinburgh, 1970}, 11.]23.
s Rew Re 0Raf [1%20f Che 124, and Telow, para. 2IHDGL
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THE EXCLUSION OF F'OREIGN LAW

Tublic poligy o oavo ool A002  Peoullews .. oen oL, 30
COMITATIR . L ey aa e e FMS Revenue laws .o, ... . oo L., G101
Status . ... ... ... e 3000 Other public laws ., Lo 012
Chthargascs ..o o Loy, 0., 30N I

Tn any system of the contlict of laws. and the English system is no
exceplion, 1the courts rolain an overriding power to refuse to enforce,
and somelimes even 1o reluse to recognise, rights acquired under
forcign law on grounds of public policy.! In the English conllict of
laws we need 10 consider first the general doctrine af pablic policy
which 15 necessarily somewhat vague; and secondly, some mnrr,:
specific apphications of L. ’

PueLIc PoLicy

The nature and scope of the public policy doctrine was 7
examined by Lord Nicholls of Eirkcnhcadpi‘n Kuwait Airways Cur;ﬁl::"'.%
Iragi A:rtvays Co. {Nos 4 and 512 The case concerned the seizure bay
the Iraqi Government, in the immediate aftermath of the Iragi
mvaston of Kuwait in 1990, of aircraft belonging to the claimant
company, and the effect of an Tragi Government Resolution trans-
terring the ownership of the aireralt 1o the defendants.

Lord Nicholls described the normal workings of the conflict of
laws, which oflen lead to ihe application of the laws of another
couniry vven though those laws arc different fram the law of the

foram.? That was “overwhelmingly” the normat position, but “hlind

* This notion i retated to dhal of mandatony fales. exsmined below, pares 134116 and 11015,
HN_.I.'E'. er, mandatory rmles aperade in prioy fo e permal conflicts process, wheress public

. F"::IEIIIIIJ?] ?;J:Erﬂthslg-th rhat progess has led o osn unaepable Tesolt.

20 i [2002] 3 AT, 823, See Maogerson, (20033 56 Cumeny Fomal Prof P 26

 Bilggs, (2102} T2 BY B1L 4%, (e gl Zrobeins 265
S-Im: Hrmhrz_,i; v Healeds [200M] EWHEC [957 (New Sauth Walcs tules as W caloulation of
damapges diflered frony those in Caglond; bt nor conimay o English pubslic palicy).
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48 The Exchision of Foreign Law

adherenee to foreign law can never be required of an English
courl™* Tle continued:

“Fxceptionally and rarely, a provision of forcign jaw witl be
disreparded when it would lead to a resnlt wholly alicn o
fundamental requirements of justice as administered by an
Enplish court. A result of this character would not be accept-
able to an Enplish court. In the conventional phraseolugy, such
a result would he contrary to public palicy. Then the court will
deeline to entoree or recognise the foreign decree 1o whatever
extent is requited in the circumstances™”

In English domestic law it is now well settfled that the doctrine of
public policy “should anly be invoked in clear cases in which the
harm to the public is substantially incontesiable, and does not
depend ypon the idiosyncratic inferences of a few judiciul mmd:-i”.*"
In the conflict of laws it (s even more necessury lbat the doctrine
should be kepl within proper limits, otherwise the whole basis of the
system is liable to be frustrated. As Justice Cardozo, 1 distinguished

Amcrican judge onec said,

“the courts are nol free to refuse Lo enforee a fercign right at
the pleasare of the judges, 1o suit the individuat notion of
expedicncy or faimess. They do not close their doors unless
help would violatle some fundamental principle of juslice, some
prevalent conception of good morals, some decp-roored tradi-
tion of the common weal?

3003 Lord Nicholls held that the Crglish courts had 2 residual power, to

be exercised cxceptionally and with the greatest eitcumspeaction, (o
disregard « provision in the forcign law when Lo do otherwise would
affront Dusic principles of justice and [airness which the FEnglish
courts seek to apply. Gross infringements of human rights were an
impentant example, but the principle could not be confined to one
particular calegory of unaccepiable laws. In the Kuwais Airways case,
the seizure of Kowaiti assets was hcld 1o involve flagrunt viclations
of rules of inlernational law of fundamental importunce; the Lbre.amh
of estahlished principles of international law was plain and ultimately
acknuwledped by the Iragi Government. In thase clrcumstanecs,
recognition of the Lowi Government Resolution was contrary to
public poticy.” ‘ _
The doctrine of public policy has assumed [ar less promincnee 1
lthe Englisk conflict of laws than have seemingly correspanding

4 It the Esitaie of Suld decd (Ne 2} | 1906 P, 679, 693, per Scarman J. .

5 Jaewasie Airwcys Cropa v fregl Airaaps Cn {Nes o and 5} (2002] UKHL 10; 2002] 3 A B33,
at pars.[16]-

o Farder o St Fofer Mifdmay [1930) AAC0 1, 12 per 1ord Atkin )

! Loricky v Slamdend € Cn, DGR 224 MUY 99, 111; 20 MLEL 198, 202, cited with apprwa} in
Karwipir Airaps Corpn v fragl Afrvies Co (o 4 aeed 5) | 2002] LIKAL 19; [2002] 2 AL, BR3,

ag para[17)-

FPublic Poficy ' 4

docirines, often referred to as ondre pubfic, in the laws of some
continental European countries. Cne reason for this may be that
English courts invariably apply English domestic law in many typos
of family proceedings, such as those involving divoree, maintenance,
Dr the care or adoption af children. Thus, forcipn iaw is inapplicable
m many important departments of family law in which, in conti-
nenlil European countries, it is frequently excluded on grounds of
public policy.

It is only on the rarest accasions that a forcipn law itself ean be
regurded as contrary to English public policy.* What is usually in
question is not the foreign law in the absimact, but the results of its
enforcement or recognitian in England in the eoncrete case. Every-
thing turns on the nature of the guestion which arises. Thus, until
1972, no polygamously married spouse could obtain a divoree from
the English courts but the spouses were tecated as married persons
and thus incapable of contracling 4 valid martiage in England and
the children as legitimate; and the wile was entitled 10 assert riphts
of sucenssion and other rights on the fooling that she was a wifel
Again, to 1ake an improbable but striking example, if a foreign luw
allowed a bachelor aged 50 to adopt « spinster aged 17, an Caglish
oot mighl hesitate w give the cestody of the girl to her adoptive
father: but that is no reason for not allowing her to suceeed to his
property as his “child” on his death intestate,” In other words,
public policy is nni absolute but relative; the recognition of a foreign
status is one thing, and the recognition of all its incidents another.

The doctrine of public policy may not only lead a court to refusc
o cnforce or recognise, for example, 4 contract or & marriage when
it would be valid under the appropriate foreign law, It may also
produce the opposite effeet and lead to the enforcement or recopni-
tion of a contracl or a marriage thut under the applicable foreign law
wauld be invalid, Thus, a foreign law that invalidates a marriage will
be disregarded if it is discriminatory and so adfudged penal,'! On the
other hand, the etfect of the ductrine of public policy is alvuys to
cxclude the application of forcipn law that would ‘otherwise be
applicable. in one case,’? the doctrine was anomalously applied so as
to invoke the application of a foreign law which would otherwise
have been inapplicable; but (his case has since beon held o have
been wrongly decided 2

The reservation of public policy in conflict of laws cases
Is 8 neccssary onme, but “no attempt to define the limits of that

& Laws dicensing, prostilotion or slavery ane often cited as ceamples.,

¥ See below, rara -5t

' e bedeaw, pura,12-031,

"1 Relow, pare f032,

2 Lorensan v Lyddee & O Lid [1942] 2 KB, 202,

HBank voar Hundel oo Scheeprar NV v Slagond [1953] | OB, 346, 2632640 Feer
fnemational Corpn v Termidar Mucke Pulfishers Lid [2003] FWCA Cre 1155; [20M] 2
W.LR. 845 {noted Briggs, (203 74 BY.RLL. 522).
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reservation has ever succeeded”. ! All that can be done, therelore, is
tn enumearate the cases in which the recognition or enlorccment of
rights arising under foreign laws has heen refuscd on this ground. 1
will be found that the doctring has been usually invoked m lwo
classes of case, namely those involving foreign conlracts; and those
involving a {orcign status.

Coniracts

Under the Contracts {Applicable Taw) Act 19490), which gives etfect
in English law to the Rome Convention 1980,'° the application of a
rule of law otherwise applicable by virte of the Convention may be
refused if ils application is manifestly incompatible with the public
policy fordre public) of the forum ¥ Its effcet i3 yet 1o be comsidered
by an English court, In earlier cascs, Fnglish courts refused to
enforce ghampertous contracts,'” contracts in Testraint nf tfﬂd?,]b
contracts tntered into under duress or coervion, ' contracts qwuh-l_ng
eollusive and corrupl arrangements for a divorce ® or tm:dmg with
the enemy,™ or breaking the faws of a friendly country.® On the
other hand, they enforced contracts for the loan of maney to be
spent on gambling abroad,™ and for forcign loans which contravened
the Lnglish Moncylenders Acts.*

Stavburs

English courts will not give effect to the results of any status existing
under a foreign law which is penal, Le discriminatory, Examples are
the status of slavery or eivil death” und the disalilities or inca-
pacities which muy be imposed on priesis, nuns, Protestants, Jews,
persons of alien nationality, persons of certain ethnie groups,® and
divoreed persons. Some of the disabilities referred to above are
obviously imposed us a punishment,”” ¢z the inability under some
systems of law of persons divorced for adultery to remarry while the
innocent spouse remains single,™ or the disabilitics imposed on Jews

19 @ dluke Mrvade Totorstertiongd £ Cowesl gl Maswell, Londen, 1929), pal

1 See bolow, pacu3-007,

W Copyation, Art o The Foelish text of the Comeenlinn mefudes dwe French term,

? Grepl v Feep (IHGE) 10C0. (el T3,

1 Bausillen v Bouriifon (18800 14 Chid 351 -

¥ Katiftaare v e [1204] 1 KB 50, o moch-cxitizised decision.

B [fope v Fope (LEST) R T M. & G T3

U Cpnaitid A ¢ Bin Tiete Coo [DHE] AT 200 _ _ . .

& Fogter w Defteal] [1923] 1 F.D. 27y Regazamed v K C Sk Lot (1855] AL 300 (m bolts of
which the conlmel wis povaoncd by Brglish Lo,

1 Navhne p Ffeonr |1900) 2 KB AR

™ Scierichamd v Lacon {];_;"ﬂ;r:j EEDL}_H.E 5.4??2

B Moeeadfr’y Tz [FRE4) 2 D T il

H gg;ﬁ’gf;};v f.tr.l’:m'm[(lﬁlj?lj 6 M, & 5. 92 He Prisdrdch Koupp AG. [1917] 2 Ch. 185; Re
Helthat Wrge & Co Lely Uiaiet [1956F Ch. 323, 31:1;.:(;

 Sew Sevtmerapor v D¢ Bawat (o 2) (1ET9 5 IR0 54, 4.

A ;:::lf.'q:-,-‘l.'.r-{:]:::n {1846 B L IH;I, gs explaincd in Barker v Farer (139800 15 PI, 152, 135
below, para, 2032
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by the Nazi regime in Germany.™ Others equally obviously urc not,
e.g. the inability under the laws of some Catholic countrics uf priests
and ouns to marry at all® The real reason why oone of these
disabilities 15 recognised in England is that rccognition would be
contraty (© English public policy.

The treatment of “prodigals™ in civil law systems has sometimes
been treated by the English courts as contrary (o public policy, but it
is arguable that the limitation of a person's normal powers of dezling
with property to prevent it being dissipated is proteetive in nature
ol penal

Public policy may somelimes require that a cupacity existing under
foreipn law shouid be disregarded in England® but the circum-
stances would have to be extreme before such a course became
destrable. Thus, English courts recognise the validity of polypamous
margiagus, of marriages by proxy™ and of marriages within the
prohibited degrecs of English faw,™ provided of course they are valid
under the applicable foreign law. But they might refuse to recognise
a marriazc bebween persons so closely related that sexeal intercourse
letween them was incestuous by English crimingl law® or a
marriage with a child below the age of puberty.™

The mere fact that a foreign status or relationship is unknown 1o 3-007

English damestic law is not & ground for refusing to recognise it.5%
Thus, legitimation by subscquent marriage was recognised and given
clfeet to in England long hefore it became part of Enslish domestic
law. The recognition of polygamous marriages is another example.

Other cases

Apart Trom cases of conlracl and status, cxamples of the exclusion of A—tHE

foreign law on ke groends of public policy are rare. It is not
contrary 1o public policy 1o recopgnise foreign decrees confiscating

¥ Bee Frankfinher v B £, Boner LaF [1947]) Ch. 629; Movelie & Co. Lod v Sinricheer Editian
Led [1058] Ch, 595 Oppenhebier v Cottermmte {V9T5) AC 249, 277278, Kol Ainvuys
Cogam Tl Airtavs Coo (oo 4 and 3)2002] URTIT, 19 [2002] 7 AC. 833, at para]l o). of,
Clppealiefarer o Rosenhal & Co. [1937F 1 AN ER, 23 Blinger v Eestrmess i & o, [1%38]
4 ANER It

M Strcnanae -+ D Barmer (N0 23 (15700 5 P W, W4,

"t Compare Wores v e Foddar (15800 49 TICh, 26T (Franshinan declared a prodigal and
uaable fo French law Lo sue without appegval ol his camessil jrdiciriee held Itec o sue in
England} arl He Sefafls Truses [19002] tOh 488 {French stutus of prodisl apparcntly not
reeognised). See alio Re Laaglorl Settlement |1962] Clu, 541 (slotus o “iLoompetent” under
Californian law did e preveny dealings in England; eriticised by Cirndeoki, {1963} 11
LCLAQL 57 Collivr, [1962] €.1.,0. 36, In all these cises, Foplish kaw secms to have bean e

At caceee, and the resulls mighr have been dillerent 3 the foreian Low had heen e for
ot

* Cheni 1 Ched [1065] B 45, 08,

% Ser helow, para 0042,

AR v A FL9AE]) T B3,

M R Buczcif'e Sewdeeneme [1902] 1 Ch. T8 {mawioge i 1560 with deceaged brother's widow];
Hr Poriny Setfernanr [1952) 1 Al CR. T107, 1109 {mmzTizgy with step dauphter); Cheni v
Cheni [1965] I B3 imarrizge belween uncle and nigee),

" lfrvisk v Brook (1351) 9 HLLL 103, 227-228: Cheni v Ry [1965] B XS, 97,

"o Moharaeat © Eaoie [19%9] 1 00B. |, whicrc such a marmiage was recomised. See Karsten
(1960 32 MIR. 317,

B Phraatzes v Argend | 1960] 2 0B, 1% Sfefreg v Rizwan [1965] 1 0LR. 390, 201,

# Ietow, pare [2-014.
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private property,” but it may be otherwise if the dectee is “F:enfﬂ lm
the sense of being directod against the property of a particular
individual or a particular company ot a particular farpﬂg; 101‘ persons
of a particelar race or a punicular_uh:;n ll‘ﬂtlﬂnitlll ATt ‘15 nm];
conlrary to public policy W recogise fnrmgn :,:xchange Llﬂntmi
legislation,** but it may be otherwise it the legislation, even tu‘ljug‘1
originally passed with the genuine ohject of protecting ';Ihe state’s
economy, has become an inslrument of oppressien and 15::1;1]:_mna%
lion ** The teeognition of a foreign decree of divorce or nullity r:j
marriage™ and the enforcement of a forcign judament pem::m.am
may be refused on grounds of pul:r_lmpnlscyg but ltlStE.lrlILt}I:-. nrrff
exiremely rare, There i no gﬁnekral pr_mc:p!c: that the ﬂ'p'[:lrhc-_lllfli:‘l o
a fareign faw is comtrary to public policy merely hﬁfauw it :pzm}tles
retrospectively. However, the Ketwalf Afrways casc est&hhs._ =) l] it
breaches of public international law could attragt the public policy
docfrind.

PEMAL Laws

Tt is well sertled that Fnglish coorts will oot directly or indirectly
enforee a foreipn ponal law, ““The courls of no coullry execute rihc
penal Taws of another™,* said Chief Justice Marshail of the Uln.:';n.f:d
Spates. The reason has been thus cxplained by the Privy Council®™

“The rule has its foundation in the well-recognised principle
that crimes, including in that term all bresches of public law
punishable by peeuniary mulet or otherwise, at the instance of
the State Govermnment, or of someone representing the pablic,
are local in this scose, that they are only cognisable and
punishable in the country where they werc committed. .a‘h_.emr.d-
ingly no procecding, even in the shape of a civil suit, "-thn:‘h has
for its abject the enforcement by the State, whc!.her. ::infer.tlyln:sr
indivectly, of punishment imposed for such breaches by the lex
for, vught to be admitted in the courts of any other country.

Although this principle s almost universally accepted, n:lndﬁm Ell;h:
practice requircs some gualification of its MOLG LxpANSIVG urm-.lld a-
tiome. There is a growing number of mlu.:malmnlal trealies 'I.ll.’ll F}r
which stales, including the United Kingduxrn, me:fldr.: mulaal a&tzusl,-
ance in the conduet of edminal prosecutions. Fur example, com-
pulsory meusures available under the law of one statc may he

0 Lther v Sapor [192E) 3 K13 538, 555 frincesr Paley Oiga v s 1'529] 1 KB, i

N Falnw, pann s OMHL . .

1 E;ﬂr}f:' E}:I'Irli:}'ld.fﬂnri Puek [1957] &0 2% ZIEI-?.'I.‘?.T!EH.TAH'L{;{,M-M v f'ﬂz?tﬁ.?rrm.z [1%50 AL 8T,

e pre Ifefbort Wagy & Cuw, Lid's {laim |1956] Ch. 323, 532

A Dielow, prerel 10047,

2 Bplowe, para7- 005, 7027

At Reloar, mara, 20-(K4. ] ) }

@ Koawott Moo Coran  Jrigi Aiways Co (s 4 amd §) [0 LIKITL 15; {2007) 2 AL, 883
# The Antclope (1425 10 Wheat of, 1235

1 Hmeiagideon v Al | 18Y3] A 150, 156,
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exercised at the request of g foreign stale to search and selze
widence, or to freeze and confiseate the protits of drug-trafficking.
Tnterastional practice is reflected in English law in legislation such
as the Crime (Inrcrnational Co-operation) Act 2003,

A “penal” law, in the present context, is a eriminal law imposing a
penalty tecovetable at the instance of the State or of un official duly
authorised to prosecute on its behalf® The word “penal”™ here has
guite a dilferent meaning from that which it bears in the contexts
examined earlier in this chapter, where *penal™ means mcrely
diseriminatory. T is for the English courl to determine for itself
whether the foreign law in question is a penal law, and it is not

bound by the interpretation placed upen the law by the courts of the
forcign country.”'

Since “‘the essenliul nature and real foundution of 4 cause of 3010

k]

will not enforce a foreign judgment based upon a foreign penal
lawr 2

A striking illustration of the rule is afforded by Baneo de Vizeaya v
Par Alfonso de Borbon y Austria:

action are not changed by recovering judgment upon it™,% the court

The King of Spain deposited securities with the Westminster
Bank in London. A decree of the Constiluent Cortes of Spain
declared the ex-King 10 be puily of high treason, and ordered all
his propertivs, rights and prounds of action to be seized for jts
own benefit by the Spanish Stute. An aclion by a nominee of the
stale to recover the securities wus dismissed.

An impaortant distinclion was drawn by the Trish cowts in Larking v
National Uniton of Mingworkers™:

A part of the funds of the National Union of Mineworkers was
transferred to Treland during the miners® strike of 1984, After the
Lnfon had refused 1o obey English court orders, its assets were
matde the subject of sequestration, and the seguestratons began
proceedings in Ireland to recover sums in Irish bunk acenunits. A
receiver was later appointed by the English court with gencral
pawers 10 take control of the Union's asscts; the receiver began
similar proceedings in the Irish courts. Tt wus held that the
Sequestrator’s action was a means of coforcing a penal process of
English law, and could not be allowed; the receivership rested an
olher grounds, and the receiver’s action could continue,

" abiel. at 157=158.

M i,

= Wloevesin v Pelican faurance Cp, 127 TUS. 2R3, 202 {1838}

= Bt v Aweitt (1393 A 120,

M VES] 1B, 140 Comaage fensington v Al [18YA] AL, 150 {Mew York statate making
company diféctons signing ecutilicates false in any materisl respect nersonally liable for
coftgany dehts Tield oot to be penal) Sce the decisdor af th: LS Supremg Court it
Hunlingelen v Aeeil, 146 US 437 (1592).

P15 LR. 671 of the distinction drawn i a rather differeat context in Blfimns & e les
Led v W& FI Trade Marhs (Fomecy) £ad [1586] AC. 386 bolow, poce t3-048,
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REVENLIE T.AWS

“Na country ever takes notice of the revenuc laws of anather”, suid
T.ord Manslicld in Hefman v Jolmsend™; and though (as will be scen
below) this proposition is too widely stated, it has cver since becn
assumed by English lawyers that [oreign revenue laws will not be
enforced in England. Authority [or this more limited propusition
was spazse until the decision of the House of Lords in Government of
Indtin v Tawier®® placed the matter beyond doubt. The reason for
non-enforcement is that “tax-pailiering is not a matter of contract
but of authority and administration as belween the state und those
within its jurisdiction”. .

A foreign revenue law i a law requiring a non-contractual
payment of maney to the State or same department or sub-division
thercof. Tt includes income tax,’? capilal gains tax,*® customs duty,™
death dpties® local rates ot council taxes, compulsary contribu-
tions to :-Slate insurance scheme® and a prolils levy™

English courts will not enforce foreign revenue laws cither directly
or indirectly. Direct enforcement occurs when a forcign State or its
nominea seeks 0 recover Lhe tax by action in England. I[ndirect
enforcement nccurs, for example, where a company in liguidation
secks 1o recover from one of its directors assels umder his control
which the liguidator would wse o pay foreign Laxes due from the
company,’” ar where a deblor pleads that the debt has been illichedd
by 2 furcign garnishce order obtained by a foreign State claiming a
tax Gut where neither direct nor indircet cnlorcement ariscs,
foreign revenue laws are frecly recognised.™ Thus Lord Mansficld's
proposition that “no country ever takes notice of the revenue laws of
another” iz now seen o0 he too widely staled. The difference
betwaen enforcernent and Tecnpnition was explained by Lord
Simonds in Kegezzoni v K C. Sethia Lid ™

“Tt docs not follow from the fact that wday the court will nod
coforee a revenuc law al the suit of @ foreign State that today it
will enforce @ contract which requires the doing of an act in &
fareisn country which violates the revenuc law of that country.

¥1TTE) 1 Cowp. M1 45

¥ |193a] AL 491, 514, The coming of e Brssels and Legaro Conventions (o war fhe
Judanents Regulation) has made tn diltesence: it iemains a mmdamenlil priociple: ORY 7
Aps v Framdsen [140] 1 WLER, ZL0% {see Driggs, (1W0 70 BYLL M0

% LA v Hardea (19631 41 D TLE. (2ly T3,

= Ciavempent of Fidte v Favlor [14955] AL JUL

W 4t fFen Jor Caeenda o Sohelze (1501) BR1010 4

v Mo Fiaser | 1926] Ch, 57T,

0 Muivipa! Cormcil of Sefaey o Brdl [1905] 1EB. 7.

1 Meral Fnchastemes (5ol qge) Fagf v Chenees of 8T Harle, 1982 5.LT, 114, of: The derux [1965]
P. 331, whers thig paint was vverlooked.

w eer Bocfgenar Lo v Mokiy [1954] LR. &0

b,

e Rogsmee v Menicieers Life Asmnence Co, Ded [1903] 2 QU3 352

ST Atate of Norwip's Apglivazion (Mos £ oad 20 [1960] 1 AC 723

s E0sH) ALC 301, 322
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The two things urc not complememary or co-cxtensive. This
may be scen if for revenue law penal law is substituled. For an
English court will not enforce a penal law at rhe suit of a
forcign Stale, yut it would he surprisitig if it would enforee a
EUIIIIEC[ which requircd the commission of a crime in that
tate”,

OTHER PuRLIC LAWS

English courts will nul enforce other public Lows of a foreion State
bt the scope of this principle is unclear. In At-Gen of New Zealand
v iz Lord Denning MR defined a public law for this purpose as
an exercise hy a foreign government of its sovereign authorily over
property outstde it tetritony. In that case: )

the defendant brought an ancient Maori curving from New
Zealand o England in contravention of a New Zealand statute
which pravided Lhat historic articles knowingly exporicd or
atternpted to be exported should be forfrited (o the Crown. This
was inlcrpreted to mean “shall be liable to be {orfeited™. The
Government of New Zealand brought an action in Fnglund for
the return and delivery up of the carving,

It was held that the aelion failed, per Lord Donning M.R. because
the New Zealand statute was a public law, per Ackner and O'Connar
L.J]. because il wus a penal law. This decision was affirmed by the
House of Lords,™ but only on the groumd 1hal the Court of Appeal
were right in their interpretation of the New Zealand statute. The
House expressed no opinion on whelher it was a penal ar public Taw,
On the contrary, Lthey suid that the relevant parts of the judgments of
the Court of Appeal was abiter. '

It is perhaps best to limit (he scope of “public Jaw” in this contex)
to the enforcument of claims by Lhe foreign State relating to the
cxercise of its governmental power, Bul il is not clear that this
proposition commands judicial support. The TTigh Court of Australia
recognised the existence of such a principle in Attormey-General for
the UK v Heinemann Publishers Austrofia Py, Lid )

_Mr Wright, & former member of the Batsh Civil Servicy, wrote -
his memoirs under the title Spvcatcher, The Bolisk Government
sought lo restrain their publication, relying on the duty of
conhdentizlily arising from his empleyment.

WIO24] AT 1 See nowe the Dealing i Caltural Cljuats (Ofencesy Act 2003
 [1084] A 1 4.
M 19ER) 165 CLE. 3.
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The Australian court refused to grant the British Government an
injunction, a deeision which has been 1reachantly {and, it is submit -
tedd, rightly) criticised™ as going beyond the praper limits of the
principle. The court regarded the principle as |I!CIludmg an action o
protect and enforce the “interests™ of the Rritish Government, a
marked and undesirable extension of a principle which, as one
limiting access to the courts, should be cauticusly applicd. _

On the other hand, a Canadian court allowed the enforcement i
Onturio of judgments obtained in a United States federal court for
the reimbursement of the c¢ost of an envirenmental ‘“clean-up
operation™ atter a waste disposal site had caused polltion.™ Tt
would seem that the claim for reimburscment was one relating to the
exergise of the United States’ governmentzl power, but the Canadian
court did not apply Lhe “public law™ principle, sccing the case as
akin to a nuisance action.

IL.remains very uncertain what the approach of the English courts
will uitmlately be. As in the context of state immumity,™ a ftexihle
approach is needed which recognises the great vartety within the
field of “governmenial power™.

™ Marn, (19EH) 104 LGB, #7
TS v ey (1995 130 LR {4y 370
M Lielonw, srura 802,
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The rules as to jurisdiclion detennine whethet or nul 4 court can
hear a casc. More precisely, they identify the conntry or countiics
whuse courts can ltppmprlataly deat with u casc.

o dppIU]:ll'lﬂtE forum™ for the resulution of a

The notion of an
dispute is a complex oog, and is understood in different wavs in
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different legal teaditions. Clearly there must be Limils to the jurisdic-
tion of the courts of any country. It would be cnlirely appropriate for
the Englih courts o have jurisdiction over an action arising out of 4
fight between iwo English students in the middle of an English city.
It would be entirely inappropriate for those courts 10 deal with an
action arising out of a fight between two Chinese students in the
middle of Beijing. Tn practice. cases seldom have the simplicity of
such exibook examples: they may concern corporalions operating in
several countries, or cvents causing loss or (damage in several
countries. There is also the time factor: if a claim is brought against
1 defendant now hased wholly within a single country, and having
asscls solaly in that couniry, it may well be appropriatc to have the
claim heard there. That will be true cven il the underlying dispute
has no-connection with that country and neither party had any such
connection when the dispuele first arnse.

Befoge the rules as to jurisdiction are cxamined more closely, it
should be noied that in federal countrics, and countries which have
coutts operating on a regional basis, similar issues may arise in
deciding how cases are to be allncated between (he various regions.
As we shall see, many rules give jurisdiction te the courts of the
United Kingdom, but it i then neccssary to decide whether the casc
is 10 be heard in England, Scotland or Northern [reland. Students of
legal history may recull the old rales as to “venus” which identified
the English county within which a trial was 10 be held. There are still
yome rules assipning cases to particular local courts but they are
reparded as domestic rules and not part of the Conflict of Luws,

By far the prealcr part of this chapier is concerned with jurisdic-
tion on actions in persongm: a bricl treatment of actions in rem
follows.! An action iz persoaar is wn action hrowght against a person
tn compel him or her o do a4 particular thing, e.g. the payment of a
debt o1 of damages for breach of contract or for ort, or the specific
performatce of @ contract; or lo compel a person not to do
something, eg when an injunction is sought. It docs not include
Admiralty actions in rer, probate actions, administration aclions,
petilions in matrimoenial causes, or cascs concering guardianship or
custody of children, or procecdings in Bankruptey or for the winding
ep of companies.

CHOICE RY THE CLAIMANT

In many cases, there will b tvo or more countrics with jurisdiction,
each of which could praperly provide the “forum™. It is the claimant
who decides whether and wherc 10 begin legal proceedings, and the
claimant’s choice of forum may have a crucial effect on (he outcume

< Sems Delow | para 4000,
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of the case, The chaice is influenced by a whole series of factors of
greater or lesser sophistication,

One is simply a wish 1o “play on one’s bome growmd”, Pacticudarly
to the individual or small firm claimant, it seems only patural to sue
in the local coorts down the road. Litigation is never comfortable,
but it scems less alamning in one’s home town, or at leust ene’s home
couniry, belore local judges, speaking cnc's own language. There is
perhaps the subconscious fecling that the court is more likely to be
om your side if you are the local party, a feeling that may cven be
justificd.

The home pround factor shades inte considerations of conve-
nience. It is easier to suc locslly: m most cases but not always. [t may
depend un the location of the evidence and of potential wilnesses, A
corpurate claimant may have in-house lawyers: if not, much may
depend on the location of the legal firm which understands the
special features of the particular company or the particular business.
“Convenience” ncludes such things as distance, language, climate,
accommodation, travel facilitics and cosl.

A more sophisticated analysis will Lake into account differences in
the substantive law applied in the possible veoucs imcluding, of
cuurse, its choice of law rules. The law thut would be applicd might,
for example, make liability strict or reguire a claimant to prove
negligence; it might provide for compensatory damapes only or
cxemplary (“pumitive’) damages as well. There might be a dilfetence
in the limilation periods applicable in different venues, and difterent
categaries of persons cligible 1o suc, as a result, for example, of
varying definitions of “relatives™ able to claim in fatal accident cases,
or the existence of strigt privity of contract rules, or the availability
of ¢laims by “third-party beneficiarics”.

Cither relevant factors include diffcrences in procedural law,
including the law of evidenge and pre-trial procedurcs such as the
cxtensive Tighis of “discovery” available to cluimants and potential
claimants in United States jurisdictions, and differences in profes-
sional practices, such as righls of audience and the rules as to costs
or contingent fees,

All this puts the claimant in a strong position. Tt is natural to
assumg that the claimant js the person asserting that someone else is
liable tor a particulir act or omission, but that is not necessarily the
cuse. Someone who appears to be the potential defendant may
atlempl & pre-cmptive strike by seeking a negative daclaration, a
tuling that there is no liability to the claimant, and the proceedings
for such a declarution would be in a venue chosen by the applicant,
the pulential delfendant.

CAM THE CLAIMANT'S CHOICE BE CITALLENGELDY

The glaimant is able take many matlers into account so as to select
the most favourable forum. The foram which is most favourable 1o
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the claimant may nol b the forum which is, on more objective
criteria, the mast appropriale for the (ul of the case. A defendant
may well feel that the claimant, by selecting a forum which s
relatively inappropricle, is “plaving the system”, manipulating it o
the claimant’s own advantage. In the common law tradition, varions
devices were developed which enabled defendants o influence the
choice of forum, and which enabled the judges themselves to steer a
case 10 what they considercd (he most sppropriate court.

Under the doctring of forurm non conveniens, a defendant might
ask the court chosen by the claimant not to exercise its jurisdiction
on the ground that the ase was more appropriately tried elsewhere ®
in some cases the defendant could prevent the claimant suing in a
forcign court by obtaining an anti-sait injinction.? As we shall see,
developments within the European Union have greatly limited the
use that can be made of these procedurcs.

L %

GENFKRAL AND SPECTAL JURISBICTION

Bocause of the advantages generally possessed by the claimant, the
basic rule of “general jurisdiction™ requires w link borween the
deferrdant and the chusen court, for cxample the habilual residence
of the defendant and not of the claimant. In the United States this
has been clevated to a constitutional rule. as an application of the
Due Process clause,

This principle ol resort to what is sometimes called “the defen-
dant’s forum™ is gqualified in & oumber of ways, What is an
appropriate jurisdiction may depend on the subjuct matter as much
as on the idemtily and characleristics of the parties, so there are
additional rules of “special jurisdiction”,® for example taking into
account where an abligation was 1o e performed. Some categories
of claimat deserve special constderation: consumers seeking 10 sue
commercial firms with which they have had unhappy dealings;
cmployces in dispute with their employers (though sume employees
may be rich and powertul: labels can mislead); policy-holders with a
claim against an insurance cumpany. In many of these cascs, there
may be “protective” jurisdiction. Contrary 10 the usual rule, such a
claimant may be allowed to sue in his or her home jurisdiction even
if the defendant s based elsewhere. Finally, because in some cuses,
notably disputes ghout title 0 lund, the location of the snbjeet
matter s of more importance than any other fuctor, there may be

= 8ce below, pare S-0040.

A Sre helmos, para - 4E,

# Jurisilicton RIfEIRee pERSaNIL,
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rules giving “cxclusive jurisdiction™ ta the courts of the vountry in
which the property is to he found.

THE APPLICADLE SCTS OF JURISDICTIONAL RiLES

Five different sets of rules povern the jurisdiclion of the English 4-0H¥/

courts. The first iz Council Repulation 44/2001 (“the Judpments
Regulation”, alse known as “Brussels I7): it applies in every Member
Stte of the European Tinion except Denmark, which cxercised an
“opt-out™ power.” The Repulation conluins the tatest version of miles
first established in the Brussels Convention of 14968.% The 19658 text
reflected, ax one would cxpect, the civil law traditions of the original
signatoty Memhber States, and it was adjusted in 1978 to facilitate the
accession of the United Kingdom, Treland, and Denmark, States
whose legal traditions are not (0 the classical civil lyw form.

The Convention as amended by the 1978 s subscquent Acces-
sion Conventions continues to apply o Denmark ?

On 16 September 1988, a new Convention, closely based upon but
not identical o the then current text of the Brussels Convenlion, was
signed at Lugano. The signatories were Member States of the
Evropean Community und of the European Free Trade Association,
and the object of what was sometimes called “the Parallel Conven-
tion” was to apply the principles of the carficr Convention
throughout the wider area covercd by the twe gromps of States.
Unlikc thc Brusscls Comvention, however, it 15 not subject to
authorilative intempretation by the Eoropean Court. As most of the
EFTA siznatorles have since become Member States of the Guro-
pean Union, the Lugano Coonvention now applies only to Ieceland,
MNorway and Switzerland. ™

& Aulvocate Creneral Jacobs, writing i Case C3TA0 Feber v Ehinemel Ceden Senacey [20802)
Q0. 118% of vhe upplication of the Dasic principles of jursdiction i the Funepan
lepislarion, could nof rzsist tracing thefr anpestry W a natiooal sowice: “The principle:s . ..
are nat naw, Already in the sictecnth contary, Sir James Balloor of Titendreich weate in his
Preceirks; YNy man may e Judge in ooy Giuse, Dot gif deferndar be within his jueisdiction, he
resson of his dwelling place williy the gare, o in respect of contract of abligabion moade
tlyair; oo b resson of Cresspes commmitet within the boundis thairod, ot iocespect of (e ding
il s askil aod clany, quhitk is and kis within his judsdiclioun; becmize e peesewat sonld
foltow the doiendars jurisdictenun, and pemsew Gam befoit his awin comprtent Judgs™ (OF
Jugets, chapter 15, p284 in the printed edilivns)™,

T Prowsioms making e necessiry adjusmciuts to the s aof the Tnited Kingdom wens nrade
ot Ciedl Juriscivtion Ocdor 2008, 5120013920 o the rewtment of the Regolalon. the
sern “Member Statc™ cxclwdes [Denmark. See wenecally, Mocth, (2002) 35 Chevent Zogal
Frobleens 3W5.

% Formally the Comweelion oo Jucsdicion and the Enforcement of Tudpments in Civik and
Commeridal Matters af 27 Suptzmber 1968, i eame ieto foree on 1 February 1973,

¥ TUwas pivan effect in the UK by the Chil Jumisdictzon ard Judgments Act 1951,

T was given ¢Ffzet in the DK by the Civil Jorsdiction and JTudemsnts Aet 1991
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There is ong more vaniaol of (he Europeun rules, a version of the
Judgments Besulation allocaling jurisdiction as hetween different
pares of the United Kingdom. ' Tt is considered farther helaw, i as
i general rufe the position hefore the Tnglish conrts of 3 person
domiciled in another part of the TInited Kingdom is similar to that
of one domiciled in another Contracting State.

S0 far, all the sets of rules are denived from European initiatives,
When the United Kingdom joined the European Cotrmunity, it had
o decide whether to apply the princmples underdying the European
instruments universally, i all ¢ases eoming beforc the English
courts. A contrary argument prevailed: there should be no change in
the cxisting practice of the English coarts in what could broadly be
deseribed as “non-Evropean” cases. The fifth set of rules goveming
the jurisdiction of the English courts therelfore contains the “tradi-
tional mles”™ developed by the judges and now stated in the Civil
Procecure Rules, The Rules of Count of many Commonwealth
countrics are based on the principles underlying these traditionul
rulcs, The technical basts on which the English courts upply the
traditional rules is Artd of the Judgments Regulation: that allows
national Taw to apply in cascs nod cuught by the other provisions of
the Regulation. The traditional rules are examined in the nest
chaplur

At one time it seemed likely that the Hague Conforence on
Private International Law would produce a potcutially world-wide
convention on judsdiction and the recognition and enforcement of
judgments, but after a decade of work the project had o be
abandoncd. The failure i instructive, for 11 reveals continuing
wnsions hetween the approaches adopted in the common law and
civil law graditions and between the jurisdictional rules developed in
the Ulnited States and those found in almoest all other countrics. '

TG JUDGMENTS REGHLATION

INTERPRETATION

Undzr the Twropzan Community Tteaty, where a court of fingl
appeal in any Member State finds that 4 decision on the interprots-
tion of the Kegulation is necessary for it to give judgment, it must

0l Jurisdiction and Jodzmenrs Act 1982, Sehd as subsCiuted by the Ol Jurisdiction
Ol HI00, 51 200030240,

T S WoCloa in Vawcedt, e, Seforr and Oeelamsest of Prvale Teterneioms! Lowe (Ot
Thnirersity Mress, Odord, 2002), p 2358 ; O Brisn, (2003} &5 MR 401,
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refer the malter to the Buropean Court of Justice.'® Other courts,
trial or appellate, will apply the principles aid down by the ECJM

SCOPE

Article 1 provides that the Judgments Regulation is to apply in civil 4-00%
and commercial matiers whatever the nature of the court or tribunal

but that it is not to extcnd, in particular, 10 tevenue, customs or
administrative matters.'s It does ool ‘1pp]], to {1) the status or egal
bd.[]dLlL} of matural persons, rights in prupcrty arising out ol a
matrimanial relationship, wills and svccession; (2} bankruptey, the
winding-up of insolvent companivs and analogous procecdings'®; (3)

seciad sceurity; ar (4) arbitration.

The catezary of “rights in property arising owt o a matrimontal
relationship”, excluded from the scope of the Regulation, is to he
distinguished  [rom  muintenance which is within it In Case
C-2200/95 Van den Boogard v Lanmen' an Enplish divorce court
ordered a lump sum payment and Lthe transfer of certain property,
and enfurcement was sought in the Netherlands, The ECJ drew a
distinclion between orders made for the purpose of providing
support for the wife, which would be o maintenance matter, and
orders effecting the division of propedy, which would relatc to
“rights in propecty arising out of a matrimonial relatdonship™.

Civil and commercial inatiers

The text of the Repuiation doas not define the key teem, “civil and =011
commercial matters™. In common lww countries, this term is not in
general use. T0 @ commeon lawyer, it appears to cover everything
which i$ not o criminal matter, and its use in inlernational comven-
tinng such as those negotiated at the Haguc Conference an Frivate
International Law has given rise w difficultics as a result.? In civil

13 B Treatv, Ards 68, 177, sl 234,

M 8z e express provizion to thag effoer in 1k oontext af the Brussels Convenlion, Cird
Tueisdiztion and Judgracnts aet 1494, =3(1). The I_u.;.u:u Comeentian is nat sphjeor ra
ingerpreation by the 100, bul an Lnglish eewl s obfeed m “take gooount of© any
principles Bzid dowr inoa relevant decision n anathar Contencting Stute: ihid s 30[1)
imserted by Civil Jwisdiction and Judgments At 1991, 51010, Lo Conreenlivn s, Lhe
courls sl alsa eonsidze e cxplanatnre reports published in e Oeinl Tournal: el
3530 (o5 smcnded by ST OI98WIHA wud 510 1990025910 aod 3BE) (insceoed by Civil
Turisdiztion and Judgments Act ¥01, 5 111, The repacts fre the Jeasrd seport on the 1963
et (O30 1970, C5uh: ghe Sollomses report on the 1578 Accessiom Convention ¢ibid.}; the
repurls oo tie 1982 s 196 Acoession Comventions, (30 Ve CA0H and 1060 C1E0); aml'
thor ou the Losano toxe (CRF, [9590 189,

AR AT,

2 e (Zuse | 3378 Crrdain v Nedlor [1979] BCR. T35

17 Cose C1HMEY Marc fuch & Con AG v Sociona laliora T _II'J.A_, The Aduniic Leeperir
[1<a1] B.C.IL [-3255, Provisional measuTes in sunpert of arbitratdon are ool sacladod: Casc
C 3105 Var Dden Aardioe AF 1 Deeo-Line [1900] 2 W.LEL 1181

" 500 ATEIZ), comsiderod helow, par 10154

0 [1997] ECR. B-T14T, [19907] QL. 759,

Mhee Me the Slote of Nonwels Apofication (Ves. T oand 23 1R 1 ACD T25; bedon:,
paralf 015,
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law countries, the mare wsual contrast s with puldic Law, though the
prceisc boundary s an unclear and shifting one, For this reason, the
Europeun Court held that 1the concepl was among what has become
a quite a feng list of teoms which mest be given an aulonomous
meaning, not tied to the oaderstanding of any one legal system. So
in the Ewroconre! casc®:

Euracontrol, an international agengy supplying air traffic con-
irol services to civil aviation in Western Europe, claimed route
charges allegedly uwed by Lullhansa, Evrveonirol was clearly a
public body, but that did not necessarily take the claim outside the
“uivil and commercial” category. The Coart held that the question
had 10 be asked whether the publie body was acting in the exercisa
of its powers, If it were nov, the matter woold be & “civil and
commoercial” one.

The reference to the public body acting in the excreise of jls powers
is nol to the English law notian of acting fuirg or shim viees, The
contrast is between a claim arising oul of the primary purposes of a
puilic authority, in the Curocontrol case the provision of air traffic
control services, and a claim arising out of activities not specific o
thosc purposcs, fur example the purchuse of food for consumgption in
the arganisation’s staff canteen =

DOMICILE

‘The concept of domicile has a very important place in the scheme of
the Regulation, Bt o definition s wiven only in the case of
companies and other “legal persans™,

Pl il s

Arricle 59 provides that in arder 0 determine whether a party is
(omiciled in the Member State whose counts are seised of 2 matter,
the court 3% 10 apply its internal [aw. So, if the English court has to
determine whether an individual parly is or is not domiciled in
England, it is English law that supplies the applicable definition of
domicile.

Tt was recogniscd that it would be vnsatisfuctory, indeed absurd, to
use In this context rhe traditional undevstunding of domicile.
Domicile in that sense can be very artificial, notably a8 a result of its
emphasis on permanent home and on the domicile of origin, and it

Tzt MATG LT Cremhdf v Fumcenmd | 1996 EAOLR. 1541,

7 Beg Chse 814573 Nethordunds Staee v Refer [1050] BECR. 257 {claim rclating to clearunce
of a wrock in 8 public warcrwiy by public auciority charged with that responsibility not &
civil or commercial mattery, Case O 1FRUL Seervay o Tidmene [1903] ECH [-1903

] I,’lea-t]:r; in 4 slute school teking punils on climbing top oof ag crercise of public antherity
powerih
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iz often difficult to ascertain. i deseribes a long-term association
belween an individual and a coontry: there is Do reason Lo insist un
such an associatinn hefare an individual can, for cxample, be soed
for hreach of contract. Instead a defnition of domicile was neasded
that could be applicd more readily and would be closer 1o the
understandings of domicile in continental Statcs as something not
chissimilar from habiteal residence. Scction 41 of the Civil Jurisdic-
tion and Judgments Act 1982 supplied this new definition in the
context of the Brossels Convention, and the same rules are applicd
to the Regulation in the Ciwl Junsdiction and Judgments Order
2001 2

The rules provide that an individual is domiciled in the United
Kingdom if and only if he or she is resident in the Unired Kingdom
and the nature and circumstances of the residence indicate that the
individual has a substaotal connection with the Uniled Kingdom.®
Theres is no definition of “residence™ or ol “substantizl connection™.
The latter could involve o time-consuming assessment of all the
circumstanees. To minimise the need for this, the miles provide Lhat
in the ¢ase of an individual who is resident in the United Kingdom
and has bheen so resident for the lsst three months or more, the
requitement of substantial connection is presnmed to be fulfilled
unless the contrary is proved ™ This, very convenient, rule resolves
most domicile issues, but the “substuntial connection” est is relevant
if it soupht either to defear the presumption or to establish the
acquisition of u domicilc within the three month period. Pefrofrade
fnc. v Smith® provides an illustration of that last type of case:

Mr Smith, born in England and of Brtish nationality, had lived
for some eight vears in Swilzerland; his wark was there and he
had a Swiss wife, He came 1o England on what was intended Lo be
a [our-day visit, Te was arrested and was bailed on condition that
he remained in England. He remained on bail for two years, and
ance the criminal preceedings were dropped decided to stay on in
England. The ssuc was his domicile 21 days after his imitial arrival
in England, and it was held that his cnforeed presence in England
did not indicate a substantial connection.

It is almost abways necessary to show that someone is domiciled ot
merely in the United Kingdom as a whole but in o parlicular part of
it, for ¢xample, in England. An individual is domiciled in a particular
part of the United Kingdom if, and only if, he or she is resident in
that part and the nature and circomstances of the residence indicate
thal the individual has 2 substantial connection with that part.®” The

& 51 20013%20. Sch 1, pura.d,

W Civil Jurisdictinn and Judamants Crder 20000, Sch 1, nara 05
= Civil Julissdiction and Judgments {drdec W01, Sch.l, para. (6],
2 [1044] 2 Al H.R. 345,

¥ Civil Jurisdiction and Judiments Onder 2001, Sech, |, para 94}
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presumption based on residence for three months applies in this
contest

There may well be cases in which the threc-month ralc is
unhelpful. Suppose D s appointed by his German company to come
t the Unired Kingdom o sct up a marketing and distribution
netwark for the company's praducts. He has been in the United
Kinegdom for six months, dividing his time as to two-fifths in
England, iwo-fifths in Scoiland, and one-fifth in Northern Ireland.
ITe has never spent a confinwous period of three months in any of
them, and may well be found not to have a substantial connection
with amy onc part. To deal with this type of case, the rules provide
that if an individual is domigiled in the United’ Kingdom: but has no
substantial connectton with any particular part, he is to be treated as
dorniciled in the part of the United Kingdom in which he is
resident &

Undgr the Judpments Regulation, it is somctimes neeessary to
determine the “place™ where an individuat is domiciled ™ An
individual is domiciled in @ particular place in the United Kingdom
if, and only if, hie is (a) domiciled in the part of the United Kingdom
i which that place is situated; and (b} is resident in that place.®!

The Repulation provides thut if a party is not domiciled in the
state whose courts are sesed of the maller, then, in order to
determine whether the party is domiciled in another Membcr State,
the eowrt is (o apply the law of that state® This contrasts with (he
approach under the traditional domicile rules, where English law is
always applied. There is another contrast: under the Regulation an
individual may have more than one domicile. It may be, for cxample,
that Freneh law would regard an individual as domiciled in France,
and Belgian law would aceept hitm or her us o Belgian domiciliany. In
such a case, an action may be bepun in either country.

‘The Regulation does not address the determination of the
domicile of a person in o Siate other than ¢« Menmiber State. The rules
in the Civil Jurisdiction and Judgments Order 2001 provide that an
individual is domiciled in such a State if and oaly if he is resident in
that state and the nuture and circumstances of his residence indicale
that he has a substantial connection with thut State.* [n this case,
there is no presumption hased on three months’ residence.

Corporations and associations

A different approach is laken in the case of 3 company or other legal
person or association of natural or legal persons: this will include
parinerships® and clubs with & defined membership, Artod(1)

* Cial JTurisdiction aod Judgments QOnder 2001, Scho1, paradiig.
A Civil Jurisdistion and Judeernenls Qeder 2001, Sch.l, paraf(5).
Hoep, under ArtE2) (maimenanee daims),

A el Jursdiction and hdgments Order 3000, Seh. |, paens(3).
™ A S0,

M Civil Turiediction amd Tedpments Ocder 200H, Sch. 1, mara (7).
MO v Bveres [2000] 1 WAL 851,

T
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provides that, for the purposes of this Regulation, such an entity is
domigiled at the place where it has its statutory seat, or central
administration, or principal place of business. Although it is unlikcly
in practive, this can mean that the entity is domiciled in three
different countries

The notion of “statutory scat™ & onknown In common law
countries, o the Regulation has a special rule that for the purposes
of the Uniled Kingdom and Ireland “statutary sest” means the
regislerad office or, where there is no such office anywhere, the
place of incorporation or, where there is no such place amywhere, the
place under the law of which the formation took place.™

There 15 one further complication. Arl.22(2) of the Repulation,
considered helow,” gives exclusive jurisdiction over certain dispules
about the constitution, disselution or acts of a company or associa-
ticm (o the courls for the “seat’ of that entity. 1o order to determine
ihe scat, a court is to apply its rules of private international faw.”®
The relevant English rules are set out in the Civil Junsdiction and
Judsments Crder 20015 For the purposes of ArL2202), a company,
legal person or assnciation has its seat in the United Kingdom it and
only if (a) it was incorporated or [ormed under the luw of a parl of
the United Kinpdem; or (b) its central managemenl and control is
exercised in the United Kingdom. A company, legal person or
association has its seat in another Stale to which the Regulation
applies if and only if ()} it was incarporated or formed under the law
of that State; or (b) its central managament and coniro! is exerciged
in ihat State. But it will not be regurded as baving a seat in such a
State if it was incorporated or formed under the law of o part of the
United Kingdom or if the courts of that other Stute would not
regard it us having ils seat there for the purposcs of Art.22(2).

Truests

Article 6U(3) provides that in order to determine whother a trust is 4815

domiciled in the Member State whose courts are seised of the
matlcr, the court shall apply its rules of private international law.
The 2001 Order provides thal a trust is domiciled in « parl of the
United Kingdom if the system of law of that part is the system of law
with which the trust has its closest snd most real connection?? Of
coutrse it 15 artiticial and nowvel to speak of the domicite of & trust al
all. But it is a convenient {orm of shorthand.

¥ g, The Peiokdangd [1990] F OB 361 {Brossels Convention case: company inzocperaled in
the Republic of Panama, bl it central nanagement 2né contonl exeecised io Geronwoy).

M Repnlation, At B0{2). For ciies vndar tha Brussels und Logano Conventions. see the Civil
Jurtsdiction and Judements Ack 1932, sd42.

51 Bee parad 0L,

AL 22

A kAl Junsdiction and Judpmerts Order 2001, Seh.l, para 100

| Jurisdietion wod Judgmens Qrder 2001, Schod, par 10
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EXCLUSIVE JURISDICTION

The Regulation sometimes pives “cxclusive junsdiction™ 1o the
courts of & particular country. The term has & spocial meaning in the
Regulatien, rellecting the fact that the Member States have agreed
that where a ¢ase concerns @ particular subjcct matter the courts of
one country within the European Upion, and unc country only, can
hear the case. Il a court of one Member State finds itsclf scised of a
claim which is priocipally concermed?! with a matter over which the
courts of another Member State have eaclusive jurisdiction, it must.
declare of its own motion that it has no jurisdiction.® The types of
case in which there is vaclusive jursdiclion are set out in Art.22.

Before that Article is examined, it is neccssary to idendfy and
distinguish two other situations arising under the Repulation. The
first Is where the parlics have reached o choice-of-court agrecment,
umder which a cowrt or courts are identified as having exclusive
jurisdiciion uver the dispute. Rather different rulcs apply in this type
of case, and they arc cunsidercd below.* The second situation is one
in which the Regutation provides that a certain claims (hy an insurer,
Or dgainst a consumer or emplovee) may only be brought in the
country in which the defendant is domiciled. This is not strictly a
vase of exclusive jucisdiction, not least because, as we have soen, the
defendunt may be domiciled in more than one country:

In considering whether any particular claim falls within the
jurisdictional rules of the Regulation, it is wise to begin with Art.22
on exclusive Jurisdiction. This Arvticle applies regardless of (he
domicile of the defendant; that means that it is relevant even if the
defendant is domiciled in, say, New Fealand a non-Momber State.
‘The cases in which a court has exclusive jurisdiction nnder Are.22 are
defined by reference to the “ohject” of the relevant proceedings,
which refers to the nature of the subject matter, nod (o the purpose
of the claimant in bringing the action¥® Exclusive jurisdiction is
piven (o the following courts:

(1) fmmovable propenty: in proceedings which have as their object
rights in rest in, or lenancies of, immovable property, the courts of
the Member State in which the property is situated: this s subject to
qualifications in respect of certain short-lerm lettings, and the maltter
is more Tully cxamined io the context of immovables, ™

(2) Comporations: in proceedings which have as their object the
vilidity of the constitution, the nullity or the dissolution of com-
panics or other legal persons or associations of natural or legal
persons, of the valility of a decision of their organs, the courts of the

U Wheat s the principal v in A case may de Jilficull lo Uetermine, cepectally ot the vutsed;
Wk Newderapeaticy Led v Kaiz |1991) Ch, 224 (issuc of whetler o resolmion aof 3 Board of
Nircetors authonsed acts ppesrcd the prinzipz! issne, not e ksue of breach of doty
imeclved in g acls Lonselves),

£ A

Al pura 4k,

 Mewikerpenticr L v Katz [19941 ] Ch. 236,

= Sec Telow, pia, 15005,
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Member State in which the company, legal person or associalion has
its seat* This head of jursdiction includes procecdings for the
winding-up of solvent companies, but the winding-up of insolvent
compapics iz outside the scope ol the Repulation® Where the
proceedings have as their ohject a decision of wn organ, the
jurisdiction of the English courts is not exclusive as against the
courls of other parts of the United Kingdom *#

(3) Public registers: in proceedings which have as their object the
validity of entries in public registers, the courts of the Member State
in which the register 15 kept. The scope of this head is limited in the
English situation, given that cuses involving the registration of land
will nsually be covered by Lhe first head; an example might be a cage
involving the Register of Aireraft Mortgages kept by the Civil
Aviation Authority. .

(4} Intelfectual property: in proceedings which concern the registra-
tion or validity of palents, trade marks, design or othet similar rights
required 10 be deposited or repistered, the courts ot the Member
State in which the deposit or registration has been applied for or bas
taken place (or is deemed by virtue of 2 Communily instrument or
an internalional conwvention to have taken place), or in which a
European patent has been granted. Infringement proceedings may
be included, where the substance of the dispute is the validity of the
patent or other right allegedly infringed.*?

(5) Enforcerient of judgmenis: in procecdings which concern the
enforcement of judgments, the courts of the Member State in which
the judsment has been or is to be enforced.™

JURISDICTION BASED ON DOMICILE

The principal basis for jurisdiction is that set out in Art.2(1), that
persons  domiciled in a Member State shall, whatever  (heir
nationality, be sued in (he eoorts of that state. This accords with
what we have alveady {dentified as a basic rule of “general jursdic-
ion™, requiring a link hetween the defendant and the chosen courl.
The domicile of the defendant in England is thus the primary basis
for the jurisdiction of the English courts under the Tudaments
Regulation. The defendant must bave o domicile in the Member
Stale at the time of the izsue of proccedings, which in Englund
means the time of the issue of the claim form rather than its service
on the defendant.”!

“ An exnpls is a dispute about the s ppaintment of direclors: Baretiee Foitings Lol v Speed
Trvestments L6 [HH04]) EWEA Cir 1512 For 1he sem, see ahave, parad-014.

7t L(20G), 5o the Schiosser reool, paras 37-58,

# Bee CpAl Jurisdicton and Judmoenls Aet 1363, Schod, c1HB) e subslilcted by 5T 240N 39248,

= ot CContrody Ll v S feeeertiovend (O RO Fed [15999] Ch. 33,

9 See Kraeadt OF Tarker Coo SAK v Qabazosd FH03] UEITL 31 [2003] 5 WI_R. 14

S Camade Trast Co. v Sroigenbers (Neo2p [2002] 1 A, L
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If the proposed defendant is domiciled in another Member State,
he or she may be sued i England oniy in sccordance with the mles
set out in ss 2o 7 of Chapter I of the Regulation, fe Axls 5 to 24
melusive.® Thase rules, shortly to be examined, include cases where
the defendant subetits 1o the jurisdiction, various cases of “special™
jurisdiction, and cases in which there is a jurisdiction agreement
within Art.23. ILeliance on the traditional Cnplish rules as Lo service
of process on 3 defendant duning the defendant’s temporary pros-
ence in England is expressly excluded by Arl3, along with bases for
jurisdiction under other legal systems judged cqually cxorbitant;
Cnaland is not the only villain.

Wheres the defendant is »nef domieiled i another Member State,
the jurisdictional rules applicable are those of the national liw of the
forum, in England the traditional rules, subject always to Arnl.22
which canfers exelugive jurisdiction on the courts of particular
Membay, States regardless of the domicile of the parties.™

SPECIAL JURTSDICTION

Article 5 deals with a number of cascs of “special™ jurisdiction, in
which 4 person domiciled in one Member State such as France may
nonetheless be sued in England because the subject matter of the
dispute is clogely connceted with Englund.

Caniracl®
The Judgmenis Regulation provides:

“A person domiciled in g Member State may, in another
Member State, he sued in matiers relaling to a contract, in the
courts for the place of performance of the obligation in
guestion” >

The first provision to be considered concerns “matiers relating to a
contract”, This will include cascs where there Is a diszpreemncnl as o
the very existence of the contruet,™ bul ool cases in which the
subject matter is a duty to conduct pre-contraciuzl nepotiations in
goncnd fuith.? :

ALY

A2 Artldl

H For insurance, ennsumer suad ¢ mplogpment conloicls, see pacs 41

FALH1)(). Far Arta{4) (action in conrract combioed will one relaling to rights i3 e in
mitialle prupeny}), sse para 15-L0H.

= Casg 38EL Effer St v Karmtaer [JUA2] AR, 8625

Folmre 33400 Fondede Offcine Meccoache Taccont dpd v Hebudek Waznor Shan
Mhusichinerfabeik e [W002] ELCRI-735T
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What is g contract?

The notien of “comiract™ is not identical in every legat system, with 4-021

different understandings of the houndary between contract and tort

or property law. For this reason, “comiract™ in the text of the

Regulation s given a “Repularion’ meaning, independent of the

catcgaries in national lepal systems; it caovers any mallers having

their basis in an agreement™ So, in Peters v Zwicd Nederlanedve

Aanpemers Fereniging.” (the dispule was hetween a TDuech trade

association and gne of s members. Under the association™ rules, a

percentage of any earninps within the association’s arca was to be

paid to the association, The issue would cleatly be eantractual in

English kv, bul Duteh law treated the relationship berween mem-

hers of an association as suf gererts. The Enropesn Courl held that,

as membership of an association creates between the members close

litks of the same kingd as those which are created hetween the

parties to a2 contract, their obligations should be regarded as

contractual for the purpose of the upplication of Avt3(1). . E
The cave-luw cmphasiscs the existence of a direct relationship a

between the partics. The contractual relationship must be between o

the parties to the litipation, so that benefits conterred on others, as

“third party beneticiaries” or as sub-purchasers, under some nationak '

legal systems will not be (reated as arising under a contract.® S
A difficelt issue was addressed by the House of Lords in Klefmvarr 4-022

Bengon Lid v Glasgow Uity Councifils D

Financial dealings called “interest swap agreements”™ had been d
undertaken by a number of local authorities until the House af i
Lords in a separate decision held that they were all vind as tefire
vires Lhe local authoritics, The plaintiff bank clazimed the return of
the money it had paid to the Council ender the invalid contrace, 4
claim classified in English law as one for restivmion, ar {or unjust
enrichment. "The issue was whether the claim for restitution fell
within Art.5(1).52

A bare majority {(Lords Goff, Clyde and Hutton) held that the claim
did not fall within Art.5(1}) il bad alvcady been decided there was no
conitraciual abligation on which the cizim could be founded, and that
was not now in dispute between the parties. Because of that unusual
feature of the case, it is net authority for a general proposition that
restilution cladims ¢an nover be within Art.3(1). Lords Mustill and

e WAT cronde Spr v Huwevilund 54 |1%53]) BCR. 1539 (agengy dispite invohdng
allegations of bad faith held contracimal).

5 Cage A4E2, [1967] FALR, 997,

E Case C-26M1 Nte Handte of Cie GmbIT v Trairements Mecupo-Chimpaes day Seejueey | 15407]
E.C.K. 1397 (sub-purchaser unable 1o wae e origital namefacire-supplicn of goods).

AU LSRR) 1 AT 15D,

4 The f=suc arcsc nnder 3chd of the JU82 Act the Convenlion as applied o inlm-UE cses
tuther than the Conventinm text dtself; the ECT had for et reason relosed o rle on Ihe
matter.
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Nicholls dissented, principally to avoid having to draw awkward
distinctions depending on how claims wore worded: the view 1aken
by the majority means that a claim for damages {or non-performance
15 within Art.5(1) but an additional claim in the same casc for the
rcturn of sums paid in advance will not be.

The obligation (1 question

It would scem obvious that “the obligation in question”™ means that
which is relied upon as the basis for the claim. This was the
intcrpretation placed wpon the text by the European Courl in £
Bloes Sprl v Bowver 54 where the cluim concermed an alleged
breach of the condition of exclusivity in an agreement appointing the
cluimant sele distribulor of (he defendant’s products in Belgium. 1t
wag immatcrial that other obligations vnder the contract feli 1o be
performed in Frunce,

Similarly, in Viskese Lid v Paud Kicfel GmbH% the {acts involved
delivery of machines intended to be used for a particular purpose.
The Court of Appeal held that the place of the obligation to deliver
goods At for the purpose was the place of delivery, In the case of
scven of the eight machines, delivery had taken place in Germany.
hut in the case of one maching delivery was at the National
Exhibition Centre in Birminghan, England, The English court had
jurisdiction only in respect of that machine.

It is of course possible for a claim Lo clate to several distinct
obligations, with different places of performance, When in trouble,
lawyers revert to Latin: aceessoriua sequitir principade, which means
that the court has to ientify the principal obligation and let those
other obligations accessory to the principul obligation be swepl up
with it.®* Identilving the “principal” oblipation may nut be at all easy,

An example is Union Transport Group ple v Continental Lines
8%

The plaintitfs claimed that ihe defendant shipowners had
agreed 10 nominate a vessel soitable for the curdage of telegraph
poles from Florida o Banpladesh and then 1o execute the
carmiape. The defendants had lailed to do so, When sved in
England, the defendants argued that the English courts had no
Jurisdiction: they were domiciled in Belgium, and the place of
performance must be the port of loading, in Florida,

The House of Lards hald that under o “tonnage to be nominated™
charter, the principal obligation is to nominare the vessel, and on the

B Case 18778 [1990]) KR, 1297,

FIFX] 3 AN LR 362, noted Bripgs, (20000 70 BUY BALL. )06, See slsn SR AL Fabe-Chal
Ltd v Eowen Dled Hluttcnwcnke Thale A0 [ 1¥%) 2 W LR, 1181,

A5 s RG0S5 Shemivan v Keicher [1UBT] O, 239,

s [1092] 1 WL.ILR, 13,
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facts that had to be done in London. Jurisdiction therefore existed
under Art.5(1).%

The Furopean Court has had to recognise that there can be cases
in which the claim concemns obligations of equal importance, where
it 15 impossible o identily one as “principal™ and the olhers as
“acecssory”™® In such a case, 4 court can take jurisdiction under
Art.3(1) only in respect of the obligalivn the place of performance of
which 15 within its territory. Althouph this can prodece inconve-
nience, the claim being divided between two or more courls, the
claimant always has the option of relying on Ar2 and bringing
action in the country of the delfeadant’s domicile,

Place of perfornmance

Although the notion of contract itself iy piven an autonomous
interpretation, it is for national law (including its rules of the conflict
of laws) to identify “the place of performance ™. The courts can find
this # surprisingly difficult task. Take the appuarently simple facts of
Borry v Bradshaw™

Mr and Mrz Barry retired from business in 1989 and went to
live in the Republic of Ireland. Mr and Mrs Barry emploved tax
advisers, including Mr Young They sued Mr Younp for nogli-
gence :md breach of contract in failing to secure capital gaing tay
retirement relief in respect of the certain years. Mr Young argued
that the English courts had no jurisdiction: he was domiciled in
Ireland and the plgec of performance under Art.5(1} was Lhore.

TTowever, the Couart of Appeal, applying the Brussels Convention,
held that, as the tax claim had to be delivered to the Inland Revenue
in England, the place of performance was there.

Annther, and more difficull, casc involving an . exclusive dis-
tributorship agreement is Boss Group Lid v Boss France SA.™

An English company, manufacturers of [ork-ilt trucks, setup a
French subsidiary to act as sole disttibutor of its products in
France. Both companies were later sold, the English manulac-
turing company to a German corporalion which had its own
distribution network in France, and the Trench company to a

"* Tar othar exemples, soc Sowree Lut v Rheinfand Molding A, [1995] B, 54 (Enplish
compaty prepared fo grant credit on imporied poods, sabjedst o nspection in eountry of
origing principal shlipation in that counlny), A.LC, Gawg (DA ) Lo v Fhe Frinid | 2000 2
Al LR 566 (reinsurince of earlguake fishs in Greeee; nntifieation of demage ta be in
Tagland, aed Whal held principal cbligation).

4125

M Thee Cd20097 Lewfeerir Divisinme Sintetici 3pAd v Hodetex SVHA [1909] CAOR, T 6747

{AfCcney Gontact commission payable in Maly, colics of ternination to be gicn in Bolginmg,

¥ Cnse 1270 frdusete Tl ftelisna Come v Duslop G [1976] B 1473, Case C-26842
Crvtope Made Crmmerciel Lad v Showe Mewalthay CmbF o 0994 LLCKE 1-2913; Case
Ce097 GIE Croupe Coneonde v The Sohadiwarna Paran [10%0] ECR, T-6307,

200 LLFr. 7o,

T11995] 4 AT FLR. VT,
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French businessmen. He claimed that the distribution of the
fork-ift trucks was now rouled through Lhe distribotion net-
work of the German parent company, in breach of 1he exclusive
distributorship agrecement.

The English company applicd te the English court for a negative
declaration, that there was no distnbutership contract or, if there
were, it had been terminated. At first sight, a contract for cxclusive
distributorship nghts in France is to be performed there. The court,
however, findimg that the trucks were delivered to the distributors at
the factory gates, held that the obligation was (o be performed either
in Enpgland (the place of delivery) or possibly-cverywhere (becausc 1t
was a duty not e deliver to anyone else), and “everywhere” ingluded
England. The last idea now seems untenabler the ECI has held that
a nepative obligation applying everywhere gannot be located in a
Member Stale at all™

Digatisfaction with Arl.5(1) arew: in too many cases, it seemed to
identify an inappropriate forom. Tt was redrafied in the Judgments
Regulation, with an additional provision as Art.5(1)(b):

“for the purpose of this provision and unless otherwise uereed,
the place of performance of the obligation in question shall be:

— in the casc of the sale of goods, the place in a Member
State where, under the contract, the poods were dalivered
or should have been delivered,

— in the case of the provision of services, the place in a
MMember State where, under the contract, the services were
provided or should have been provided™. ™

Under the Regulation, Bary v Bradshew would be decided dif-
ferently, a5 the services wore provided in Treland,

The new provision has o particular significance in cases in which
the ubligation in question i3 an oblization w0 pay, Under English law
and in the abscnce of a relevant contractual term, that oblipation is
located in the eredilor’s country, so that under the original Conven-
tion text the English court would often have furisdiction over a claim
by an unpaid English selfer against a forefon purchascr. This is less
likely wnder the Lcgulation, for it is the place of delivery —
commonly in the purchaser's country — that provides the forum in
the absence of agreemaent,

More gencrally, by locating the various obligations andsing under
contracls (o which it applics in a single country, the new provision
minimises some of the difficullics discussed above: it may no longer
be necessary to struggle with the idenlity of the “principal” and

™ Ciie C-2R3T0 Hesir A7 v Wassereeigniagstns Aired Kook Cembff & Co. K 13003)
PWLE, 1113 Tt faftowed Lhat there was no jarisdiction under ATt S0l

7'1n cases to wiich this new poevision does now apply, the mateer is goveened by the generz

wards of ArtS{1}a): se= ATLS(1Mch
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“accessorv” obligations, as all will have @& commen location
autributed to them.

Maintenance

The provisions in Art.3(2} of the Judgments Regulation dealing with 4-027

matters relating to maintenanes are considered in a later chapter.™
Tort
The Judgments Regulation provides:

“A person domiciled in a Momber State may, in another
Member State, be sucd in matters relating o orl, delict or
guasi-deliet in e courts for the place where the harmiul event
accurred or may ocour”F
Despite the apparenl allempt to pick up terms “tort”, “delicl”™ and
Yauasi-delict”, vsed in various legal systems, the phrase has an
independent “Regulation™ meaning, [4 covers actions calling into
question the liability of the defendant outside the field of mattvrs
relating to contracl.” The effect of so defining the scope of actinns
in tort is w0 exciude the possibility, which cxists in Hoglish domestic
law, of the action being available in either contract or tort at the
claimant’s optien; if the claim arises out of an agreement, il must be
pursued as a elaim in contract.

One aspect of Kieinwort Benson Lid v Glasgow Ciy Council,™ the
restitution claim after the invalid “interzst swap” agreements consid-
ered abave in the context of the contract head, Art.5(1), was whether
the claim could he hroopht under ArTL3(3) 45 a claim in tart. The
House of Lords answered in the negative becanse a claim based on
unjust enrichment “does not, apart from special circumstances,
presuppose either @ barmful event or a threatcned wrong”. The
resull 33 10 leave ar least spme Testitution claims wholly ouiside
Art.5, and the claimant must sue under Are2 in the country of the
defendant’s domicile.™

The place of the wnt

Article 3{3) is Imprecise in respect ol the vexed question of the place 4029

of the tort. In Bicr v Mines de Potasse d'Afsace™,

" Relowwr, para 10155

™ ATLA(3).

™ Cuse 18007 Kalfolls v Shroden, Afremefeneyer, Henpet & O, [1988] TCR. 565,

= [1959] 1 AC, 157,

B Coester Compuder S Lad v e [2001] LLPr 6%, ooted Yen, {20017 117 LK. 56
{onstructive (mmst based an kewwing assislancs; caim held within Aet.5(3]1

M Case 21076, [1970]) BCR. 1735 [1973] GUR, F0E.
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i market gardener in thc Netherlands complained that his
plants were damaged by pallutants in the Rhine water he used for
imigatinn purposes, He brought an action in the Dutch courts
against the defendants, & company domiciled in France, alleging
that the damipe was caused by their pumping chlorides into the
river from its Freneh bank.

The Eoropean Court held under Art.5(3) the claimant has an option
o sue either al Lhe place where the damage occurred or the place of
the cvent giving rise to i,

fier was a case of plysical damage. The European Court has
confirmed that it need not be read s limited to that type of damage,
and can be applied to (for example) Jumage o reputation in a
delamation context, as in Shevitl v Presse Alliance™:

;{x Yorkshire woman, the plainulf, worked in a burcan de
" chimge in Paris. France Soir carried a story that that hurcau was
uscd for money lanndering in the dregs trade. The plaintilf's
name was mentioned. The paper sold 200,000 copics in France,
and some 230 in England {perhaps 16 of them in Yorkshirc). S
sucd in England telying on Art.5(3), and it was held (hat
Jutisdietion existed under Arl.S(3) both where the article was
originaliy published (the place of the event giving risc to the
dumage)® and where damage to reputalion was sustained.

The European Court explained that the Bier principle was essential
It Art.5(3) was 1o have any reai ¢ffeel. If jurisdiction under that
provision were limited to the place the defendunt acted, it would so
often overlap with Art.2 as 1o be worthless. Bul the court placed u
new limitation on the effect of Ar1.5(3). If the action was brought in
the Member State where the publisher of the lbel was cstublished,
the court could award damages for all the damage sustained by the
plaintifi, wherever it oceurred; if the action were in one of the stales
where her reputation was damaged {(on the periphery, as it were),
the court could award damages only in respect of the Jumage
susiained in that state.

The place of dumage for this purpose is where the relevant
physical damage or ceonomic loss is directh sustained. For example,
had the claimant in the Bier case been a company with English
shareholders, it conid not have invoked Art5(3) as giving the
English comrt jurisdiction even though it might have suffered consc-
quential financial loss. Had the rule been otherwise, almost every
business olaim could be brought in the claimant’s forum.# So in
Dumez France v Hessische Landesbank®:

% Case C-GHA3, [1905] EOR. 1415 [1995] 2 AL 16,
L Tnr o similaT viow 0 a misrepresentztion contosr, wee Dopmicresr 68 U Sty Foek Cerp

11990] Q.1 544

4 8ec Case C-304093 Memnan v Liowds Bank ple [1095] RLOR. 12719,

4 Case 22H40, [1900) ECH. 1-48,
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I}, a French company, had German subsidiary companies ;
cngared in a building projoct, financed by loans from the defen- o
dant bank. After a dispule, the bank suspended the loans and the Pl
project came to a halt. D sued in France, arguing that it sustained
loss al its registercd office in Parls.

The European Court held that jurisdiction must be limited (o where
the harmmful event “directly produced its harmful effect on the
person who 18 the immediste victim of that ovent” and would not
normally cover the domicile of an indirect vietim.

The samc principle applies to further losses suffered by the
ariginal victim. In flenderson v Jaouen, ™

the claimant, an Enplishman, was injured in a road traflfic
accident in France and was swarded damages by a French court in
an action against the other driver amd his insurers. He began fresh
proceedings in England some 17 years later, claiming that his stute
of health had deteriorated in the ensuwing years as 5 direct result of -
the accident: this, he arpued, was a “harmful event™ occorring in
England.

The Court of Appeal applied the Dumez France principle, The only <=031
“harmful event” was Lhat which occurred in France.

The notion of the “harmiul event” isell s, however, W be given a
broad interpretation.® It has been held to include the “undermining
of leyal stability™ by (he use of unfair contract terms, a miing
coloured by the need W pive practical olfect v the Dircclive on
unfair terms in consumer contracis.

The final words of Art.5(3), “or may eccwn™, have no counterpar
in the carlier Convenlion (exts bul probably reflect their intent. It is
now clear that an action o prevend a torl occuriing is within
ATt5(3).

Civil ¢laims in eriminal preccedings
The Indgments Regularion provides: 4-032 o

“A person domiciled in a Member State mav, in another
Member State, be sucd as regards & civil claim for damages or
restitution which is based on an act glving osc to criminal
proceedings, in the court seised of those proceedings, o the _
walent ‘that that court has junsdiction under its own law to ) "
enterlain ¢ivil procecdings” S A

This relates to such claims as those of a pariie civile intervening in L
French oriminal cases; there is no direct English equivalent. R

P o0z] 1 WLE 2970, ueted Dricps, {M02) T3 DY DL, 458,
¥ Cage - 1700 Tengm fier Ronsemwrierinfernotion v Henke! [2003] All ER. (EC) 311,
* art54). o




4133

4024

T8 Jurisdiction; principles and the Europeun ndes
EBranches aod apeocies

Of grealer fmpurlance is the provision in the Judgments Regulation
aboul branches and apcncics:

“A person domiciled inoa Member Slate may, in anoller
Member State, be sucd us regards disputes arising out of the
aperations of a branch, agency or uther establishment, in the
courts for the place where the branch, agency or other estab-
lishment is situated” &

It is an entireiy familiar [cature of economic life that businesses
establiched in ene country will also operate in other countrics. This
is trie by definition of the big multinationuls, but a relatively small
compuny may degide (o sct up a manufacluiing, assemily or
disttibulion plant abroad, or at least to have a representative office
in a foreigh capital to help in marketing its preducts. Tt may operate
in the foreign country dircetly, or through the agoncy of another
campany, or it may establish its own subsidiary company for the
purpose. A fundamcntal aim of those who created the European
Economic Communily was the facilitation of just this type of activity.
The question is how many of these arrangements arc “within the
scope of this part of the Regulation. It is important (0 note that it
applies only where (he defendant is domiciled in a2 Member Slate,
and mot, for example, 10 & branch of a United Stales corporation.®

The terms “*branch, agency or other establishment” have “Repu-
lation” meanings. The court must ask whether a particular entity acts
a8 a0 cxtension of Lhe parent body, is sulyjeel W its direction and
control of the parent body, winl has “the appearamcc of perma-
nence™® A merc sales agency, especiully where the apent may
represcnt several firms and merely transmits orders to the relovant
principal, will not qualify.” In Lhis context, the corpomte structure of
a group of companies may ool be decisive; an entity may be an
cxtension ol (he “parent” body in this scnse even though the
“parcnt” body 15 actually onc of 1ts subsidiarics; commercial realitics
are 10 e cxamined !

Agticle 3(5) refers to claims arfsing out of the “operations™ of the
brinch, agency or viher establishment. This potion includes matters
concerning the management of the agency or branch itself, such as
those concemning the situation of s premises or the Jocal engage-
ment of staff 1o work Lhere; to undertakings cntered into there in the

AT S5

* Conlrast the position wider e zpecial moles for insurases, consumer and canployment
COOtracTs (Al 2], L3(2) and 15200, all considered bl

Wieare TG De Bloes Aot v Boweer 54 [1976] EOBR. 1497, Crac 3378 Simnufer J4 v
Srer-Femoas AG [L93] KO 3. 2183,

B O Bloer Sl v Boener SA, above; Cuse TMWWEO Blarckaors amd Willemas PEEA ¥ Trogr [T9#1]
E.CL. 819

¥ Case 2EEE SAR Schone CGmbH - Perony Roeciild [19H7] FLCR. 4903,
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name of the parent body; and to non-contractual oblizgations arising
from the activities in which the branch or agency has engaged.™

It was once held by the Earopean Court™ that Art.5(5) had to he
iimited to contracts which were to be performed within the State in
which the branch, agency or ather establishment was to be [ound,
but the Court luler recognised that such an interpretation had no
basis in text, and would make Art.5(5) largely redundamt as it would
overlap  almost wholly with Arl.5(1}. So in Liayds Register of
Shipping v Soc. Campenon Bernard® the Courtt upheld the juerisdie-
tion of a French eourt over a dispute as to quulity-control duties
undertaken by Lloyd’s, domiciled in England, at their Paris office but
tey be carricd out in Spain throwgh another Lloyd's office there,

Trnsts

There wore no provisions as to trusly in the original Brusscls
Convention as the trust dewvice was unknown in the law of the
signatory States. The ext has made provision for Irusts since the
Accession Convention of 1978, and the Repulation now provides
that:

“A person domiciled in & Member Stete may, in another
Member State, be swed in Itis capacily as scllor, trustee or
beneficiary of a trust created by the operation of a statute, or by
a written instrument, or crealed orally and evidenced in writing,
in the courts of the Member State in which the trust is
dowmicilad™ *

The trust must have been created by statule or by a wrilten
instrument: resulting or constructive trusts are not included. Nor are
trusts urising under wiils or intestacics, because wills and Imlestacics
are guiside the scope of the Repulalion.™ Acticle 5(6) applies to
disputes relaling e the internal relationships of Lhe trust, such as
disputcs between beneliclarics or botween trustees and beneliciaries,
and not ta disputes relating o ils cxlemal relations, such as the
cnforcement by third parties of contracts made by trustees.®? The
domicile of a trust has alrcady been considered®; it is (esied as at
the tinre when proceedings arc commenced.™

= Cave 378 Somafer 84 v Sazr-Feripes A0G, [19M] EC.R. 2180

2 In the Sontafor case, ahune,

 Case C—43WHE3, {1995 ECR. I-961. For the applieation of U sauy approsch w  eluim in
ront, seeAason edwek Cemiud v Den Wonke foek A54 [2I03]) EWCA Civ 147, [2003] 8.
110, :

= ALA(A

“ Art 1y Schlosscr, para52.

¥ Behlosser, para. 1M

™ S chove, para. 4115,

B Chellaewer v Challuram (Wa.3) [2002°3 A ER. 17,
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0 Jurdsdiction: principles and the Enropenr riles

Shipping C1%es

1 5{7) providus that where by vi:tue of the Regulation a court

He f[:&fn::.d!iigh:gepr State has jurisdiction I actions relating to lability
from .lhe use or Dperation of 2 ship, that court, of any other court
substituted for this purpase by the E:ltm‘pal law ‘of‘ thz}t Member
smie, chall also have jurisdiciien ever claims for linutation of such

Hirhitity.
MULTHPARTY CASES AND COUNTERCLAIMS

Cn-defendants

4037 A person domiciled In another Member State who is one of a
gumber of co-defendants may also be sued in the courts for the
lace! where any one of them is domiciled,? provided the cltaims are
5o cosely connected thal it is expedient fo hear and determine them
(gether to avoid the risk of imeconcilable judgments esulling from
sepatate proceedings.® The testof the Regulation says nothing about
the tasis of the clzims, and sodnzs ot scem o preclude reliance on
ArLH{1) when he ciaim against onec defendant is in contract, against
the: eiher in torl, The Burepean Court has held, possibly obiter, tlmtl
a elaim in contract cannot be “connected™ for the purposes of
ATLS([) 1o one in tort? but the obscrvation has been doubted by the
English Court of Appeal
[t will be seen that Art£(1) may npertc su as Lo allow a claimant
tosue & foreign defeadant in ihe domicile of anather, less important,
defendant.

Third partics

4038 A person domiciled in @ Member State may also be sucd as a third
party in an actian on a warrnty or guacantee of in any other third
party proceedings in the coun ‘seised of the original proceedings,®
unkess thuse were instituted sobely with the objest of removing the
original defendant from the jurisdistion of the court which would
otherwise be computent ?

T0ne af Lhe fow podnts i the
established
1Ak the Ltk of the I ol fle (1= . T . "
Solenders Va2l Z002] 1 A g L]-:n fesrm rather than it service: Canadz st Ca v
1 i . .
ALY e OvISO 532 new i L gy, tut it reflcers eatlier case-dan: Case 189/67
T v aac Ky, Hengr & €. (1938) E.C.R. 5565,
el FTLe A v ol bevmachtingskanivor B |E998] 1-E.CR,
5 [, - -y
f,f‘"m.j I:Eﬂd['ﬁ“ Ii; Hnlias auf P 1o U] 2 Liowd's Kep. 339, 196 Coorl af
. “ﬁ‘][:hf]’ the basts Tor -I':ﬁ_ji:;.lhfa E{”“Peim Court buk el claint was settbed.
er somz other basis; {‘ja.y_, :;;Emm AU origingd proccedings vaas the defendanrs domicilc
E°R. 1-185. INES Kimgres Agersiar Hagen (ithf v Zeehage £,V 1990
1 AnE() The =i
:;:g;]tﬁ u jElrdeliiltl:i';z Z{pﬁ:n'r'{:] %annat be relisl opon do deprive the thind party of the
B, 73, SPEEMICE under Ar2Y Hougll v P& O Conteiners Lif [1999]

Regalziom g6 which domizile af partcular place muee ho

The Judgmients Regulation

Countcrelaims

A person domiciled in a Member State may ulso be sued on a
counterclaim arising from the same contract ar facts on which the
original claim was based, in the court in which the ariginal ¢laim is
pending.*

INSTRANCE

The original Brussels Convention text made special provision for
jurizdiction in matters of insurance® in order to protect the policy-
holder, the supposcdly weaker party. As Schlosser says,'® the acces-
gion of the Untted Kingdom introduced a totally new dimension to
the insurance business as it had hitherio been practised within the
Eoropean Community. This was becawse the London insurance
matket has such a large share of worldwide insurance business,
particularly in the international insurance of large risks. In such
business the policy-holder is likely 1o be o powerful multinational
corporatinn which Joes not need the protection given by the original
Convention to an individval policy-holder insuring his or her house,
cat, ot life. Changes to take account of the new situation were miude
at the time the United Kingdom accedod and again when the
Judgments Repulation was furmulated. The result is the very compli-
iled law contained in Arts 8 10 14,

These provisions provide an almost exclusive code poverning
jurisdiction “in matlers relating to insurance™ and with two excep-
tions other bases of jurisdiction cannot be relied upon: the excep-
Lions arc Arts 4 (application of national jurisdictioral rules jn certain
cases) and 5(5) (disputes concerning the operations of a hranch,
agency or other eslablishment). In addition, the general rule giving
jubsdiction to the court of a Memher States before which a
delendant enters an appearance! applies ta insurance as 1o other
cases,

The basic rule is that an insurer domiciled in a Member State may
be sucd (a} in the courls of the Member State where the insurer is
domiciled {a basis corresponding Lo Lhal in Are.2), or (b) in the case
of a co-nsurcr, in the courts of a Member State in which procecd-
ings are brought against the leading Insurer (4 provision similar to
the  “co-defendants” provision in Art.6(1), Dut  distinguishing
between “leading™ and other insurems), or (©) in another Member
State, in the case of actions hrought by (he policyholder, the insuréd
or a beneficiary, in the counts for the place where the plaintiff is

& ATTACE.

*Tor the scape of this pluase, see Case C—=H2US Dhivernd Gererad bowrunce Cr v Group
Josi Refnsziranee Ca. 54 [2H00] 1 Q.B. 68; dgmew v Landimebangsbgbmens: [2001] 1 A0
22%,

= mara, 136

U At 24,
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domiciled.’? The effect of these rules is enlarzed by the provision
that an insurer who is not domiciled in a Member State but has 4
branch, agency or other estublishment in one of the Membcer States
is, in disputes arising out of the operations of the branch, agency or
establishment, deemud to be domicilad in (hat Member State.?

In respect of liability insurance or insurance of immovable property,
the insurcr may in addition be sued in the courts for the place where
the harmtul event occurred. The same applics if movable and
immovable property are covered by the same insurance policy and
both are adversely affected by the same contingency;™* and it respeet
of liability insurance the insurer may atso, if the law of the court
permits it, be joincd m proceedings which the injured party has
bromght ygainst the insured.*

Cm the other hand, an insurer'® may bring proccedings arainst a
policyholder, the insured or a beneficrary only in the eourts of the
Membat State in which the defendant is domiciled.’” This rule is
subject 10 a number of exccplions: where the applicable rules
governing direct actions between injured party and insurer so
provide," when a counterclaim is brought against the nrlgmul
plaintiff,” and in certain cases in which the parties hagvu pive
jutisdictinn to a court by agreement 2! This last possibility is hedged
about by complex ules designed to protect individuals: cases of
marine, aviation and “larse risks” insurance are treated ditferently.”'

CONSUMER CONTRACTS

Section 4 {Arts 15-17) of the Regulalion contains special provisions
for junsdiction over consumer comtracls in order to protect con-
sumers, (he economically weaker party. These provisions provide an
almost exclosive code, apd other bases of jurisdiction cannot be
relied upen, with two exceptions: the cxceprions are Arts 4 (appli-
cativn ol national jurisdicttonal rules in certain cases) and 5(5)
{disputes eoncerning the operations of a branch, agency or other
cstablishment). In addition, the general rule giving jurisdiction 1o the
court of a Mcember State before which a defendant enters am
appedrance®? applies in the cunsuner contest ai elsewherc.

There are important definitions of “consumer™ and “consumer
contract” in Art.15. A person s a “eonsumcer” only if he or she

12 Art O01).

13 Al 002,

11 Are10. .

AR | For irect acdonss butssco inured penty and insurer, se Al 1{ZH3).

= Whether or ool deouciled in 2 Member Slale: fondun Drend Priv g v Raltic fresuromce
Crrann [1999] 2 ALC, 127, ) ]

17 A1 Mew Harapehive fnsarasce o v Strohag Ban A0 [1992] 1 Lhead's Rep. 361

'S A 113, 12010 .

% Arc 202X fordew Grane Pric Lid ¢ Bakie Inweraace Groog [19909) 2 AC, 127,

Bard

2 B Aris. 1305], 14,

= A4,
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- e e

The Fudgmenty Regulation 83

concleded the conrract “for 4 purpose which can be regarded ns
being outside his or her trade ar profession”.# The ECT has held
that this brings within the consumer contract ¢atcgory only contracts
concluded for the purpose of satisfying an individual’s own needs in
terms of private consumption.® [L s not clear how this would apply
to, for cxample, a professor of law buying a computer partly for
private use but also (0 asxist the process of editing a legal wxthook:
the professor's relative ignorance of computers ensures that he is the
weaker party, but he had a professional vse in mind, and so he
appears ol o gualify.

A Hconsumer contraet” includes a contract for the sale of goods
on instalment credit terms;® a contract for a loan repavable by
instalments. or any other form of credit, made 1o finance the sale of
goods; or any other contract (wherever concluded) with:

a person who pursues commercial or professional activilies in
the Member State of the consumer’s domicile or, by any means,
directs such activilics to that Member State or 0 several states
including that Member State, and the contract falls within the
seope of such activities.

The root idea behind Lhis provision is that a business which sccks to
cnter Lthe consumer markel in a particular countsy cannot complain
It it finds itself exposed to litigation there. This applies even if the
transactions which the business seeks to promole have effects in
another country: for cxample, a French company adverlising in the
English press time-share arrangements for the use of apartments in
Spain could be sned by an DCnglish comsumer. Although United
States law does not huave this type of protective jurdsdiction for
consumers, the Repulation has echoes of the American notion of
jurisdiction buased on “doing husiness” in a State. The Regulation
provision caused much controversy, primarily because of its effect on
c-comumerce. The Ewropeun Commission ohserved, in making the
proposal on which the Regulation is based,2® that:

“The concept of activities pursued in or dirceted towards a
Memhber State is desipned to make clear that [Art.15(1Hc))
applies to consumer contracts concluded wvia an intoraclive

B ALY Assignees of flio origing] cowsumer are oot included: Casg C-8900] Sheorsn
Leiprrere Futtore doc v TR Trenifiandpesciofoll Jor Vernogemmervaliong | 1993] BECE.
1-15% nor 2ed ciilfumer weacktions: Case C-26700 Farer Sor Konsunrersenin famation
Hendel [2005) AL ELC [EC) 311

oy (2005 Hanidaau o Demunkir SRE [1907] ECR. [3767.

2 Sue Cuse 13077 Sartere Aemeand ¢+ Pand On X0 [1978) LR, 1453 {dccided onder an
catlizt t2al uf the Convention].

BB | 1993 O, CATRL Rennelt, (2K 50 LC LA, 725 and, more generally, Fren, {HID3}
52 L. 665, The Drussels Convention equivalene af At L5 00ch spoke of “any ather
canlrasd for the supply of poods of a codlzact Moc the supply of seovices™ and “(a) o the
srale of e cansemer's domicfe the conclusion of Lhe contract was preceded by 5 speciic
invitation uddressed w him ar by sitvertising, and (0] we cowsumer Lmk in hat stk the
sieps necesgany [ae the cenchudon af the contract
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website accessible in the Statc of the consumer’s domicile, The
fact that a consumer simply had knowledge of a service or
possibility of huying goods via a passive website accessible in his
country of domicile will not trigger the protective jurisdiction,
The contract is thereby trcatcd in the same way 35 a contract
concluded by telephone, fax and the like . . "

The European Commission admitted that some of the concepts were
in fact difficult to apply, 2nd noted the anmdety of commercial parties
that & website accessible from anywhere in the world could lay them
open to litigation in any country unless they were able to rcfuse to
deal with consumers resident in stated countrics, so that, for
example, an English company could indicate that it would not accept
orders from New Zealund.®

Contracts of Iransport are excluded,® because thore are specific
rulzs in the various intermational transport COTLYCHLIONS.

The cffect of Art.16 is rhat a consumer may bring procecdings
against the other pary to a contract either in the courts of the
Member Stute in which that party is domiciled or in the courts of the
Member State in which Lhe consumer s domiciled.® Procccdings
may be brought ugainst a consumer by the other parly to the
contract only in the courts of the Member Stalc in which the
consumer 18 domiciled.®® A consumer who enters into a contract with
a4 party who is not domiciled in a Member State but who has a
hranch, agency or other establishment in one of the Member States,
has the benelt of a special tule: (al party is, in dispules arising out
of the operations of the branch, agency or cstablishment, decrocd to
be domiciled in that staie™

There is further protection of Lhe consunier, against the effect of
jurisdiction clauses. The rules as to jurisdiction over consumcr
contracts may he depurted [rom anly by an agreement {a) which is
entered into after the dispute has arisen; or {b) which allows the
consumer Lo bring proceedings in courts other than (hose indicated
in thuse rules; or {¢) which is entered into by the consumer and the
other party to the contract, both of whom are at the time of
conclusion of the contract domiciled or habitually resident in the
same Member State, and which confers junsdiction on the courts of

*"Thare 5 concern in same, geagraphically solatsd, countries that their consumers may find
thermselves cxcluded from Lhe oew [orms of commerce altopetbor, Soc @ren, (2003) 52
LC.L.A3, 665, Within a very dillever: set of jurisdiclional peinciples, 118 develapments tuve
alsn cmohasised whist une courr doseribed as o speclien of sifvations where a Jefendan
does hustness over the [ntempct. AL ome exireme #ro eses taab imstve e knewing and
repeated wracsmission of computer files ovey 1y interret; at the ather those 3 which the
eeller ks simgly postzd informalien on % wohsite which i amcessible to nscrs resideat in
1he formum stare; the Eormer bul ob (he Taber would give Jurisdioion o a “doing business”
Vasis: Hippe Masafacietag Co v Figpo Dot Com fae 952 F Supp 1119 (WD Fa, 1997). Sec
Fahy, (2002 51 1. LG, 535,

I Art 1] (bt oot packages oovering botl transport 2o seonemeadation).

= a1y

3 A, LG[2Y, ATt LR doos oot ulfeet e tight ro hrimg o cowreeclaim in the cooet inowhicty, in

- apeoTchance with 5.4, the vripinal daim is perding Acc 163,
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that state, provided that such an agrcement is not contrary 1o the law
of that state.’®

INDIVITHWAL CONTRACTS OF EMPLOYMENT

The earlier Convention texts contained no special provisions govern-
ing cmployment contraets, so that jurisdiction was given to the court
of the defendant’s domicile (under Art2) or the place of perfor-
mance of the obligation in question {under Art.5{11). Tn u series of
cascs,” the European Court ignored the plain langeage of the text
and heid that in the ease of individual contracis of uhﬁ'uplu}rment there
had to be & single place of pedformance: that in which the
employee’s duties were performed. The justification offered for this
exercise of judicial creativity was that contracts of employment have
special features, ootably the existence of mandatory rules designed
to protect employees and of colleetive agreements, which made the
fragmentation of employment cases between jurisdictions especiully
undesirable. in the Tudgments Regulation, provisions retlecting (he
carlier case-law form Sectian 5 (Arts 18-21),

As 15 the case with the comparable provisions as to insurance and
consumer contracts, the Seclion provides an almost exclusive eade,
and with two cxceptions other bases of jurisdiction caonot be relicd
upon: the exceptions are Arts 4 (application of national jurisdictional
tules I certain cases) and 5{5} (disputes concerning the operations
of a branch, agency or other establishment)™ In addition, (ke
general rule piving jurisdiction 10 the court of a Mcember States
before which a delendant enters an appearance™ applics in the
employment context as ¢lsewhers.

Claims agamst an employer are governed by Ar1.19. An employer
domiciled in & Member State may be sued in the courls of the
Member State whers the employer is domiciled (2 mle corespond-
tng 10 that in Art.2). The scoupe of this jurisdiction iy extended by (he
rule that where an employee enlers inte an individhal contract. of
cmployment with an employer wlis is ner domiciled in 1 Member
Stale but has a branch, agency or olher eslablishment in one of the
Member States, the ewployer 1s, in disputes arising out of 1he
operations of the branch, ageney or establishment, deemed to he
dumiciled in that Member State.® The cmployver may also be sued in
a Mumber State other than that of the employer’s domicile:

(a) in t}_m courts for the place where the cmplovee habiully
carmies out his work or in the courts for the last place where
he did &, or

T ALLIT.

¥ Pegioning with Case 13381 Juereed v Schwal [1922] COIL 1601,
= ATHL18(1).

AT,
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(b} if the cmployee does not or did not hakitually carry out his
work in any one country, in the courts for the place whers
the busincss which cngaged the cmployee 15 or was
situated

The approach taken to the rule in sub-paragraph (a} reflects a
coneern (hal where work 1s performed in more than one Member
State, it is impartant to avord any multiplication of courts having
jurisdiction, so that the rule should not be read as conferring
concurrent jurisdiction on the courts of cach aof rhe states involved.*

The reference to the place where the business is situated will often
point to the eountry i which the employer is domiviled. at Jeast in
thosc cases in which the employce s recruited by the emploving
firm's head aoffice, so adding notling to the domicile basis of
jurisdiction under Art. 19(1). That no deubt inlluenced the Europoan
Court to adopt another bold [nterpretation of the text and especially
of the phrase “if the craployee does not habitually carry out his work
in amy oné country”, 50 as lo maximise the number of ¢ases in which
ATL19{2)(a) applies. In Rudten v Cross Medicat Lid™ the plaintlt had
an office in the Netherlands to which he returned after euch business
trip, but spent only two-thirds of his time in that country, the rest in
other States. The Court equated the place where the employee
habitually carries oul his work with the place in which the emptoyee
had “cstablished the effective centre of his working lime and where,
or from whicl, he in fact perfurms the essential part of his dutics vis-
g-vis his cmplover” (in that case, the Netherlands). The Court noted
thar that is the place where it is least expensive Jor the employee to
commence procecdings against the employer or to defend himself in
such proceedings. The courts for that place are also best placed and,
therefore, (he most appropriate (o resolve the dispute relating 1o the
contract of cmployment.

This development of the text of the provision was taken further in
Weher v Universal Ogden Sernvices™ where the Court held that the
place where the employee acinally performed the cssential part of
his duties was normally the place where, the whole of 1he tenn of
employment being raken into accouni, the employee spent most of
his working time ciopaged on the cmployer’s busingss, but that it
could be otherwise if Lhere were circumstances showing that the
subject matter of the dispute was more closely connccled with a
diffcrenl place. That might involve locking at the nature and
impertance of the work done in euch place.

The employee is further protected by the rule that an croployer
may bring proceedings only in the courls of the Member State in
which the emplovee s domiciled.*! ‘The ¢mplovee is also protected

" ATE 1T

2 Cane C=12502 Mujor I8C Lad v Craly [1495905] LOK T-4073,

™ (e O 33T, [1097]) FOLTE 1-5T ddewling with the equivalznt plrase which then hurmed
part of Are 3Ly of the Eoessels Convendian.

W Case =740 |2002] L8, 1180

AT Mul ke pnovisions of 53 do oot alfect U enployers righe o bring
cvamier-clatm in lhe cemt inowhich, in sccondacce @itl Lhe sa¢tian, the ongnal elaim s

pending: St 20025
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against the effect of jurisdiction clauses, The rules us to jurisdiction
over cmployment contracts muy be departed from only by an
agreement (a) which is entered into after the dispute has arisen; or
(b} which allows the cmplovee to bring proceedings in courts other
than thosc indicated in those rules.*:

CHOICE OF COURT OR JURISDICTION CLAUSES

Any well-drafted contract which has factval links with more than one 4048

country will contuin a choice of court or jurisdiction clause. This is
alten in an “exelnsive™ form, providing that all disputes between the
partics ansing out of the contract st be referred to a named court
or the courts of a named country, Lesy frequently it takes u “non-
cxclusive™ form, the parties agreeing that dispuics may be referred to
such a conrt, without secking to preclude any other possible forum.
The court sclected may be an English court or a forcign coort.
Different considerations apply to these diffcrent categories of case.
The Hague Conference on Private Tnternational Law, as the one
roduct of its abortive Judgments Project, has prepared a dradt
Ll"unventiml on Choice of Court Clanses, to be considered for
sigmature in 20035,

Clanses selecting the coarts of an EU Member State

A clawse giving jurisdiction to the English courts or those of another 4-049

Member Statc of the EU will often fall within Art.23 of the
Judgments Regulation. Art.23(1) applies (0 agreemcents as to juris-
diction buetween parties on¢ or more of whom is Jomiciled in a
Member Statc and which mect certain formal requirerments. Thesc
tre that the clause must be (a) in writing or cvidenced in writing,
any communication by ¢leetronic means which ean provide a durable
record of the agreement heing treated as in writing™: or {b} in a
lorm which accords with practices which the parties have established
belween themselves*; or (u) in international irade or commerce. in o
form which accords with a usape of which the pariies ure, or ought to
be, awate and which in such trade or commerce is widely known to,
and regularly observed by, parties to contracts of the type involved in
the particular trade or commerce concerned,* Nutional law may nol

A

** Iaclucing the articles or stalutes of o oompany: Case Z1AED Fowell Degfpn v Petsse | [1902F
ECR. 11745 Wheee aa oral agreement i contitried [ wiitiua, the written degmcnr
ncod Aol be produced e the parce bouend Ty the clanse bt there should be evidenae of
soccpiinge by kit party: Case 783 Purtenreederet 200 il Russ v Baven & Feroehoortf
deng NI 193] O R 91T Case 231K Ferghactior GrebdF v 454 54 [L983] FUCR, 2664,

A3

* This possihiley eascs some praclical problems, wo that of e [@Eell rensws! of written
clawues which heve in their own ters capired: see Case 31385 foce S Sed v Fan flocd
M [1950] ELCR. 35057

" Eee Case (710608 Matescliffphete-lecmsermmfall o v Ler fravieies Rbememes 400
%97 EATR. 1-911,
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invalidate agreements by requiring additional formalities 1o thuse
prescribed hy Art23.97

An agreement mecting these Tequirements snd specifving a court
or courts of a Member State®® gives thal couwrt or thesc courts
jurisdiction for the purposcs of the Regulation. Unless the parties
have agreed atherwise, such jurisdiction is exclusive,

If none of the partics is domiciled in a Member State, the courts
of uiher Member States have no jurisdiction unless the chosen court
declines jurisdiction® This appeass to apply cven if the agreement is
non-exclusive in ils Wwrms.

The need for agreement

Article 23 is nou altogether easy to interpret. Tn Fafarge Plasterboard
Ll v Eritz Peters & Co KRG

. L was an English compuny making gypsum plasterboard, F was
a Geman company, supplying liner paper [or pypsam plaster-
board. F appreached L offering o supply liner paper. An order
waus placed. On the back were 1's terms of trade including a clause
piving exclusive jurisdiction to the English courts. There was
nothing on the [ace of the order form drawing artention to the
faet that there were conditions printed non the back. L had
different conditions in other documents, F's conditions conflicted
with L’s. L sued in Fngland and F contesicd the jurisdiction; L
relied on {whar is now) Art.23.

The court notegd that if Art23 were sarisficd, it was mandatory.
Belore it could apply, the court had to be satisfied thal there had
heen a consensus belween the parties: the detailed requirements as
to formalities woere designed to beip the court in making that
assessment. On the facts, there was na consistent practice on which
the parties could rely. There was no document in which the
defendant had expressed in writing consent 1o the conditions con-
taining the jurisdiction clause: the mere printing of a jurisdiction
clavse on the reverse of 4 bill of lading did not satisfy the
requirements of the Regulation, as such a procedure gave no
guarantee that (he other party had actually censcnted to the clause
derogating from the ordinary jurisdiction rules of the Regulation.

Tt remains unclear how a claim that apparent consent 1o the clause
was vitiated by fraud or duress should be treated. The Evropean
Court has asserted that the formal requirernents of Art23 are a
sufficient safepuard,®? but thal scems w fiy in the face of logic:

M Casz VHURI Flafanren Sold v Jocgaoin | 1981F HORGTL

M Nep (Tage C-3NTYE Covvek Meatiene CRaedfT v Lleredclveer DT 2000]) ELC.R, 1-5137
jclanse mamed no dountry but referred W coudry where party had it principal Tlace 1of
[rusinczs; thar Bcld sufticient to meel requineaenrs of Art23)-

4 420,23, For provisions in brust ostouments, ssc At 2300050

55 |2000] 21 hwd’s Rep. 689,

8y O85G0T Soe. Trespurs Contelfan Spediziond Twemaziomalt SpAd v Hupo Trummy S

(1995 K, B-259T; and see Class (26908 Bewdncmer v Deselbis S9[1907) ELR
1-3787.
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formal compliunce can he secorcd by fraud. It is possible for a
defendant 1o waive the clause, eg by submilling to the jurisdiction
of anuther court.*

Consumer, instirance and employimient cases

There are special mules in consumer, insurance and employment
CasCE,

Tn consumer cases, an agreement as to jurisdiction depurting from
the rulcs in 5.4 of the Judgments Repulation {ie, Arts 15-16) is
effective only il il is cotcred into afler the dispute has arisen; or
allows the consumer to brng proceedings in courts other than those
indieated in s4; or which is entered mto by the conswner and the
other party to the contract, bath of whom arc at the time of
concelusion of the contract domiciled eor habilually resident in the
samc Member State, and which confers jurisdiction on the courts of
that Membet State, provided that such an sercement is not contrary
o the law of that Member State.®

Tn insurance cases, an agreement as to jurisdiction departing from
the rulcs in Section 3 ot the Tudgments Regulation {ie, Aris § to 14)
is effective ooly il it s entered into after the dispute has arisen; or
allows the polieyholder, the insured or a beneficiary to bring
procecdings in courts nther than those indicated in Scelivn 3; or
which is entered into by the policyholder and the insurer, both of
whom arz at the iime of conclusion of the contract damiciled or
habitually resident in the same Member State, and which confers
jurisdiction on the courts of that Member State even if the harmful
cvent were to oceur abroad, provided that such an agreement is not
conirury to the law of that Member State; or which is concluded with
a palicyholder not domiciled in o Member State, cxecpt in so far as
the insurence i8 compulsory or relates o immovable properly in
Member State; or which relates to a contract of insurance in so far as
it covers certain types of risk listed in Art.14.5

In individual employment eascs, an agreement as (o jurisdiction
departing from (he rules in Section § of the Judgments Regulation
(f.e, Arts 18-20) is cifective only if it is entered into after the dispule
has arisen, or allows the cmployee to bring procecdings in courts
uther than those indicated in Scction 5.5

Lxchesive furisdiction clouses naming the Fnplish courts

42

An cxclusive jurisdiction claose satisfying the requirements of 4-053

Art.23(1) and naming the English courts will plainly give those
courts exclusive jurisdiction. There can be no question of the English

T Cnse 190.30 Elofunten Schufi v Jacgrmain [19811 TOR. 1671
" ArLl:T. I scoie circuroslasoes, @ choize of courn clause may be judpsd eofair within the
o Unfair Terme in Corsumer Contraeks Rogulations | 003, 5T 100072083,
Are 13,
oAl
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courl refusing to exercise jurisdiction. Should proceedings be begun
in another Member State, the court in that statc will be required o
stay its procecdings, but there is no possibility of the English court
restrining those proceodings by an anti-suit injunction.™

Nor-exclisive furisdictinon clauses naming the courts of un EU Member
Stare

Where the parties have wgreed a non-exclusive choice of court
lause, providing for example that the dispute may be referred o the
couris of France or of England, Art.23 of the Judgments Regulation
will not prectude proccedings in another Member State than that
named in the clanse, the courts of which have junsdiction under the
rerms of the Regulation. There is no possibility of an English court
granting an snli-suit injunction to restrain the proceedings brought
n dnodwr Memher State”

Cases nod within Anicle 23

The principles applying in cases which do not attract Art.23 are deall
with in the following chapter.™

ENTRY OF AN APPEARANCE BY THE DEFENDANT

Acticle 24 provides that apart from jurisdiction derived [rom ather
provisions of the Regulation, 4 cowrt of 4 M{:[ut_lt:r Sl_atriﬁ heturlc;
which a defendant enters an appearance shall bave jurisdiction, This
rule does not apply where appearmec was ﬂnten_ad o conlust the
jurisdiction,™ or where another coutt has exclusive jurisdiction under
Art22. But it daes apply where the parties huve chosen another
courl under Art.23%% thus in the case of conflict the provisions of
Art.24 prevail aver these of Art.23.

COMPETING JURISIHCTIONS

Within the [ramework of the Judgments Regulation, it is plainly
pussible Tor the courts of two or more Member States to have
junisdiction. In a contract case for cxample, one state muy be the
country in which the defendant is domiciled, and its courts will have
jurisdif;tiun under Art.2, and the courts of anosber State may have

| Iniber the principle of Case U-111L001 Erek Sasser Limbil v MIEAT s 12064] 1 Dloyd's
Hep. 2320 sve para 4062

FUnder the same orinciple.

™ Szg para F-RAL

W Sne Ut 1508 Elcionen Skt v Jacemeiin FLIEL] FUCR. 671 (b oasle that the
Remulution, unlike 1he carlicr toxts does ot speak af appearance entered Sofeldy o comkest

* he junsdictionl,

Sl e BSOGHE Eh-fa_u;gu Soheeh v Juggprtain [] 95{1-_; ECR 167
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special jurisdiction under Ast.5(1) as the place of performance of the
gbligation in question. The two partics may cach scck to begin
proceedings, selecting the courts of differenl Member Siates. The
resulting problems are addressed in Section 9 of Chapter I {Arts 27
to 30 of the Regulation

Lis alibi pendens

The term fis afibi pendeny, which is found in many of the older cases,
refers to the situation in which what 15 essentially the same dispute is
the subject of litigation in two or more countries. This i plainly
mndesirable, from the point of view of the courts ag well as (he
parties, hecause of the extra costs involved and the risk that the twao
courts may make different and conflicting decisions.

Article 27 providesel:

“Where proccedings inveiving the sume cause of action and
Between the sume parties are brought in the courls of different
Member States, any court other than the court first seised shall
of its own motion stay its proccedings until such time as the
jurizdiction of the court first sciscd 1s cotablished.

Where the jurisdiction of the court fiest seisec is established,
any court other than the court first seised shall decline jurisdic-
tion in favour of that cowert™,

the same partics

The two seis of procecdings most involve “Ihe same partics”™, and it
ts immarerial whether ar not either parry is domiciled in A Mamber
State.® This rule s easy to apply whare the parties are single
companies or individuals, but mueh litigation invalves mulliple
parties, and it is oo uncomron [or procecdings o be commenced in
differant countries by diffzeent provps of claimants with overlapping
membhbership, The European Court has held, iogically but inconve-
nicnily, that Art.27 has to be applied only where thene 1s complete
identity of partics.™ This identity, it scems, is not caticcly a question
of names: an insurer and its insored, having identical interests, may
be treated as the same party in this context® as may a company and
its wholly-ownoed subsidiany.®®

M The same prowisieo 15 Lo be feurd in Arl21 of the Brossels and Lugarin Cosrve rilenis.

M C-85130 Chvermens Dirtor Tesuerieece Lo v Mews Flampehine fesurece Cor, | 1991 ECR.
1-3317.

G Case 4682 The Tatey |19 BELLR. 1-5437 (aciions hy ditforent groops af cergo-oowmers
arising oot of a singls incklent of cergo contamination ) The Court sagmesded that Medhble
application ol whal 35 aow Are 24 [zee below) would minmise the pruceicel Inconvenience
ot its Jecisicn.

S Clasg C-A51096 Drore Asseenmaces 54 v Consolifersd Metallegioal Tnduseaes | 1998] FCR.
1=

* Derkeley Adwriniviation Ine. v McCleland [1W3] 1LLPr 210, See Fumer v Orad [2000]
CLEB. 345 {comgamies in sace proop Le2eled as “soce parlies™)
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The same cause of action

Another problem s (hat of deciding, given the variety of legal
galcporics used o different States, when the proceedings do invelve
“the same cause of action™. This must e interpreted indcpendontly
of any one natiomal system, and attention will be paid o the
underlying issue rather than the forms in which it is presented. Tt is
not necessary that the causc of action should be absolutely identical:
so proceedings for specific performance of a contract may be
regarded us based on the same cause of action as proccedings
secking the annulment of the relevant contract™ Actions in per
sentane and Dt rem may be lreated as resting on the sume cavse of
action if the subject matter and object of the procecilings do in fact
¢oincide®” On the other hand, sn action for infringement of a
trademark and an action [or passing off have bean held not to be the
same cHuse of action,™

When is a court scised of a cave?

The approach of giving pricrity to the court first scised makes il
crucial to discover when exactly a court is “sclsed”. The Brussels and
Lugana Conventions offcred no delinition of the term and the
Curapean Court interpreted it as requiring the case to be “defi-
nitively pending”, itself o matter to be determined by the nalional
Law of cach court.® In England, althoupeh the issue of the claim form
has considerable procedural signilicance, the claim was held not to
be “definitively pending”™ until it had been served.™ This is no longer
the position: the Judgments Regulation contuing detailed ritles in
Art.30, which cater for the vurlant proccdures found in Member
States. A court is deemed 0 be seised: (1) in countries following
procedures of (he English type, at the time when the document
instituting the proceedings is lodged with the court, ie, when the
claim form is issued, provided that the claimant has not subsaquently
failed to take the steps required to have service effected on the
defendant, or {2} in other countries, if the document has Lo be
served before being lodged with the court, at the time when it is
received by the authority responsible for service, provided that the
claimant hus not subsequently failed to take the steps required to
have the document lodged with the court.

P Cane LH8E Chubiicl Meschinenfubrk AG v Patuseho [1957] EC R 2851,

O Gens Case CMSZE The Ty 1W953) BELALH. B=5454 (wliere there wers clamls r o fof
compensation for damags b cerga and wn action by the slupowoar for bmitation of
Liabiliney; Heprenlic of fudie v Padie Steemaker Coo Lid (o2 [1998) AU, 578,

* Macklermedia Corp. v OF Congress GenbE§ [ 1998] Ch. 0.

4 Lo 1ENES Sl v Seftatmd (vl 2) [1983] RAOR. AT

7 Direwver (LTAL} Led v Foloongote Freight Manaoeneend Lad (1092] OB, 502 Meatr Chericals
SA ¢ DR Ling 84, Tha Sargaceo JLU9] 3 All LH. 180,
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Fractical implications

Axticle 27 is often referred to as the “court first scised” rule, and its
critics sec il a8 mechunical and as cncouraging 4 race Lo the court-
house: each party may see an advaniage in “getting in firsi™ in its
chosen forum. In these respects it stands in sharp contrast to the
highly discretionary practice in the common ksw tmadition, ne [onger
available 1n cases within the scope of the Regulation,” which
enabled the courts to steer cases to the most appropriate forum
regardless of the speed with which the vadous partics may have
acted.

The “court first sgised™ ruic is steictly applied. Tt may somctimes
happen that the court fiest seised docs not in fact have jorisdiction
under the Regulation: it may be that another eourt has exclusive
jurisdiction, cither under Art.22 ar under a choee of court clause,
This situation arose in Exch Gasser GuthH v MISAT sl

A contractual dispute arose between Talian and Austrian
companics. The [tatian company began proccedings in lwaly, in
cilcel for o negative decluration, asserting that the contract had
beent terminated and thal it had not failed to carry out Us
cbligations under the contract. Some eight months later, the
Austriun company bogan proceedings in Austria, claiming sums
due under the contract. The Auvstrian courls had cxclusive juns-
diction by virtue of a clause in the contract.

The Luropean Court held thal Art.21 of the Trussels Convention,
which corresponds to Art.27 of the Regulation, must be interpreted
#s meaming that a court second sciscd whose jurisdiction has been
claimed wnder an agreement conferting junsdiction must neverthe-
less stay proceedings until the court first sefsed has declared that it
has po jurisdiction.” The Coart discussed and in effect overruled an
English Court of Appcal decision to the contrary.™

Under Art.27, even if England is the muwtural fomom, the case may
have to be heard in another Member State hecause the clamant
chose to suc there, The facts of the Gasser case point to the remedy
lor 4 potential defendant in such 4 case: the device of the negative
declaration.™ The party against whom a <laim alleging liability 1is
likely to be brought may seek a declaration of non-liability in 2 court
of ils vwn choosing, for example the English court. If the application
tor such @ declaration 15 made belore the hability claim s

M &re parn 5040, helow,
T Cse C-010/00, |2004] | Lloyd's Rep, 222, noted Manee, (2002] 120 LAOVR, 357, Fentiman.

ik

[2014] C.L.1. 312 Hurtley in Sdlanper en Dasnnenr de Pod Lagosde [Dalloz, Paris, 208 ot

333 See I Morpar Surene Lid v Primacom [2005]) EWELC SIB (Coanrn,).

T The ECT alse ruled thal bong delavs e the couel Drel seised coald nor he relied on as
justifying a departurs from the “covrt frse selsed”™ mlc,

A Cenetinenrad Bawk NA v Aackor Cla Navees 54 1994 | W.LLTR. SHE.

¥ See el (14995} 11F LLOLR. 674
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commenced, the English court will be the “cowrt first seised™ and the
¢aurts in ather Member States must stay any proceedings brought
hefore them.™ As a matter of domestic procedural law, the English
courts may slay any proceedings for a negative declaration which are
judged & misuse of the court’s procedure.™

Keleted aelions

Arlicle 28, unusual in the context of the Repulation in giving a
discretion to the court, provides as {ollows:

“Where related aclions are brought in the courts of dilferent
_ Member States, any conrt other than the courd first seised may
sty itz proceedings.

Where these actions are pending at first instance, any court
alher than the court first szised may also, on the application of
one of the parties, decline jurisdiction if the court first seised
has jurisdiction over the actions in question and its law permils
the consolidation thereof.

For the purposes of this Article, actions are deemed to he
related whers they are so closehy connected thart it s expedient
to hear and deteemine them together to avoid e sk of
irteeoncilable judpments resulting from separare proceedings”.

The courts have sought to clarity the notion of o “risk of irreconcil-
able judgments”. The European Courl s held that the risk is of
contlicting decisions, cven i (lwere are oo mutually exclusive legal
conscyuenees.™ If two courls might give conflicting interpretations
of identical contractual wording uscd in related (ransactions belween
different sets of parties, this would present a risk of irreconcilable
judements, even though cach court’s judgments could be exceouted. It
15 ol always possible to predict the precise issues which a court may
aldress, but in Sarrfe 5.4, v Kuwakt fovestiment Anthintiy™ the TTouse
of Lords said that “a brosad commonsense appeoach’™ should be
taken, and that it was noo essential for a party sccking to rely on
AT1.25 1o shaw that a court would incvitably deal with certain issues.

Article 29 deals with the rarc case in which Iwo couris each have
exchusive junisdiction over Lthe same case; the case must be heard by
the court first seisedd,

= Cage 14UEA fRubich Waiirieenfoladt AS v Pafreala [ 1987] FoORL G801 Cage O=H10552
The T [100£] EC R T-5430,

T See Mewider-Loniy Lid v Sutere 54 {80 2| 2000] 1 W LR, 2040

T Case C-dNGAT The Tree | 1994] EOCRL 154549,

SRR ] AT A2,

Tiee Fudgments Requilation 05

PROVISIONAL AND PROTECTIVE MLEASURES

Article 31 provides that application may be made to the courts of a
Member State for such provisional, including protective, measures as
may be avatlable under the law of that Stute, cven il, under the
Regulation, the courts of another Member State have jurisdiction as
tu the substance of the matter.

Typical of the proleetive measurcs contemplated by Ant31 s the
aisfe eomtervatoire of French law, ender which French courts have
drastic powers to seize the detendant’s property, put it under seal or
Ireere the defendant’s bank account, even when the propernty or
account is situated owiside France. In that case the order of the
French court, to be effective, wonld need to be enforced in the State
where the property or account is situated. The courts of all the other
original Member States bave similar powers, The efiicacy ol such
prateciive measurss frequently depends on the element of surprise,
50 they are often made without notice to the defendunt. But then
they eannal be enlorced under the Bepolation in other Member
States, hecanse Arc34(2) provides that a judgment shall nor be
recognised if it was given in default of appearance, if the defendant
was 1ot duly serveed with the documenl instiluting the proceedings in
sufficient time for him (¢ arrange Tor his defenee ™ Aricle 31 mects
this sitnation by enabling protective measures to he applied for in,
for cxample, the coorts of the State where the properly is situated. Tt
may be imeortant in the interests of the claimant (0 achiove a
surprise effect: but it s equally impor@ant in the interests of the
defendant (and of third parties) that such measures should be
rapidly brought w the notice of all concerned and that they should
have the oppormunity 1o take immediate councr-measures,

In English practice the most important “protective measure” is
the Mereva or freezing injunction,® which may he granted to a
claitnant who can show a good argoable casc on the meds o
restrain the delewdant from Jealing with, disposing of, or removing
assets out of the jurisdiction in which they are to be found, Tis
purposc is to provent the dissipation of the assets so as to prevent
them beioe avallable o satisly the judgment. Power o granl the
injunction now rests upon 5.37(3) of the Supreme Courl Act 1981
and, in the present context, on 825 of the Civil Jurisdiction and
Judgments Act 1982, Despitc the refercnee in that prmfi%iun to
assets located within the jurisdiction, it is now clear that 14 may IIJL
pranted in respect of assels abroad.®

W oGer Cuse 1237Y Demifauier v Cowcher Fréves |1980] ECLR, LSS5 whore ACLIT(2) was
applied to orders for protoctive medsures.

Y Nuned wfier one ul the Frst cases dnowhich il wis weed, Monear Cempente Yaverd 54 v
Intermirorel Bretrvermters 84 [1975] 2 Llvwd's Ren 509,

*I'his wag cstablisled Lo a seaive of Coudd of Appeal Jovizioos Jueidod oo poded ol o fow
wekhs tn June and fuby 198Y; it was imasted a3 settod Bw i the third of the serics, fenfy
Mildan {Nar) [1'.?")1]] Ch. 44
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INTRA-UNm:n KInGDoM CASES

Section 16 of the Civil Jurisdiction and Judgments Act 1982 apphies
a modificd furm of the jurisdicticnal provisions of the Jedzments
Regulation as between the different parts of the United Kingdom.
This is set out in Schd. Tt applies where (a} the subyject matter of the
procecdings is within the scope of the Regulation and (b} the
defendant is domiciled in the United Kingdom or the procecdings
are of a kind mentioncd in Art.22 {exclusive jurisdiction).

'I'he principal differences between the rules set out in Schd and
those of the Judgments Regulation are as follows:

(13 The rulas of special jurisdiction in matters relatng o &
contraclt relers simply to “the courts for the place of
performance of the obligation in guestion” and omits the
~words clarifying (his notion which from part of Lthe corus-
ponding Repulation provision®;

{2) There is a new r3(h), the etfect of which is to pive the
English court jurisdiction in proceedings to enforce a debt
secured on immovable property or to determine proprictary
ar possessory rights ar rights of securily in or over movable
propetty, in each case where the property is situated in
England.

(3} There is a ncw r.4 which confers jurisdiction, in procecdings
which have as their object a decision of an otgan of a
compatly or association, on the courts of that part of the
United Kingdom in which the company or association hus
its seat.™

{4) There is no cquivalent to Section 3 of the Regulation an
insurance contracts, and jurisdiction in such cases must e
allocated under the other aspects of the Regulation systcm
such as the domicile basis or the special jurisdiction rules as
lo conlracts in general or the operations of o branch or
Agency.

(5} Rule 11 corresponding to Art.22 on exclusive junsdiclion
omits any relercnee to patents, trade marks, ele.

{1 1n 1.12 comesponding to Art.23 (judsdiction agreements),™
there 13 no regoirement as to wriling.

4% Aw prmended by the Civil Tenisdietion wnd Judpmeots Ordee 2001, 51 200012929,

=g 1aql).

*3 5ch d, 1 Xa),

"t The scat will he detenoined i dccordance with para ] of Scho ur tbe Onder; wee abuor,
- parati-014.

= aee sbarve, para4-049,

frtra=-United Kinpdom Coses o7

(7) The provisions relating to lis pendens and refated actinns
{Arts 27=31) are omiticd.

Rule ¥ deals with allecation of jurisdiction in proceedings broupht in
the United Kingdom by virtue of Art.3(6) {trast domiciled in the
Uniled Kingdom) or of At 16(l) {consumer domiciled in the
United Kingdam), allocating jurisdiction 1o the courls of the part of
the United Kingdom in which the trust is domiciled and the courts
of the part of the United Kingdom in which the consumer is
demiciled.

Jinusmienon 18 AcTioNs Iv Rear

The unly action £z rert known o English law is an Admiralty action™
agrainst a ship or olher res, such as carga or freight, connected with a
ship, or against ao aircralt or hoevercrall.*? s primary object is o
satisfy the claim out of the res. For the essence of the procedure in
rert is that the res may be amrested by the Admiralty marshal, and
sold by the court to mect the claim, provided the claim is proved to
the satisfaction of the court. Tt does not [oflow that the successful
claimant will recover the full amount of the claim, for this may
cxceed the amount of the procccds of sale of the res, or there may be
other claimants with 4 higher prority. Bul in most actions in rerm oo
arrest in fact takes place, because the owner of the res arranges for
brail or for sumc other scourity to be given. The action then proceeds
as an action in peroram and the defendant’s Liability is not limited
either to the amount of the bail or (o the value of the rey ™

Service of an fr rem claim form issued in an action i ren is
usually cifccled by serving it upon the property against which the
claim én rem is hrought by {ixing the ¢laim form, or a cupy of it, on
the outside of the property procesded against in a position which
may reasonably be expected to be seen®! Where the property is
freight, sewvice may be mude cither on the carge in respect of which
the freight was carned or on the ship upon which that corgo was
carzied.

Unlike & ckim form beginning an action @ personam, an “in rem
claim form™ cannal be served oul of the junsdiction. It is immaterial
that tie ship leaves the jurisdiction after the service of the cluim
form bul before the execution of the warrant of arrest.®2

Before 18956, sm action in rem could not be brought apainst any
ship other than the one in respeet of which the cause of aelion arose.

" A ikt of Admiralty axtions & given in 2,20 of the Supremes Court Act 1981 TFor aspects ol
lhe history of thess actions see The Gl (1985 A 831 {action for sabeage nof avadalde
in Baveeabbe but non-dndal inlend walees).

B ACHoNG b rern apalel aloeralt e proctivally wokioen, bul o instence 35 aflooled by Fie
Crledar Rtandamt Awttein S8 064 1063] T d61.

W e Dkt [182] P304, The Cerpna | JE99] P, 283, The Duplelt [L912] T 8; The cLugees
§[1983] 2 AC_ 450 .

“ Sew CB.I. Turt &1 aod the televant Practice Ditection.

B e Mueik [1895] P 131,

d={rirts
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But under 5.21{4) of the Supreme Court Act 1981, re-enacting §.3(4)
of the Administration of Justice Act 1956, which was passed to
implerment the Brussels Convention of 1932 on the Arrest of
Searaing Ships, such an action may be brought where the person
who would he liable on the claim in an action i pervongrr was, when
the causc of action arose, the ownor or charterer of, or in possession
ar in control of, the ship, asainst any other ship of which, at the time
when the action is brought, that person s the bencficial owner as
respects al! the shares in it. There is no requirement that the sister
ship must have been owncd by that person at the time when the
cause of action urose.’” Bue the action may be brought against one
ship only, ¢ither against the onc in respect of which the cause of
action arose, or against a sister ship, bul not hoth 3* owever, this
daes not prevent the phinliff from issuing a claim form against the
ship in respect of which the cause of action arose and against severul
sister ghips in the sume ownership, and then serving it on one ship as
soun 4% one whose value is sufficient to satisfy his elaim comes within
the jurisdiction.™

Lftect of the Juduments Hegulation and the Brussels and Logano
Conventions

The precise effcet of these Repulalions on admiralty actions fir rem
has exercised the courts it a number of cases.® 1 was established in
The Deichlomd® that the Brusscls Convention was refevant despite
the action being broepht én remr the court would ascertain the
identity of the person who was i reality the defendant, and bl
person’s domicile would affect the jurisdictiva of the English court
in the matter. TTowever, Art.71 of the Judpments Regulation {and
AT.57 of both the Brussels and Lugano Conventions) provides that
the Regulation shall nol alfeel aizy convention to which the Member
States are partics amd which, in rclation (e parlicular matters, govern
jurisdiction o the recognition or enforcement of judgments, The
Regulation dues not prevent a court of a Member State which is a
party to a convention vn 4 particular matter from assuming jurisdic-
tion in aceordance with that convention, ¢ven whers the defencdant is
domiciled in another Member State which is nod a party to that
cunvienlion.

Tt is important to discover whether the jurisdiclion being invoked
is in [aci derived from an intemmational convention. Although 1t has
treen said in the House of Lords that the mest important part of the
Admirally jurisdiction is now derived from the Brussels Convention
of 1952 en the Arrest of Seagoing Ships ™ it was held in The

4 Rec The Teelin [1990] 2 Lloyd's Rep, 1.

H Thie flanen [1971 1. 13T,

"t e Memrp [1970]) QR 30y Supreme Coucd Acl 1031, .21 (5

“ See Lartley 1963y IS TLOLR. S0

UTTL9GH] | R 361 See sbio Repubdic of Jodee v Pedia Seaaekin Co. Lid (No3) [E05E| A.C,
ATE,

o he Biver Ruae [1088] 1 WAL 754 For the Drusels Conventeon of 1552 pn {ertain

© Rules coowcerning Civil Juriscictim o Watters of Cullision, soce The Po [1991] 2 Lloyd's
Bep, 200,

Jurisdiction in Actions In Rem a9

Deichland that jurisdiction was derived from that convention only
when there was an actual arvest. 1t was inapplicable when sccurity
was given to avert arrcst.

Where the action Is ¢oncermed not with the ship itsclf but with the
sibvase of carzo ar freight, a specific provision of the Judgments
Reyrulation applies, creating a form of special jurisdiction. Art.3(7)
provides that claims for remuneration for the salvage of cargo or
freight may be browght in the court under whose authority the cargo
or freight (1) has been arrested or (b) could have been arrested, but
bail or other security has been given: provided that the defendant
has an intercst in the carpo or freight or had such an inlcrest at the
time of the salvage. Art.7 further provides that where by virnue of the
Repulalion a court of a Member State has jurisdiction in actions
relating to liability from the vse or operation of a ship, that court, or
any othcr court substituted for this purposc by the internal law of
that Member State, also has junsdiction over claims for limitation of
such liability.
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As we have scen, Artd of the Judgments Regulution cnables the
national courts of Member Statcs W apply heir own jurisdictional
rules in certain cases nol falling within the Regulation. These cases
are where (he defendant is not domiciled in a Member Stale and
Arts 22 (exclusive jurisdiction) and 23 {choice of court clauses) do
not apply. It is important 1o appreciate that the jurisdictional rules of
the Repulation and the “traditional mules™ pow o be considered
apply to different categorics of casc. The ficst step in considering the
tssuc of Junisdiction is always to decide which sct of rules applies. I[
there turns out to be no jurisdiction under the applicable roles, that
is the end of the matter: there can be no switching to the other {and
by definition inapplicable) set of rles.
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1a2 Jurisdiction: the traditional Enplich niles

The traditional rules, now enshrined in the Civil Procedure Rules,
base jurisdiction on the prescnee of the defendant in England; the
submission af the defendant to the jurisdiction; and the service of
process abroad. Within those principles, and in associated pracrices,
there is a degree of judivial discretion alien o the civil law tradition
underlying the Eurapean rules cansidered in the last Chapter. As we
shall see, the primacy of Euojopean law hus had the cffcet of
curtailing the exercise of this ype of discretion in a number of
important respeets,

PRESENCE

Every civil action governed by the Civil Procedure Rules, whether
in the High Couart or a county couet, is started when 1he courl issues
a clainwform at the request of the claimant.! The claim form must
then be served oo the defendant, within four months of the date of
issug ar six months if it is 10 be served out of the junisdiction.? When
a claim form camnot be served on @ defendant. the court cannot
exercise junisdiction over the claim; conversely, when a defendant
has been served with the claim form, the court can exercise
jurisdiction.

Viewed critically, and cspecially through the eves of foreion
lwwyers, these principles appear to rest upon a confusion of ideas.
Service of a claim form serves a vitl procedural purpose, that of
putting the defendant upun nolive of b claim beinge browght, and
every legsl sysicm makes some provisian te thal end, But there is a
distizeat lopmical leap in moving from the proposition that a claim
form i5 a necessary procedural step w o (hat which makes iU a
sufticient basis for jurisdiction. As a basis for jurisdiction, it is widely
regarded as exorbitant,? vnd its use is excluded under the Judgments
Repulation.

The rule that service of the claim form gives junisdicuon is,
howover, a central feature of the traditional rulgs. Tn general,
therefure, in any case to which those traditional reles apply, any
person who is in England and served there with the claim form is
subject to the in personair judsdiction of the count. The application
of this principle depends om whether the defendant is an individual,
a parinership fivm, or a corporation.

Endividuals

Any individual who is present in Tngland is liable to be served with a
claim form, however shart may be the pariod for which he or she is
present in England, and brrespective of nationality, or domicile, or
usnal place of residence, or of the nanire of the cange of action.

VL, e 7,
L 0 T e
! But of Collins, (1001) 167 LQR. 10, 13-14.

FPresenoe 103

Thus in Maharanee of Bareda v Wildensrein,* un Indian princess
rasiding in France brooghl an action agaios! an American art {ealer
also residing 1o Prance [or rescission of a contract to setl her a
picture, The contract was made in France and govemed by French
Taw. The writ (the document now koown as e claim (orm) was
served on the delendant 4t Ascol races dwing a temporary visit to
Eoglaul. It was held that the court had jurisdiction.

The defendant muost he present in Englund when the claim {orm is
served; service at a “last known pluce of residence™ does not suffice.
A document 15 served personally on an individoal by leaving it with
that individual® Within Lngland, 2 claim form may be scrved
personally on the defendant or the defendunt’s solicitor, or by first
cluss post, or by leaving it at the defendant’s stated address for
service, via a document exchange, or by fax or other clectronie
means.” Where it appears to the court that therc s a good reason to
authorise scrvice by some other method, the court may make an
order [or “service by an alternative method™,® for exaniple publica-
tion in newspapers.

Parinerships

Where parlners arc being sued in the name of their firm, the claim
form can be served on any partner or any other persen who, at the
timie of service, has the contrel or manapement of the partnership
business at its principal place of husiness.® A partnership without a
place of business in England cannot be sued in the fim's nume.

Campanies and ather corporations

The notion of service on o delendant “preseat™ in England is readily
understood when the defendane [z an individual, but the presence of
a corporation iz, like its nationality or domicile or residence, to sume
extent a fiction. The Companies Act 1933 conlains special rules as
10 service on companics. The Civil Procedore Rules preserve the
statutory rules, but it is almost ahways preferable to use the simpler
meihods in the Rules.

*LI972] 2 OB 787, The actwal degisios wonld e he differsnt becagse the case would fall
sngder flwe Jodements Regalatinn as a result of the defencant™ domicils in Trance. o, Cedr
Industvizs for. v Sarlie [1966] 1 WELRL 4400

5 Barclavs Hank of Swaziland Led v Hafie [1989] 1 W.LR, 306 Chelltran v Clietlaram . 2)
[3002] TWTIC &32 (Tl [2002] S ANETR 17,

L A L LYY

THec PR, TrA 205

¥ CP.A., Os (fomerdy Imown as "substidoed senace™),

YCPR, A4S .

W Bue Fawourl, {1983} 37 LC.LQ. &4, and the cxhanstive trcatment in Adzmer ¢ Qame
frdusimes g [1990] Ch, 433,
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104 Jurisdiction: te traditional Englfish mdes

Statdory methods

If the company is registered in Fngland under the Companics Act
1983 or any other Act, it is present in Fngland, even if it only carries
of business abroad, aod service of a claim form can always he
effected by leaving it at, or sending il by pest o, the company’s
registered office in England.’t Similacly, if a company registered in
Scotland carries an busioess in England, a claim form may be served
on it by leaving it at, or sending it by post w, lhe company's principal
place of business in Fngland, with a cepy (0 Lhe company’s regls-
tered office in Seotland 1 '

If the company is meorporated outside Great Britain and estab-
lishes a place of husinesst® in Greal Britain, it most file with the
Registrar of Companies the nume und address of a pecson cesident

4n Great Britaim who is authorised to accept service of process an

Fehalf of the company,’? In ibat case, a elvim form is sufficicntly
served 0f 1t is addressed to the person whese mame has been
delivered to the Registrar and eft at or scut by post to the address
which has been so delivered, even though the company may no
longer camy on business in Great Britain®® Tf the company defaulis
on this chligution, or if the person named dies or ceasss to reside in
Grreat Britain or refuses to aceept service on behalf of the company
of for any reason cannnt be servad, a claim [onm may be served by
leaving it at, or sending it by post to, any p]am. of business
established by the company m Great B[Itd]n1 st long as the
company stll earries an bumncw trom bt place. 13 h more limited
repime applving to companies incerparaied outside the United
Kinpdom and Gibraltar but having a hranck in the United Kingdﬁm
was introduced im 1993 process may be served by leaving it or
sending il by post to a person whose name and addess have been
given to the Registrar of Companics m respect of the branch.

Setvice under these provisions does not depend upen the sobject
matter of the action being substantially concerned with the activity of
the place of business in the United Kingdom.™

Y Cnmpandes A 1583, 7251, Sec CTR, rA202)0n

U Companies Ast 1435, 5.7252) and {3).

1 T thess urpuses, @ ~place of lusmess™ meus sone ived placz alwlids fa some period
off Time, some part of Lhe coanpanys Judness Bas baen earicd oul: Deedep Prssnntie T
Coo Lid v AG Cudelt & Cou [1903] 1 KA, M2 (aine Saps ag stand in =zhibition Tl
soffioedy Soech frehia Stpedng Corpe Lad ¢ F3mor-fmpor Gudh of Kora [1985] 1 WI_R.
383 (reprezeniativ: office in Lomdgn gapryping cul preliminary wock in respect of decisions
coacke ahnodd held o place of Tsiness).

4 Compantes Act 1989, =091 )08

™ Companies Agl 15835, A 49501

" Sefager v Trefing Co. [1927] I Chu 495, Reeme v Pozk Nosons! Rank {ha 2y [19HY] L
WLR 121

7 Companies Act 1985, = 49502,

™ Deverll w Gl Adveriving Tnc. [19535Ch. 111,

W Compunies At L955, 5.8%A insczied by 5T 19923179,

U dmalr ¢ Sovel Arabim Haek |19 | W LK, R

Presence LLs]

Ender the Chvil Procedure Rules

Under the Civil Procedure Rules, a document 15 served personally 5-007
an i company or okher corparation by leaving it with 8 person
holding 2 senior position within the company or corporation.?
Service may be cifccied on a company ather than one registered in
England and Wales at any place within the jurisdiction whene it
cartries o its activities, or at any place of business of the caompany
within the jurisdiclion.

Service by contractunlly agreed method

Where a dispute arises out of a contract, and a claim form is issued 5003
cottaining only a claim relating to (that contract, it may be served by
any method specified in the contracr.™

Servire on agent of averseas principal

In respect of 4 particular contract entered inlo within the jurisdiction 5009
wilh o throuph ao apent of 8 defendant who is overscas, the court

may on application permit a claim form 0 be served on an apent of

an uverseas principal® A copy of the claim form and of the order
permilting service on Lhe agenl must be scol o the principaP® but

the effective service is that within the jucsdiction.

SURMISSTOM

A person who would not otherwise be subject ta the jurisdiction of 5010
the courl may preclvds himself by his own conduct from objecting to

the jurizdiction, and thus give the court jurisdiction over him which,

but tfor his submission, it would not possess.

Lhis submission may take place in varous ways. A person who
hegins an action 35 claimant in peneral gives the court jursdiction to
entertain a counterclaim®® by the defendant in somce related matier,
but not an action on an independent ground = If the court considers
thal justice requires the counterclaim to be dealt with separately, it
may =0 order; and in excreising this power it has in mind, amongst
other factars, the connection henween the Pt 20 claim and the clam
made by the claimant =

ALK, r0404); persml helditn a semior poetlicn™ 15 delmed o Pracice Ereclion: Serece.
rarai? as inclodice, m the case of a conpany, a director, the [reasurer, seoretary, -:.hl::t
execelive, manager ar ofher officer of the company.

2LP R, rboalil Lakal (g o Al fazrena Natehite Chonnel |2003] FAYHC 17300

BCER, A5

b C.[".R., t.6.16,

2B, T LG(G),

“ef Art24 ot {he Judgrcrts Regalation; parad 050, shove,

7 Linlet Lhe PR classed as a “Part 20 Qdaim™,

A Surth Afrcan Repnblic v Compamnie Frauca-delpa du Chergire de Fer g Nowd [197] 2 .
4577 [1598] 1 Ch. 150; Fucwres Dnssrence Cie v Ampele-Sooniodt eserance € (113} 24
TILE. 303 Heeh Commpivioner for Indiee v Ghoeds [1960] 1 QB 134,

2 L0PR, w3 and 1.9,
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106 Jurisdiction: the traditfonal English mifes

A defendant who wishes to disputce the court’s jurisijiu:liun to try
the claim must first file an acknowledgment of service and then
make the application, with supporting cvidence, far an Ul‘du!"b}f
which the couart declares that it has no _]lll'ISdICtI{‘:IIl.m The mere filing
of the acknowledgment of service does not deprive the defendant of
any right (o dispute the court’s jurisdiction,™ but a defendant who
docs mot make an application within the period pm:s_cnp::u:l in the
Rules is treated as having acccpted that the court has jurisdiction (o
try the claim.** If the court does not mu_l-;c the declaration applicd
for, the originat acknowledgment of service ceases (o have efleet, T
the Jefendant then files a further acknuwi;dgmcnt of service (1o
avoid a default judgment being given) that is treated as an aocepl-
ance Lhat the court hus jurisdiction to try the claim.™ If a claim form
has been validly served {including some method agreed in a contract
to which the defendant is party) and no acknowledpement of senvice
or delence is filed, the jurisdiction cannot he contested.

Tt must be cmphasised that the principle of subimission enly
applies 10 actions in personam: it does nol appl_yl, fnrulnstance, o
pelitions. for a decree of divorce or nullity of marriage.”

e - |
ExIERDED JURISDICTION UNDER THE CVTL PROCEDRURE RULES

At common Law, il the defendant was o served witl'.ll thlc crluirm form
while present in England and did not submit to th:n: juzisdiction, !he
conrt. had no jurisdiction 1o entertain an action in persona. The
Cammon Law Procedure Act 1852 modilied the position and gave
the courl @ diseretionary power 1o permlit scnrin_:c oul of the
jurisdiction. The power to do 50 is now contained mainly in r.6.20 of
the (Civil Procedurc Rules made by Lhe judges Llll‘JdE'rI’ statulory
authority. Before we consider (he specific cases in which this
diserctionary power may be cxercised, certain principles of general
application must first be stated.

Applicable principles

There is an essential difference betvcen cases where the defendant
is in England and served there with the cluim form, or where the
defendant submits to the jurisdiction, und the cases which are about
to be considered. If the defendant is in England, or submits 1o the
jurisdiction, the claimant may proeced “as of right™, bul under r.6.20
the jurisdiction of the court is essentially diseretionary, and will only
be cxcrciscd i a proper case.

EX TR 1T

=OPR. (3

= PR, 3]

PR, T o . _

H pPamicile and Matdmonial Proccediegs Aot 1973, s.5(2) and {3} helow, para, 10-006,
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The courts have spelt out carcfully the considerations which
guvern the cxercise of the discretion,™ including the general eantion-
ary point that the court ought to be exccedingly carclul before it
allows a claim form to be served on a foreigner outside England
because of the apparent interference with the sovereignty of the
foreign state concerned. In words dating from 1887% byl repeatedly

approwed by later conrts:

“it becomes a vory serious yuestion . .. whether this court
ought to put a forcigner, who owes no aliegiance here, © (he
incouvenicnce and anunuyince of being brought to contest his
rights in this country, and I for one say, most distinerly, that I
think this courl ought to be exceodingly careful before it altows
a writ 1o be served oul of the Jurisdiclion™.

S0 far as the various sub-heads of r.6.20 arc concemned, the courls
have held that if there is any doubt in the construction of any sub-
head, the doebt ought to be resobved in favour of the delendant.
Once the scope of the sub-head is clcar, the court must see whether
the facts come within that scope. In a case under the earlior Rules,
the House of Lords held in Seaconsar Far Fast Ltd v Bank Markazt
fran®’ that the claimant must show & “sood arguable case” thal the
facis of the casc fall within the relevant syb-hcad. ™

Sinee upplications for permission are made without notice o the =013

defendani, the claimant must make o full and fair disclosure of aii
relevant facis.?? At the interlocutory siage it is not the function of
the court to try the merits, but the claimant must show that there
does exisl “a serious yuestion to be tried”. The evidence in support
ol an application under r.6.20 must state the claimant’s belief that
the claim has a reasonable prospect of sugecss.

Finally, the court will refuse permission if the case is wilhin the
letter bul outside the spirit of the Rule' This is umphasised by a
provision in the Ruies that the court must not give its permission
unless the claimant satisfies il that England is a proper place in
which to bring the ¢laim.* The court will consider whethar England
is the forum comveniens,™ taking into account the natare of the
dispule, the legal and practival issues involved, such questions as

* Sociéts Giémbale de Paris v Drevfis Bres (1887) 37 CLD. 213; The Hagen [LUM] F. 159 Re
Jofumer [1026) Ch, 7100

W Sociftd Gindrale de Pardy v Decyfus Broy {18851 29 ChoD, 238, 242743,

1M L AC 438,

M See, e, Anwek Cerent o Lid v Rurmanian Bank, for Poresm Trage [15959] 1 WL, 1147,
Bul see £ K Hudun & Cno {ondon) Lid v Mafar; [1089] 1 WALR, 422 {“1peerd argoable
enge™ requirement irclevant woissuc ae Lo construction of e Bules, an jSsue court most
resalyz),

B, e, Treofarlear Yonees v Henry [1990] 2 [lovd’s Rep. 295

+ CHR, Te2L(L)h).

" hkhvworn v Taylor Dros. {1N20] AC 144, 153; Rogier v Hilhere [1925] Clu 250, 2549-240;
Cieoge Marera 50 v Amerear Cranamid Coporation [1944] K. 433, 337, 442,

2 PR, rS224).

* Sncidig Gendrale de Fars v Drgfng Broe (1887) 37 Ch.D. 215 Boslir v Hibere | 1925] Ch.
250 forach v feosel! [1937] 1 Al ER. 725,
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local knowledge, availability of witnesses and their cvidence, and
- «

ex%ﬁft;ﬂt is substantially the same as that developed for the vse qt
the power, formerly extensively vsed, to stay 1n Engll__*;h proceedings,
even where the cluimant sued in England as of righl, is sought on the
ground of forum non conveniens,™ that Euglund was mot 1he apprfn—l
priate forum. That the lest was the same in hoth types of case was
recognised in the leading House of Lords case, Spifiada Munm]ne
Corp. v Cansulex L This means that it is legitimate to draw on t ée
Forunt non conveniens ¢ases in the present context, but this must be
done with care. Nol only has the scope for pleas of forum non
conveniens been drastically reduced sinee a decision of the European
Court of Justice in 2005, ot it hus also to be remembercid T.]lEllt in
r.6.20 casgs, unlike those dealing with pleas of _,I?;mm HENT CORVERTENS,
the burden of prool is on the claimant: the claimunt must persuade
the court that the case is a proper one for service out of the
jurisdiction and that England is clearly the uppropriate Tornm.

In assessing the claimant’s arguments, the court will seck 10
identify -the “natural forum™, meaning “_th;lrE with which the action
has the most real and substantial eonnection”,* and will cxamine nol
only-facgors affecling convenichee or expense (such as the avail-
ability of Witncsses), but also soch matters as the law governing the
transaction, and the places where the parlics reside or canry on
business.* On the governing law, the courts take the COMMOI-SEISC
vigw that difficull legal issucs are best dealt with by judges famhflr
with them. It may bc relevant that particular courts have special
expertisc in the refcvant type of case. For example, it a city or region
is known as the centre of u specialised industrial process its courts
may De more [amiliar with the types of damage that may h‘e
sustained by workers in that industry. In cases involving 1nsum{1;n,e
policics negotiated in accordamee with the practices of t‘he I_.unptn
market, the English courts will usually be held to be the appropriate
forum. If a court has already dealt with a related aspect of snlr_?e
specialiscd or very complex litigation, it may well be appropriate that

il 1 | - ing the uppreach of Lord
A gpitiada Marnme Corp v Cartiulee Lod [L337] AC 4&!] adopting t 3 .
i‘ﬁllira[um::nin Awminr Rusfoend Shingdr Corp v Keweedt futnranee Lo, [{':'?34] AL AL, ‘.'2..,
Muneleigh fed v ML Export Fro, [1989] 1 WLR. 61% Menelt sndd Motsalf LG
Diunatdeon Loffin d& feareste fere, | [990] 3.0 301
A Sec heloa, para, a6,
w407 AUC 460,
A Tase C-28LAF2 haries 1 Faeksoe., . i
5 All;sm-_,.lminn used by Tord Keith tn The Abidia Daver [|9847 AC. 393, 415, . o
@ ag Cheiomm v Chelleram (N 2) |2H02] BWHC 632 {202] 3 ALLER. 17 (trusts peobably
grr';.-'lcmc,.d by Ilindu ar Bermwdan Taw; defendarts domiciled i BuI:n-auulu, Cribraltar, Hong
wImg! ‘3 and Spain; Ind.an forom mose appropeisle Qi English] N
= .t‘:ns.;':-:::}?;f;fm:um Fust v Nachde, [H03] EWHC -i_’.f4: [?I)HH]}I WILR, 1973 (dispule aver
M chip of Incian company hest dealt with by [odian LIS ). ) . )
. S:“C,r::g.l:ﬂ.'n Neticmal Mf]: Fresnreezce C v Emplovars Relmgurare E{JJ:‘J- [0 EWHC .ZE’
{.Er-:-l']‘-‘] Llagd's Ren LE. 8535 Sce alss Frovefers Cawaley amd Sty €5 af fSurups Lod v Sure
Life Assmrnssce €0 of Camanda (UK £rud [3004] EWHC 1703 (Camm); [2004] Lioydl's Rep. LR
E46 frelewance af iwolvement of repulatory suthuocily i England).

Fxiended Jurisdiction under the Civil Procediire Rules 109

other aspuects are dealt with by that court® Il is impotrtant in
complex liigation involving multiple parties to identify where poss-
il o forum in which all the issues can be resolved, and so minimise
the risk of inconsistent judgments in different jurisdictions.®

Although every casc must turn on its own facts, the natural forum
for a claim in tort is likely o be held (o be the country in which the
tort occurred,™ not least hecause the relevant evidence is likely to be
Lthere. The place of the tort will not always be the natural forum; in a
case the apt name of which alone justifies its mention here, The
Forum Craftsman,® the Angolan owners of a Panamanian ship with
o Greek crew sued in respect of damape to curgo as the vessel was
about to set sail from Yokohama, Japan; the arzument thal Japan
was the natural fornm failed.

There are, of course, cases in which activitics in one country may
give risc to causes of action in @ number of countries. So in
defamation cuses, the English court will not assume that only the
country in which the orighal publication ovcars is the natural forum:
if the cluimant’s reputation in England is affected, England may well
be an appropriate forum

1f the partics have agrecd to a choice of court clause, referring uny
dispule between them to the exclusive jurisdiction of a foreign court,
permission will usually be refused,s

I the equrt gives permission for the scrvice of the claim form out
af the jurisdiction, the defendant has the opportunity Lo challengc
the decision by applying for the service o be set aside™ The
apphcation will then be heard with both parties present, the initial

decision having been made only on the submissions of the patential
claimant.

CASES IN WHICH PERMISSION MAY BE GIVEN

The various sub-heads of r.6.20, listing the case in which pormission 5-015

may be given for service out of the jutisdiction, will now Le
cxamined in torn.

B Spifiada Marttme Comn, v Carsuler £ad [19877 AC. 460, wheee thers §s discussion ol e
sartalled Coomlridzerkére facror, the fact th relared litigation invobeing a slhip of that nams
liad alrestly been dealt with hy the Enplish eowert

Flof Sociftd Navdowle Iadveirielie Adroipaiiale v Tee Ko Fak [19%7] AL, BTL {unti-snit
innction): Monwters Offifiore 54 v Cusplon Shipping Co, [19%8] 2 Dowd's Rep 4]
(jurisdiction clause),

1 Rew Marthannun v Rockware Glass Lid [1978] AT, 195 faezident in Lwtory in Sporfeod)
awd the ling of rases Collowing Condube Mipping Co Lid v Matienal S Liandz, Efimabariy,
Neew Jeriey, The Abafonh [1981] 2 Tloyl's Rep 1 {acglisent misstaterng ) aod eudorsed in
Rercouvaky v Michaels [2000] 1 W 1R, 1004 (uelumation), and King v Lanic [700] CWC A
CIV 1329 (mlernet matesial criginating in New York downloaded in England aml sy
publishied ¢here).

19841 2 Linwd's Rep. 102

" Ber Berezvahy v Michaefs [20000] 1 WL, 1004 (where only the puhlicarion i Couglund was
relied on)

T He Sohineg [1926) Ch, 710 Mackender v Faldia [1967] 2 QUR. S0 conlrast £rarr Mursbed? &

Co. Lod v Bercda £4 [1973] | WLE. 349 :
MCIEK, Parr 11,

o TN b, AT
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Gencral zraunds

{1} a claim iz made [or a remedy against & person domiciled
within the jurisdiction.™

“Domicile”, here anel throughout Part 6 of the :Cr-.rl] Prncadun:%
Rules, is to be determined pot in uucm'da_.qcc with the rules n_
common law but in accordance with the provisions of the J_mj_lgm?ntz.i
Regulation and paras ¢ to 12 of Sch.1 to the Civil J u.nschlctlrfur} ‘uﬁ;
Judements Order 2001 This means that the test for Llﬂf‘t'lll:l_i{f 1sf1. 1{:
same whichever set of jurisdictional ules u_pphv:s. If the mml-ﬂ 5
within the scope of the Judgments Regulation (or the Brusls::‘ss ;:r
Lugano Corvention), the domicile of the dﬁfundum WLI! gnﬁ the
Epglish courts jurisdiction under the terms ol the relcvant eg-:l]i
Jation or Convention®! and permission o scrve the clum form wi

Aat be required.®

(2) 2 elaim is made for an injunction ordering the defendant {én
do or refrain fronn doing anything within the jurisdiction

The injunction nced not be the only relief smllghlvﬁjznd it hlS
immaletial whether or not damages are also cimma::.:llh, bui"the
injunction must be the substantial relief sought: permission _':jn A e
refusce if the claim for an imuoction is not made bona fide 1ul
merely to bring the case within the sub-head ® Permission w;l: a ﬁn
be refused if a foreign court can more conveniently deal with ?
guestion,™ or if there i5 no real ground to anticipate repetition rin
the action complained of,& or if the injunction eannot be made

cllective in England.®®

(3) a claim is macde against someone on whaom the claim fﬁrlt‘i‘
has been or will be served and (a} there is rbEt\'-’EEI‘I the
claimant and that person a real issue which it is reu:auqahlt
for the conrt to try; and () the claimant wishes to serve the
claim form on anether person who i3 & necessary oL proper
party to that claim®™

‘This sub-head is very important, amd has gi»_'cn rise to much
litigation. The most obvious cases Lo which it applics are cascs where

WORR, Th2NLE

o O PR, A B[R]0 see ahoe, para.HTLL

* Bee ahove, pacid-h

LYo N r.ﬁ.lle !g{h](i}.

W C PR, f 602

at i s ellcel was in the oreer Ord 11010 _ _ )

S H?Liﬂiilt: v::v«:.ri Yourde Herenled 11893 2005970 l#irtj‘n.l?:él.'?ﬂuri}' Feew] [1917] 1 KB, B35,
nir: i Rechber Cro, Lied v Pundop [1321] 1 AL 367, . L

- %?:rl::“if:ﬂeur;gﬁ;fie I'mr-.l'y r: Renvfus Bras. (18571 37 Chly 213, Aoster v fifbery | 1925] Ch

ur ﬁ:}:ﬁ-ﬁﬂlafss w Aewe Pork Hevald [LEE3] TO K. 0T #aeson v Daify Record [1917] 1 KB, 853,

o Aferskall v Marshall {1ens 38 CLu, 330,

R S L ) D
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joint debtors or joint torilcasurs are allcged to he lisble 10 the
¢laimant™; or where (he claimant has aiternative claims ALAINSE wo
persons, tor cxample a claim against a principal for breuch of
contract, and against an agenl for breach of warrinly of authoripg.?

The person whom it is sought to scrve anr af the jurisdiction must be 5-018

a “peccssary or proper” panty fo (he action. Thase lerms are
alternative, and a person may be 2 proper party although he is not a
necessary party. The question whether B is a proper party to an
action against A is simply answered: suppose both A and B had been
in England, would they both have been proper partics to the action?
If they would. and only one of them, A, is in Enpland, then B is 1
proper party, and permissivn may be given to serve B out of the
Jorssdiction.™ For instance, if defective goods are manutactured by B
abroad, and supplicd w0 A in England, and sold by A 1o the claimant,
the: claimani can bring sn action for breach of contract aguinst A ind
in tort against B

Claims for interim remedics

{4) a cluim is made for an interim remedy under 5.25(1) of Lhe 5019

Civil Jurisdiction and Judpments Act 1982

In the pasi there were technical difficullies concerning applcations
for a freezing injunction (that is, a Mareva injunction) in respect of
the defendant’s assets. Where permission to serve documents was
nceded, it was formerly sought under @ sub-head of the former
Order 11 dealing with injunctions (corresponding ta t8.2002)). It
was held at one time thai this was not possible where the defendant
wis not otherwise amenable o the jurisdiciion and the substantive
proceedings had been brought, ar were {0 be brought, in anather
couniry.™ Howeyer, this Imitation was removed, Arst in relation o
procesdings in other Contracting States Lo the Brussels and lugano
Conventions,™ and ihen in respect of proccedings in any country,™

The application can now be made under this subhead of r6.20,
introduced in 2000,

Claims in relation to contracts

(5) a ¢laim is made in respeet of a contract where the contract; S—020

(a} wus made within the jurisdiction;

® Hillinar v Carmright [1F¢=] 1 QB 192,

o Massey - Fleynes {1 888) 2 380, 330,

T Mawsey v Flymen (1585) 21 QB0 330, 335 e Flian [LESE] B 205 Qurerveichivehe Lo
fe. Con v Reiish Dncdenmnity Co Lad [1914) 2 KL, 747, The Goldeare Marjeer [14s)) 2 Lloyd's
Tecp, 215

7t Mipmchester Cournge [1973) 1 Lioyd's Hepe AR5,

™ The Sivking v Dister Compania Noviers [19M] AL 210 Merceder Ronz 46 1 Faiefreck {1096
AT 2R )

™ Civil Jurisdicrion snd Tudgments Act 1962, s.25(11. '

N1 1997302, made vruler ik, 5 25{3).
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{h) was made by or through an agent trading or residing
within the jurisdicliow, 1
c} is gaverned by English aw; ar N
((d} cantains a tenn o the effect that the court shall ha;e
jurisdiction 1o detcnmine any claim in respect of the
conlract™

There is an initial characterisation issug: is this u “contract” casu?‘. It
has been held, for example, that the relationship hetween :'LC{!}[’II‘LIJ{HI}'[
and # director of Lhat company is not a matter of contract. g r.; I:::q
of the predecessar provision i the former Order 11 I:palj:‘e: o ff a:ct s
“hrought 10 enforee, rescind, dissolve, a_nnul, ot otherwise a ot
comiract, of to eover damages or obtain other relief w rer,pel;, _
the breach of a contract™; the current rule can bo no 1:?55 wi i u.\
senpe. S0 sub-head (5) wilt be available where T.};;& rcIIEL_1mar?l. I.Rce ds 4
declaraiion that a cuntract has been frustrated.” This su :—1&51 tlS
very important in practice: its four branches require sepuarate
discussion.

(i) Contructs made in England

A contract concluded by postal correspondence i8 made whcrg ﬂrlf
letter of acceptance is posted.™ Many conlracts are now ma e b i,r
instantancous” means of communication, telephone, fax or email,
in which case the contract is made wlhcre the acceptance IS L;:FIIII_E
nicated to lhe offeror® In Heinkibon Ltd v Saltag Steh! un
Stalthwaren-handelgescllschaft mbH:

The contruct concemned the supply of steel bars hy": {un
Austrian eompany) to B (an English compuny au::ung as -dE"]EI"t
{though it had not disclosed this fact) for a Swiss comparny. Tllﬂ
stecl was to be delivered by sea from Alexandria i Egypt._ ai
contract wag not performed after a tlispute abuJuF the ﬁll'l.r.il'lbid
arrangements, and B sought to sue in England claiming Ll l..w.
contruct was made in England. The acceptance of the tocrims m;a
by a telex message from London to Vienna. The House E\F I_im 5
confirmed that the postal commupication rules dicd not apply ,m
instomtancons communications. On the facts, the contract was

made in Vienm.

The impostance of the casc les in some qualiﬁcatiurf mentioned b};
Lord Wilberforce. Indicating that there could be no universil rule
. he mentioned tacts which might render the communication less than

"o PR, r.ﬁ_i"ﬂ{ﬁ]. (1391] Ch. 226

W Wepthorupenlics Ld v Kotz h. 226,

WL Daploration (Libya) Lid v Hust [1976] 1 WLR. '{88_ . . .

H ﬁfmﬁﬂ'ﬂgﬁ F.:r;l;g-r Co. Led v femghebemd [LR20F, WoN_ 344, Bengim v Deluny [1924] AC.
514, 5. _ ~

W fntry Led v Mifes Far faxt Corporrtian [1953] 2 QLB 577,

= 1963 2 AT 34,
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instantancous. The reeeiving machine might have a fault; it m ighl be
in a different building, or belong 10 a third party. Although he was
speaking about iclex machines, now outmoded, the same could be
said aboul fax machines, and similar questions could be asked about
email or intermet messages sent gvernight and read in (he morning,
perhaps by a businessman in a hotel reom far removed [tom his
usual office and cven in a different country. Lord Wilberorce
referred to “business practice™ and that appears to aceept that all

these cases are o be treated as covered by the “instantancous” rule,
(i) Contracts made by or theough English agents of foreign principals®

This includes not only contracts made by agents but also contracts
made (hrough agents who have no authoerity to make contructs, bul
only ta ohlam orders and transmit them to the forcign principal far
acceptance or rejection™ The sub-head applies only where the
foreign principai is the intended delendant, and is not available 1o
such a principal as claimant,® Rule 6.16 of the Civil Procedure Rules
provides an allernative method of service if the conditions laid duwn
in (i) are satisfied and also two further condilions, namely that the
contract was made in England, and that the agent’s authos{ty has not
been deiermined and he is still in business relations with his
principal. The method is 1o issue the claim foem againsi. the principal
and serve it with permission of the eourt on the agent in England.

(iii) Contracts governed by Englich law

Whether a contract is governed by English law is determined in
accordance with the Contracts (Applicable Law) Acl 1990, the
provisions of which are considered in detail elsewhere in this book 5
It goes without saying that English judges are cspecially well
qualified to apply the English law of contract, but nonctheless Lord
Diplock observed in .dmin Rasheed Shipping Corp. v Kuwait frsur-
ance Co%7 that jurisdiction exercised wnder this sub-head over a
foreign corporation with no place of busincss in England was an
exorbitant jurisdiction, cne which an English courl would oot
recognise as possessed by a foreign court in the absence of some
treuty. For that reason, the judicial diserction to grant permission in
such cases “should he exercised with circumspection™, Ihis part of
Lord Liplock’s speech was erdorsed by the House of Lords in
Spitfade Maritime Corpn v Cansulex Tid 7 where it was emphasised

*The Rules ow langer stale, w5 did (e former Order 11, that rhe agrent mast be acting Mon
TJekeelf of 2 principal teading or residing out of the juetsdiction™ bor s will e (he e,

™ Mathimeal Motgnge and Sgency Cor of Mew Zeafund v Cniselin {1977) 38 TL.K. K32,

= Lintan fatematieal fasnrance Co, v fubbles Taserance G, [1951] ¢ W.I.R, 415,

5 Tigfonw, ChoL3.

BT AL A,

MIUET] AW 460 See also Media e, Naviero 54 v FPamidan, The B2 [1945] | Lloyd's
Hep. LT B o explanation (endarscd in Spiliada) of Lelated aspects of Luzd Diplock's
spcche
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that the importance of the Tnplish governing law was shmeihing
which varied greatly depending on the circumstances of the case.

If the claimant has alternative remedies in comtract and tort upon
the spme facts, he ean choose his remedy. Thus, where the claman
was employed abroad under a contract governed by Tinglish law, and
sustainet) personal injuries abroad in the course of his cmployment
there, he was allowed to serve the claim form on his employers oul
ol the_jurisdiction in an wetion for breach of an implied term 1n the
eontract, cven though the facts also pave rise to a claim in tort, for
which permission would have been refuscd because the Loyt was uot

committed in bEngland #*

(iv) Conmracts containing o jurisdiction clawse selecting the English
Contrt

Submission 1o the juddsdiction of the court may be inferred from the
terms of a contract. I{ one partly 1o a conlract gives an address tor
service within the jurisdiction, service may be effected on the agent
as of right."" Olherwise, the penmission of the court under this sub-
head is needed.

(6) a claim is made in Tespect of a breach of contract com-
mitted within the jurisdiction®

For the purposcs of this sub-head, it is immaterial where the
contract was made or whether, in the langnage of the former Order
11, “the breach was preceded or accompanicd by a breach com-
mitted put of the jurisdiction that rendercd impossible the perfor-
manee of so much of the covtract as ought o have been performed
within the jurisdiction™.

A contract may be broken in one of three ways, glamely by cxpress
repudiation, implicd repudiation, or failure (o perform.

Rreach by express repudiation occurs whan_nnﬂ party informs the
other that Ae or she no longer intends o perfonn the contract. If X
who is abroad wriles a letter of repudiation o A in England, the
breach is not committed in England.*® On the other hand, if X who
is ahroad sends an agent 10 England, or writes to an agent who 15 1o
England, nstructing (he agent 1o repudiate a cuntract with A who 13
in England, and the agent docs so, for example by letter posted in
England, then the breach is committed in Epgland.*

Breach by implied ropudiation occurs when onc party does an act
that is inconsistert with the contract, for instance, when X promises

M Afasthey v Koeoit Bechiel Componatiare [1958] 2 OLB. 57,
Rl S A e SR

o CRR., rh2006) i
* Chey ¥ '.l'ri‘tm:!:rpim {1472) Lt 7 QR 573, 579 JTollamd v Baneren [1002] 1 K.R. 867, botk

apprened by the Prive Couneil i Mz v Koot [1525] A 359, 363-30%; bt see Cooper v
Krihe (19013 17 TR 205, : _ .

M M!ﬁlzunfwr‘hw.z o Lo Asepuradore Fapencla [L906] | K15 254, Oppenfielner v Louls Ressiriifial
& Con AG [1U37] L AN FR. 23,
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to scll 4 house to A bt sells it to B instead. Alhough there is no
authority on the point, the breach i such a case presumably oceurs
where the inconsistent act is performed,

The normal form of breach is the failure by one party to perform
cie or morc of his abligations under the contract. In such o case it is
nut necessary that the whole contract was to be performed in
England by both partics, but it is necessary (hat some part of it was
to b performed in England and that there has heen u breach of that
part.” Tt is not sufficient if the contract or part of it might be
performed either in England or abroad; it is necessary that (he
confract or part of it was Lo be performed in England and not
elsewhere,” The coatract need ool contain an express (erm prowvid-
ing for performunce in England®: it is cnough if the court can gather
that this was the intenlion of Lhe parties by coustruing the contract
in the Light of the swrrownding circumstances, including the course of
dealing hetween the parties.®?

In most of the reported cases, the breach complained of was the
failure to pay money, a matter in which it is especially difficult o
determine the place of performance in the absence ol an express
term in the comtract, “The general rulc is that where no place of
payment is specilisd, cither expressly or by implication, the debtor
must seck out his creditor™® But this is only a gencral rule and, as
stated, it only applies where no place of payment is expresscd or
implied in the contruct. It cerainly does not mean that a creditor
can confer jurisdiction on the English court mercly by taking up
residence in England afier the making of the contract, thus making
England the plice of performance,®

In a contract of cmployment, wages or sulary would normally be
payable where the service is to be performed, in the absence of an
express or implied term in ihe contract.! But i€ the cmployee is
employed in anly a nominal or consultative capacity, and is frec to
reside where he likes, his salary may be payable in England, if that is
where the employee decides to live.? In a contract {or scrvices, it may
be possible o infer that the fec or commission is pavable at the
contractor’s usual place of business in Enplind, even if the work is to
be performed ahroad.’

[n & contruct for the sale of goods by 2 seller in England to a
buyer abroad, it will, in the absenee of & contractugd (¢rm to the
contrary, be casy 1o infer that the buyer’s obligation was to pay for

™ Rede v Stefn [1892] 1 Q.13 733

ALl ke Lo v Anpwverp Lenndorr and frazi! Line |1891] L O, 1035; the Fider [1893] T 115
Cvmber v Leyfand |1F98] AC. S Caban driantc Stgae Swles Componation v Companis e
Virgrares Scoee BTefterin £da [1060] £ QD 187,

" Beverndily v Cotermarn [INET) 36 Ch.Ey, 43573

W fain v Sel |1952] 1 ORI 352 By &0 0 v P (12010 40 W_RL 1200 Charler Deeved & O
Ltd v Cary [190H] 2 KB, 685,

¥ The Filer [IZ93] P_ 119, 136-137, per Dowen 1.

™ Mafik v Merradni Funko Coskasfoenshe [L%46] 2 All FLR. 063,

TRee i v Noradni Fanka Ceslreelmenke, dhove.

* Vitkendce Hipend A Hini Szividvn v Kermer [1951) AL BEQ.

4 Thumpear v Falmer [1893] 2 0OUL0. S0
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the goods in England.® The same is the case if a principal in England
sends goods Lo an agent abroad to be sold on commission.” Bot it is
otherwise if, on the true construction of the contract, the only duty
of the foreign agent is to sell the goods and remit the proceeds (o
England from abroad in a specified menner, hecause it will be
inferred that the agent's duty is at am end when the remittance 1s
mude.t If a foreign ptincipal uppaints an agent in England 1o su!l
eoods on commission, it 15 vsnally inferrod that the commission 13
payable in England.”

" {M-a claim is made for a declaration that no contract cxists
where, if the contract was found to exist, it would comply
with the conditions set out in paragraph (3)

5027 This sub-head, mlroduced in the 2000 revision, clarifies a point
which was nol wholly cloar under the former Rules. Under the
tormer practice an application for service out of the jurisdiction
could be made when the validity of the contraet was in issue,” but
probably not where the claimant sought a declaration that there
never was a contract.'™ Both types of case are within the new Rule.

Claims in tort

5-028 (8} a elaim is made In tort where (a) damage was sustained
within the jurisdiction; or (b} the damage susiained resulted
from an st committed within the jurisdiction’

Untit 1943, (he predecessor Rule required that the tort should have
becn “committed in” England. Difficultics arose in inlerpreting this
requirement, for cxample in cases where a ncgligent act was
committed abroad and the resulting damage was sustained in
England. In an attempt 1o resolve thuse difficulties, the language of
the sub-head was changed, reflecting the approach adopted by the
European Court in interpreting Art.5(3) of the Brussels Conven-
tion.? But difficyltics remain. One is the question by whal law is it
detcrmined whether the claim is “in lort” as opposed to any other
typi: of action. This is essentially a charﬂcterisut‘ion exercise, which is
appropriatcly carried out by reference to English law as the Jaw of
the forum.'” That is consisient with the result but untoriunately not

4 Hahey & Cu, v Suaefell Minimge Co. Lad (1587) 20 QBDL 15X Fre de G+ fogato (1531) 40
W 120,

* flope v Stein [1892] 1 QLB 7535 Charlex Loval & Co £0d v Gees [1904] 2 KR &R0 o

* Curter v Lepland [1BB2) AL 524, a case "of a sumewha gpecial chaructes” per Hitlirg
L. in Chorles Daval & On. Lo v G, ahowe, 2k patl

Y ftmerter v Fugover e Works (1593 UELLR, 103; frtarnatianal Corpomation .01 ¢ Beeser

Munrgneneeing Cn [10A0 1 BB, 488,

# O R, no2H T

4 Fgan £ idmmdenl v Libera Ciame. [1995] 2 Lioyd's Rep. 64, .

m F:f.rj.lii'l;.lll adartrme Fesuranes Co. Led o Pryeciive Nattomal frsurance Cir. [1000] 1 A, N7,

L CPRL o200,

32 Cases 217 Rier BV v Mines de Prsasse didkane A4 [1414] 0.5 T8, e ahones, para 4005,

o the simalur issce a5 1o isues Telating o wrt” uvnder Lo Privide Internakionul Law
{Miscellanswus Frovisions) Act 1995 helow, para 14023,
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with the reasoning of the Court of Appeal in Meelf und Rofistoff
AC. v Donaidson Lufkin & fenretie Ine™ Tt is to be hoped that
cnurts will adopt a straight-forwurd reading of the text of the sub-
head, and ask themselves the question whether this claim s one
English law wauld regard as sounding in tort.

The other difficulty eoncerns the notion of “the damape” being
sustained in England. 1t was argucd in Metall und Rofsioff A.G. v
Donaldson Luftin & Jenrette Inc. that all the damage had to be in
England. The court held, nghtly it is submitied, that there was no
justification for this reading of the text; it is enough il some
sipnificant damgre oceurs hers. Similarly, il it 18 argued that the
damuge results from an act committed in England and the facts show
acts both within and without the jurisdiction, the sub-head will apply
it the damage results from substantial and clficacious {as opposcd Lo
minor and insignificant} acts of the detendant within the jurisdiction. -t
Tt seems that the sub-head will apply to any sort of damage, provided
it Is significant; the Limez Franee principle’? has not been applicd in
this context. In the cuse of a claim relating to a death abroad, the
sustaining in Enrgland of 2 loss of financial dependeney and the

incurring of funeral expenses will constitute “‘damage” for (his
purpose. 't

As we have seen, if there are alternative causcs of action in ;3
contract and tort on the same facls, the claimant may choose 1o rely E
on any of sub-heuads (5}, (8) or (8). 7
Enfor¢cement

[EPETURTE

(%) aclaim is made (o enlorce @y judgment or arbitral award.’? 5020

This sub-head coables permission to be gramcd in a common law
action on a foreign judpment or arbitration award apainst a dehtor ;
who remains out of Englagd but has assets in England. This sub-
head is all the more necessary now (hat .34 of the Civil Turisdiction
and Judgments Act 1982 prevents the claimant from bringing a fresh
action in England on ihe original cause of action.

Claims about property within the jurisdiclion

(10) the whole subject matter of a claim relates to properly 3-030
within the jurisdiction.:®

This sub-head replaced earlier provisions, with complex drafling,
which dealt separately with land and movable propertv. It is not

" [1990] 0.0, 394, See Cartzr, (1950 63 BY.LL. 485, The oot scemed @ treal the phase
in the former Onder 11, “lounded ¢n 3 @167 as radsinr choice—-law isoes, whicl o oo
led b a considetarion wf whether the tort had been comiled with:n tha jurisdiction,
preciiely the issn the reviscd Roguape of the sub-head was desiprsd 10 aviid.

M Bea pure 144131, ahene.

* Roweh v Pl [HI4) EEWHC 1437,

7 RR, LG 2NG).

®CPR 10,200 100,
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limitcd 1o claims relating (o Lhe ownership or possession of property,
but extends ta any claim for relief (whetber [or damages or
otherwise) so lung as it is related to property located within the
jurisdiction.'? It covers, for example, a claim in an :Insulwnc;.r' armtext
that property had been sold at an undervalue, a claim to recover rent
due under a lcase of land, and a ¢laim for damages for breach of
covenint. )

Claims about trusts, £1c.

Under 4bis heading, the Civil Procedure Rules conlain five distinet
yub-hezads:

{11) 4 claim is made [or any remecdy which migh_t be qblnin:d in
proceedings (o execute the rusts of a wnllen instrument
where {1} the trusts cught to be cxceuted according 10
English law; and (b} the persen on whom the claim form is
10 be servcd s a trustee of the Lrosts™

(12) a claim is made for any remedy which might be obtained in
praceedings for (he administration of the estate ol 4 person
wha died dumiciled within the jurisdiction®

(13} a claim s made in probate proceedings which includes 3
claim for the rectilication of a will=

(14} a claim is made for 4 remedy agsinst the defendant as
constructive trustee where the defendant’s alleged lability
arises nat of acts committed within the jurisdiction®

The predecessor provision of this sub-head was added to fill a lacuna
revealed by the decision in Mevell und Rohstoff A.G. v Donaldson
Lufein & Jenrente B ™ (hat an action for hreach of duly as a
constructive trusice could not be regarded as “founded on a tort”
and so within lhe sub-head dealing with claims in tort. 1t 13 nol
necessuty 10 show that all the defendunt's acts were commilied
within the jurisdiction.*

{15y a eoluim is made for restitution where the defendant’s
alleged liability arises out of sets committed within the
jurisdiction®’

" flanca Corige Sped v Bance Neciorae! e Ceba [2001] 1W.LR, 2034.

20 G g u Fleher (18837 10 QBRI 75 save v Senhorfoug (L587) 20 Q0. 14T, Tagsell v
Efufiens [1592) 1 €38, 3210 Offfciat Nalicior v S Tnvestiocnrs Lid TIDER| 1 WOLLIL EER
Ranet Cargs Spd v Hunco Nocieeal e Cufu [2001] 1 %10 H 203%, .

2P R CA200[ 110 There is na teguirement that the trust propetty he situated in Englasd,

LCFR, cG{20HEE)

2GR G 13

3O, FAEOH 4]

» 5|_l"1|‘§':]] 3. 391, i

w5 Teehmedugivs Lad v Ginerin [1992] 2 Tlopds Hepo 430, The prediie soope of e
sub-luind remains unclear; see Dicey md Moreks (100 24, 1999} para 511-214.

SO, r 15
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The proper cheracterisation of reslitution claims has given rise
dlfﬁ_cult}’ under the Regulation rules This sub-head, now in 2000,
clarifies the position under the traditional ruies.

Claims by the Inland Revenue

{16) a ciaim is made by the Commisstoners of [nland Revenuc
reluting to duties or taxes against o defendant not domiciled
in Scotland or Northern Freland=

Other cluims

Other sub-heads covet claims made by a party 1o procecdings for an
order thal the court exercise jts power under .51 of the Supreme
Court Act 1981 to make a costs order in fuvour of or against a
person who is not a party to those proceedings™; certain salvage

claims?!; and claims made wnder an epactment specificd in the
relevant practice direction.*

Service abroad withoul permission

A claim form muy be served on a defendanl oul of the jurisdiction
wilhout the permission of the court where each claim included in the
claim form made against the delendant to be served is a cfaim whicl
the courl has power to determine under the Judgments Regulation
and no procecdings between the parties coneeming the same claim
arc pending in the eourts af any other part of the United Kingdom
or any other Regulation State; end (he defendant is domiciled in the
United Kingdom or in any Regulation Siate, or there is jurisdiction
under Ait.22 (exclosive jurisdiction) or Art23 {jurisdiction agree-
ments) of the Tudpments Regulation.®

A claim [orm may be ailso served on o defendant out of the
jurisdiction withow! the permission of the court where each claim
made agaimst the defendant 1o be served is a claim which, under any
other cnactment, the court has power 10 determine, afthough (a) the
person againsl whom the claim is made is aal within the jurisdiction;
or (b) the facts piving mfse to the claim did not oceur within the

W dhiin ot Beson Ll v Clargow €ty Covenl [1999] 1 AC, L33, see above, nara 4-022,

¥ PR, M L),

WCER, oM7)

IR, o200 174).

L CPRR. fBIO0IEY. These includs claims wider e SMuclear Iestallations Act 1955 the
Sacid] Scenrity Caunributions and Benetits Act 1593, the Dreor Lralticking Ace 1993, Pr ¥
uof the Ceiminal Justios Aut 1883, the Inberitance [Prosision [or Family and Lrependants)
A 197, Frofl of the lmeieracion and Asylem Act TS, Sch2 1o e Immivratsen Act
1971, the Financial Scrviecs and Markets At 2000, and what is wnhelpfully deseriled as
“the Digectve of the Cinmell of the Evropean Communines dated 1% March 1976 Mo,
TaSURERL, wlhers service 35 ta be oHocted in & member slite of the Eurapean Lniog™
whichk conzemns the European Apricoltural Cmicenie sad Guarontee Lol

M CLE, rb1%1AY Compaiable provision is made for Brusscls and Lugime Comention
ke 1009,
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120 Juriseliction: the poditional English nilex
jumsdiclion.® Most of the cases which fall under this ule involve

statutes giving effcel to international transport conventions which
commanly contain special rules as to jurisdiction.

DISCRETIONARY POWERS 1N THE CoMMON Law TRADITION

5_035 Reference has already been made o the procedural mechanisms

developed in most common (2w countrics which enable the judeges 1o
stoer a case towards the most approprivle {orum, and in the process
affsset 4o some cxicnt the initial advantage enjoyed by a claimant in
selecting a forum likely (o prove favourable to the claim. So, the
courl has an inherent jurisdiction, rcinforced by statute,™ 1o slay an
action in England or to restrain by igjunction {“an anti-suit injunc-
tion™) the instilution o1 conlinuation of proceedings in a forcign
court, whenever it Is necessary to do so in order to prevent
imjustice. This, highly discretionary, jurisdiction came to play a very
important part in lilipation practice, being invoked on the grounds
that the availability of a morc suitable forum ¢lsewhare means that
England is an inapprepriate forum for the trial of the case {ferum
non convertiens); lhat simultaneous actions are pending in England
and in a forcipn country betwoen the same partics™ and involving
the same or similar issucs (Bs alibé pendens); or that the parties have
entored inte a choice of court clause., This approach to jurisdiction
is characteristic of common law countries: the civil law tradition
knows of jurisdiction clauscs, bul deals with cascs of s alibi pendens
by a mechanistic rulc giving priority to the action commenced lirst,
and cannot acccpt the extensive degree of judicial diseretion
Jeployed in forurn non conveniens cases. The adoption of the civil
law approach in the Judpments Regulation has greatly limited the
usc of the common law approach in the English courts.

FORUM NON CONYENIENS

5-036 The power 10 stay actions on the ground that the forum chosen by

the claimani was inappropriate for the trial of the action was known
tw the Scottish courts jn the nincicenth century. It was much
developed by the courts of the United States where it is now am
essential purt of litigation strategy as a means by which the defen-
dant can resist the invoeation by the claimant of what are often very

CHOCPR, ri1902)

3 G prearke Court Aet 1981 93y Civil Jurisdicion and Judgments Act 1952, £48,

¥ Sep Fwweelt, Heclimiag Fuesdietene in Privige Tnsernadonal Law {Clarendon Press, (xford,
145} Hell, Fore Shoppaing and Foame in feeemarione! Lingodon (Outord University Press,
Chrtond, 2003) Roherison {1997 103 LOWF- M08 Slater, (1933} WH T0LR. 208, Kemmett,
[1005] €10, 552 Poel, {HO1) 11T EOLR1EL

7 Very cxceptionilly, the powgr te stay Ui procesdings muy be exercised whese the
outcarae of the vise 8 intimately bound up with foreign proceedings involving diflereer
paties: Heichhob! Nonway A¥A v Goldouen Sache Iatoreetiane! [1959] 2 A ER. (Cormm.
174,
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widely-drawn (often styled “long-arm”) bases of jurisdiction. The
Linglish courts eventually adopted a similar set of principles 3

The practice of the English courts was authoritatively stated by 5-037

Lard Golf in Spiliada Maritine Corpn v Cansuler Luf® It can be
stated as fiollows:

(#} The basic principle is that a stay will only be granted on the
graund of form non conveniens where the court is satisfied that
there 1s some other available [orum, having competent jurisdiction,
which is the appropriate forum fur the trial of the acton, fe, in
which the case may be tricd more suitably for the interests of afl the
parties and the cnds of justiec.?

The defendant must show that unother forum is “available™. This S-038

means lhat the claimunt must be able to begin procecdings againg
the defcnldant in the ather forum as of right, cither hecausc the case
falls within the jurisdiction repularly exercised by the courts of that
couniry or as a result of a jurisdiction clause. Tuis nol sufficient (hat
an action ¢ould be brought in the named country on the basis of an
vndertaking proffered by the defendant to submil 1o its
Jurisdiction. |

(11} The burden of proof is an the defendant to show not only ihat
Engl:—md i3 not the natural or appropriate forum, but also (hat there
is another available forum which is clearly or distinclly more
appropriate than the Eaglish forum.*

{¢) In deciding whether there is another forum clourly more
appropriate, the court will seek to ideniify the “natural forum™
meaning “that with which the aclion has the most real and substan-
tial connection”* and will examine not only factors affecting
convenienee or expense (such as availability of witnesses), but also
Such matters as the law goveming the transaction, and the places
where the parties reside or carry on business, |

Although every ease must turn on ils own facts, the natural forum 5-039

for a claim in tort is fikely 1o be held to be the country in which the
tort oecurred, ag illustrated by the facts of the MacShamion cusc;

M was a Seotsman resident in Scotland. He was injured in an
accident at work in a faclory in Scotland owned by his employers,

EL y i y
The development of (e doctrine can bz uced Inoa number of landmark cases The

Afhangie: Sier [1974] AL, 436; MucSian : A T
T ﬂmw{[IEEl‘; LG e ¥ Rockware CHluse L |1978] AC. 795 and The
™LOHT] AL 400,
:" of e “private and public interests™ in Uniled States cnse b,
"Fubbe v Cape ple |1999] LLPL 183 (calm acising o of operalions of detendan™s
*;iuhlslu:.na.rtes.m Sewath Africa; defendant compidy iself not amenalle o South Afriem
uJUHEIiICTIﬂI'I in absenze of undotakings; say of English action cetinsed),
of L spproach dunted in Australia, askine whether the Austiraltan forom chosen by the
ehinant i “elearly supproptate” wlich in effect means cxamivinge the chaice of Lhat
forem for elements of vaxation or sppression: Feeh v Maritdes Flowr Mifle P et (1901)
1L, S38; Nesde Matiomelc der Livdnes Reagids 84 v Zhanr |200Z) TICA 105 2003) 210
CLEH. 291, S Ametican deeisions arrive 5t & similac result by stressing Ibiz “deference™
tt'grub;l“gmn te the claimants oo of foruem, wspecially i s the clefmants ~home

4 A Faeonulalion ; ith o The ADGE .
u rl.;g;“‘:;l“’?’;;*d by Lord Keith in Fhe Alvihin Duver [1958] A C, 305, 415.
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a company registered in England. On the advice of the‘Englri:-'.h
solicitors to his London-based trade uniom, he brought his action
in Engiand and not in Scotiand, because his solicitors believed
that he wonld get higher damages in Bogland and that pmcam:}-
ings in Scotland would take longer to come to ial But when it
was shown Ihat medical and other exporl wilnesses wore cqually
available in Scotland, and that thercfore the comparative cost and
inconvenience of a trial in Englund would be appreciably groater
than thase of a trial in Scotfand, the House of Lords unanimously
ordered the English aclion to be stayed.
-

{(d) If there is another forum which prima facie is clearly morc
appropriate the court will ordinarily grant o stay unless there are
circumstances by reason of which justice requires that a siay should
not be pranted®®; for cxample, that for some reason the claimant
could not abtain justice in the foreigh country. .

It may be, fur example, (hat the delays cxperienced in the
alternative [orum are such that the prejudice to (he claimant
amounts 10 a denial of justice. An example is provided by the facts of
The Julakrisfaa®® in which a delay of five vears, amticipated were the
case o be (ricd in India, would greatly prejudice the claimant,
grievously mutilated in an accident and in urgent need of financial
help.

P]:: more controversial matter eoncerns the wwailability of legal aid
or other forms of legal assistance, a matler cxantined by the Hoaose
of Lords in Connelly v RTZ Corp. ple™

C warked for 4 number of ycats in a uranium mine operated by
a subsidiury of the defendant in Namibia, He later developed
cancer of the throat, and claimed that the working conditions in
the mine were the canse. Plainly, Namibia was the natlural forem.
However, it was accepted thal the case wus (ar [tom straightfor-
ward and would require highly professivnal representation, bath
by luwyers and by scicntific experts. Namibia had no system of
legal aid and could not provide the type of ropresentation the
claimant would! teed.

Lord Goll, for the majorily of the House of Lords, held that in
ceneral the absance of legal aid in the alternative, and natural,
forurn would not justify the rcfusal of a stay: many ¢ountries cannot
afford a system of legal aid and it was a relatively recent develop-
ment oven in Gogland, Here the reality was that without the benetit

. of Anemeial assistance there was no prospect of the clam being tried

al all. That did require a refusal of the stay, so thal the caze could go
to trial in Cogland® Lord Hoffman dissented: the effect of the

45 AL chis polnt the burden of proof shiles w e cligwant.
46 [1953] 2 [lovds Hep. 62,

47 [L99#] A . RS54

% At pp. 8T3-E1,
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decision was that the action of a rich claimant would be stayed whilc
the action of a4 puor cluimant on the same facts would not; the more
speculative and difficult the actiom the moere likely it would be to
proceed in England with the support of public funds, “Such distine-
tions will do the law no credit. ™

In this coniexl, the awkward truth is that distinctions do have to
be drawn. In an extreme case, the existence of raciul or political
projudice against the claimant may render the technical availability
of an alternative [orvm nugatory,™ but the Court of Appeal refused
a stay in Askin v Absa Bank L™ despile allegutions that the
defendant bank was mounting a “hate campaign™ against the
claimant m South Africa, the natural forum, and that this included
threats of assassimation.

e} The mere fact that the claimant has a legitimate personal or
juridical advantage in proceeding in England cannot be decisive,

As Lorvd Goff put it in Conaelfy v Y Corp. plei2:

“Tf a ¢learly more appropriate forum everseas had been identi-
fied, generally speaking the plaintiff will have to take thar
forum as he tinds it, even if it is in certain respects less
advantageous Lo him than the English forum. 1lle may, for
example, have to aceepl lower damages, or Jo without the more
epenerous English system of discovery. The same must apply to
the system of court procedure, including the rules of evidence,
applicable in the foreign forom™.

30, for example, a stay was granled in Be Harrods (Buenos Aives) Fid
(%o, 2)% despite the fact that the particular remoedies sought by the
claimants, minority shareholders in the compary, were nol available
in the natural forum, Argentina,

Effect of the Judpments Regulation and the Brussels and Lugana
Conveations

There is, in general, no room for the eperation of the doctrine of
forim non conveniens in the context of the Judgmenis Regzulation or
that of the Brussels and Lugano Conventions: the European rules
allocate jurisdiction and cannot be the sabject of any goneral judicial
diseretion™ The varicus Turopean instruments seck 1o identify the
courls which can appropriately exercise jurisdiction in each calepory

AL DETH,

B e Malamemed v Bank of Kewade [ 190G] | WL R 1383 (Tragi ciltzon clatliog ammeans of
salary for pericd including that of the Irud secupation of Kimssis).

#1999 ) LLI 471,

21| AL B4, BT

A1) Che TR hee alse Cesbolmenshe Cohoded Boek A5 v Nomrs Taemetiong pfc
{2003] LEPr. A1 (loreipn progodure on eivil B madc,),

M See on Lhes point 8 & W Beivfed @le v New Harnpaiive awesace Co, [199] 2 GUB, 63L,
Tal,
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of case: it is s¢en as unnecessary, even unscemly, o argue thal of ihe
fwo or more courts in Member States competent 10 haar a particular
case one is more appropriatc than another, If an action is brought in
England by a claimant domiciled in a Member State apainst a
defendant domiciled in England, the Engplish court clearly has
jutisdiction under Arc.2 of the Regelation, and must exercise if; a
plea of for non comventens cannot be heard.™

For many years after the Brussels Convention first had legal effect
in Bngland, the courts continucd to entertain pleas of fonun non
conveniens im the very common type of case involving an action by a
claimand resident and domiciled in, say, New York (or any other
country which is neither & Membcer State nor a party to either of the
Couventions) and begun by the service of process in England upon a
defendant who was at the time of service present and domiciled in
Fngland. Tt will be seen that the English courts will undoubtedly
have jurisdiction, by virtuc cither of the service of the claim {orm or
of Art.2 of the Repulation. After a number of fitst-instance decisions
1o the contrary, the Court of Appeal decided in Re Harrods (Buenos
Aires) Ltd® that in such cases the Trussels Convention did not
preciude the applicatinn of national law principles, including the
fervem non convenfens doctrine. The court’s view was essentialiy that
the purpose of the Brussels Convention was fo set up an intra-
Community mandatory system of jurisdiction, and thar relatons
between inclividual Member States and non-Member States were
outside that system. It followed thar ra consider a plea of forase non
convenfens, and to uphold it in the appropriate cases, would be in no
way inconsisient with the Convention. _

‘The European Court of Justice ¢ventoally rejected the arguments
adopted in Re Harrods (Buenos Aires} Ltd Tt had previously held, in
a ditferent context, that the rules in the Judgments Repulation were
“in principle applicable where the defendant has its domicile or seat
in g |Member| State, even if the plaimiiff is domiciled in a non-
member country”™.¥ ‘Ihe speeific issue came before the Court in
Chwnsy v fackson™:

O n British national domiciled in the United Kingdom, hired a
holiday villa in Jamaicu from I, alse domiciled in the United
Kingdom. C was rendered tetraplegic by an accident while diving

5 Gee Alhnr Led v Croew Shes Coo Fod TI083] 1 Lhond's Hep, 164; e C-28302 Custom
Made Commcrcizl Lud v Stawe Meta!lfthawe Grffl [1994] ECR. I-2913. 5¢c also the
reasoning of the EOCY in Case C-18%02 Toreer v Grooad [2004] 3 WOTL I 11493, sonsidered
bzlivar, patii=E

© S UH02) Cho T2, See Colling, (199403 106 1LOWR. 535, the argument in which iz adupied by e
Cowrl al Appeal. Be Huersds was foilowed in 4 oumber of laer Court of Appeal cazes: Aog
Sesperrazee Sed-NF v Fuvich feswvance Coo [2001] Lloyd's Rep [T 3045 Amarican Mofories
fusiraneg Cer v Celiviar Corp [2000] EWCA Civ 204, [2003] Tlovwds Rep IR 2U5; dwron
Iurdueke Ciarbdd v Dem Morsioe Bunk A5 | 213} EWCA Cir 147; [2003] Q8 F1E0 (a case on
the Luwana Coovenlion).

e C=4VNE Lipdversad Pecterance Coo v Growp Josi Retaseronce Co, S | 2000) BCR.
T-3925, (K1) OB, (2 e under e Broseels Conventiod).

¥ Case {-ZA102.
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from the private beach belonging to the villa. (3 began proceed-
ings in England, asainst I for breach of an impiied term in their
contriact, and in tort against severat JTamaican companics which
were allepedly in breach of duties connected with the safety of the
beach. T and several of the other defendants applied for a stay of
the English proceedings undear the forem non convenfens doctrine,
arguing that in all the circumstances the case was more appropri-
ately tried in Jamaica,

The Furopean Court held that the Brussels Convention precluded a
court of a Comracting State {rom declining the jurisdiction eon-
ferred onit by Art.2 of that Convention on the ground that a court
of a non-Contracting State would be a more appropriate forum for
the trial of the action even if the jurisdiction of no other Contracting
State were in fssue or the proccedings had no connecting factors to
any other Contracting State.

It reaching this conclusion, the Court noted that nothing in the
wording of Art? suggested that ils application was subject to the
condition that there should be a legal relatonship involving a
number al Contracting States. The uniform rules of jurisdiction
contained in the Convention were not intended to apply only (o
sittions in which there s a real and sulficicnt link with the working
of the internal market, by definition involving 2 number of Member
States. The inlention was 1o eliminate obstacles to the functioning of
the internal market derived rom dispurities between national lepis-
lations on the subject. The forum non comvenicns doctrine was
recognised only in a limited number of Contracting States, and the
objective of the Convenlion was precisely to lay down common rulcs
Lo the exclusion of derogaring nalional rules. Art.2 was mandatory in
nalure and, according to its terms, there could be no deropation
from the principle it lays down axcept in the cases expressly provided
for by the Convenlion and no exception on the basis of the forem
non convertens doctrine was provided for. Application of the formun
s commveniens doctone, which allowed the court seised o wide
discretion as regards the gquestion whether a foreign court would b
# more apprapriate forum for the toal of sn action, was liable to
undermine the predictability of the rules of jurisdiclion lald down by
the Convention, in particular that of Art2, and conscquently e
undermine tha principle of legal certainty, which was the hasis of the
Convention.

The eourt recognised the concerns of the defendants, the negative
consequences which would result in practice were the English courts
b obliged to try the case, fmer alfe a8 repacds the expense of the
procecdings, the poszibility of recovering their ¢osts in England if
the claimant’s uclion were dismissed, the Iogistical difficuliics result-
ing from the geographical distance, the need to assess the merits of
the case according te Jamaican standards, the cnforccability in
Tamaica of a defoult judgment and the impassibility of cnforcing
cross-claims against the other defendants, But, said the court,
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“genuing as those dilficulties may be, suffice it to abscrve thal
such consicderations, which are preciscly those which may be
taken into acoount when form nor comeniens §5 comsidercd,
are not such as to ¢all inlo question the mandatory pature of
the fundamental rule of jurisdictiun contained in Art.2",

‘Uhe precise effect of this decision will emerge over time. A number

of guestions are lefl unresolved: . _

The-Gest is that the actual decision is limited to cases in which the
English court has jurisdiction on the domicile basis of Art.2. What is
the. position if U jurisdictional basis is found not i that Article but
i Art5: for cxample in a casc in which Cngland is Lhe place for the
performance of the eomtractual obligation in question? Given that
Art.5 only applies if the defendant is domiciled in another Member
Statc, and given the connection with England which attracts the
Article, it is relatively unlikely that the Enplish eourts would decide
that the courts of & non-bMember State offered a more appropnale
forumn, 1t is thought, however, that the reasoning of the Toropean
Court in Owusy v Jackson s applicable in this conlext a8 in that of
Arl.5. Certainly, the hostility of the conrt o the doctrine of forimn
noit copveniens 1s patent. ) .

Cwnst v Jackson was a case under the Brussels Convention. Is it
applicable o eases under the Judgments Reeulation? Triges, writing
before the actual judgment, haus suggesied that there s a degree of
uncertainty, given the different bases in European law for the
Repulation a5 oppuscd (0 the Convenlion™ Tt is truc that some of
the armumenis in Cwasy v Jackson concerned treaty law and are
inapplicable (o the Regulation; but there is also siress on the smooth
working of the inlernal market,” a matter directly relevant to the
Resulation, 1t scems very unlikely that the court would take a
different view were fucls similar to those in Owasi v fackson 10
arisc under the Regulation,

The forin non converiens docliine remains availsble in some
types of case. One is where an Enalish court is invited to hold thal a
Scottish or Morthern Ireland court is g mewe appropriate forum.
Although jurisdictional rulcs based upon those of the Judmments
Regulation povern such cases,” (he Regulation itscil is inapplicable
and thers is no obsiacle to the raising and consideration of the plea
of foram non conmveniens* A second (ype of case involves an action
brought in England against a defendant who s not domiciled in 4
Membor Siate. Art4 of (he Repualation allows the national law as (o
jurisdiction (o be applied in such cases, so again the forum ron
crteniens plea can he raised, even il the alternative forum is that of

g WMember Stale, S

M2 TARY.RLLL 45T

M Spp parad2 ol the Cuw o'y judgiert. )

0 Gee £t Jurbaliction and Jwdgments Acr 1582, Schod; and ahove, ema 4063,

S Curnpiny v Sroitid Pedy Hecord and Sweday Mad Lid, The Thmes, $ June 1995, nuted
Cullios, €1995) 171 LK. 541, _ _

o See Saeia A4 v Kueedt neesewens Avtheree [1997] 1 Ulowd's Rep. 113 (his poim ent
athzeted b the reversal of tha decision a1 [199%F 1 AL 3200 Heri-foasence - Frangos
(3] 2 Leowid's R, 337,
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The reference 1o the Evropean Court in Chwresne v Jackson™ songht
a ruling on the position where tdentical or related proceedings were
already pending before a court of a non-Contracting State, where a
choice of court clause gave judsdiction 1o such a court, or where
there was a connectinn with that state of the same type as rhose
relerred to in Art.16 of the Convention (now Art 22 of the Regu-
lation}. The Courl refused 1o desl with these circumstances, which
were not raised hy the facts of the instant case.

LIS ALIBI PENDENS

Althouph intervention on the ground of liy ol perdens has a much
longer history in English law than forms son convenfens, it came to
be treuledd as a sub-set of the latter (and many of 1he leading cases in
which that fatier doctrine was developed resied also on s alibi
pendens).

‘The court may be asked to stay an action in Enpland, or to enjoin
an action abroad, where the same claimant sues the same delendant
in England and abroad or where the moles of claimant and defendant
are reversed i the two couniries. It used to be said that if required a
stromger case W induce the court (o inlerfere in the second situation;
surprisingly, the power of the courl 1o interfere in the sceond
situation was established as eatrly as 1521,5* but in the first sitwation
not until 18324 At comomon law, the Enpglish court might stay the
English procecdings, or resirain the [oreizn proceedings by injunc-
tion, or require the claimant to clect which proceedings to pursue,®”

‘The Judements Regulation deals with the cases in which actions
are pending before the cousts of different Member States, and has
N EXPICSS PrOVISion as 10 ¢ases where actons are bepun in England
{or any other Member State} and in a non-Membar State, The logis
of the position taken by the European Court in wisn v Jacksoa' Is
that it 15 ool opea W an English courl W stay proceedings begun in
England on the basis of the domicile of the defendant cven allcr
proceedings raising the same issue have been commenced in a non-
Member Slale; but as we have seen, the Court declined to mnule
expressly on the malter.,

ANTI-SITT INJUNCTIONS

In a numbcr of contexts, the English court is asked on grounds
similar o those already cxamined not © stay s own procecdiogs but
to enjoin the commencement ar continuation of proceedings in a

W Cmae (C-2R14002,

O Meecfilb v Munday (W2t 3 Maedd. 297; Beokford v Kemble (223 1 5 & Bt 7. Yoo Mef Tcan
CLO89y 1% 1O L0 U,

" Molfenne v Eowds (13523 22 CLDn, 397,

v e Clvtsfanborg (10851 B0 PO 141, 152- 153, per Bazpallay LJ,
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foreign court. Lhis is not a case of artempting to dictaic te the
foreign court, far “the injunction is not to the court, but to the
party”™® The etfect, nonctheless, is to interfere with proceedings 1n
another jursdiction, so “the power should be exercised with great
caution”.™ o

The applicable principles were restated by the Privy Counctl 1n
Societe Nationgle Industriefle Aerospatiole v Lee Kui fak®:

A fatal helicopter erash in Brunei led e actions being com-
menced both in Brunei and in Texas against the manufaclurcrs
{A)4md the company responsible for operating and maintaining
the helicopter (B). It appearced highly likely thai the Texas courts
would have jurisdiction over A but not aver B, and were A held
liable in ‘lexas A would have to claim contdbution {rom I in
some other forum. Reversing the lower courts in Brunei, the Privy
Council held thalt Brunei was the nalurab fornm and granted an
injunction reslraining the continuation of the Texas proceedings.

The importance of the decision lies in its examination of the gmum{lﬁ
upon which the courl should intervenc. Tt bhad been suggesicd in
earlier cuses™ that the applicable principles comresponded o those
claboraled in Spilfada Maritime Corpn v Cansufex Ltd™ Those
principles would, however, enable injunctioms to he granted too
readily, and the Privw Council chose ro go hack to the language used
in earclier cases™ foreign proccedings would only be cajoined if they
were “vexatious” ot “oppressive”, and the court wounld not deprive
the claimant of an advantage in the forcign forum of which it would
be unjust Lo deprive him.™

An attempt was made o extend the availabitity of anti-suit
fnjunctions in Afrbus fadustrie GIE v Patel™

An uir erash in India mvalved an Airbus 320 manofacured by
Al in France and vsed exclusively on internal lndian flights. The
plaintiffs, representing the victims of (he crash and their estates,
commenced an action in Texas, An action in Texas, wherc liability
wus striet, was likely 1o succeed, and there was the added
altraction to the plaintiffs of the possible award of punitive
damages. An aclion in India, requiring proof of fault, would

v Leve v Makor {16653 1 Cos, in Cho 67F; Bushitwe v Mureday (1E2EY ®add. 207, 306-20T, Seciesn:
Nutionule Brdusirielle derospazial v Lee K fak |1957] A 5710 Bor Lhis reasow, the usc of
the ernd “anti-suil imunetion' Lis Twgn eriticised fiee Soamer v Gl [2002] 1 WAL 1T,
ag 117 pee Lowd Hobhose) Tl #he usage it wes]] espallasbuead.

© o nhen v Rorkficld FLO1%] 1 KR, 400, 413; Sertfernent Corpre v Hochsedidd [1U64] Ch 14, 15,

TH1987] A BTL.

= Wprably Casmshe v Browe & Hoct (R Lad | 19H1] AL 557,

TE[LRET] AL 40D see above, para 5038,

* Especinlly in S Seme v Jouef Amerdizae Stores FGaen & Chaves) Lal [19368) 1 ELH. 382

T Gep Hritivh Ay Bpard v Laker Afmeawe Lot [1985] AL 55, decided befare the
Aercxpetiile casc {anti-irost remedie: onoly seailable in Tnited States courts), of, the related
case of Midland Hank ple v Laker Atnveps Frd [1430R] CRI 680,

TOLREF] 1 ALL L1 s Peel, (1993) 114 [LCLE. 343
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probably fail. The [ndizn courts had granted an anti-suil injunc-
tion, but that was oot enloreeable in England where the plaintiffs
were residant. The applicants sought a similar injunciion from the
English court. The issue was whether an imjunclion could be
granted, despite the facl that there were {and could be) no
Enplish proceedings, the natural forum being India.

The Tiouse of T.ords mled that in such circamstances an injunction
wias nob available; but the door was not firmly closcd. It was
recogniscd that there might be “extreme eascs™ where the conduet
nf the foreipn State exercising jurisdictinn was such as to deprive it
of the respect nommally required by comity. The refusal of Texas to
countenance forwm non corvenieny applications in persanal injury
CASes Was nnp scen as hringing the case intn that extreme category.

The House of Lotds in dirhs Tadusirie drew attention to the very 5-030

different approach of 1he civil law tradition as expressed in the
Brissels and Tganag Conventions, That was made clear in Turer v
Grovir™

T was employed as an in-house lawyer by an English company,
which was later taken over by H Lid, a company in the € group of
companics. For a petiod in 1997-1%998, T was posted 10 hMadrid,
where {CSA, another comipany in the C gronp, was based, hut the
English court helid that he was still emplived by H Lid After a
dispute, T returncd 0 Enpland and succcssfully brought a claim
against H Led in an Emplogment Tribanal for unfair and wrongfnl
dismiszal. Some 0 months after the commencement of those
procesdings, C8A brought a claim against T in the Spanish courls
alleging breach of contract.

The Englisk tribunal was the “court first seised” and the Court of
Appeal issued an anti-suit injunction restraining the Spanish pro-
ceedings on the ground that they were vexatious and had been begun
in bad Giith. On a reference by the House of Londs, the Eoropeun
Court emphasised that:

“the Convention 15 necessanily based on the trust which the
Contracting States accord to one another’s legal systems and
judicial institutions. It is that mutual trust which has coabled a
compulsory syslem of jurisdiction Lo be established, which all
the courts within the perview of the Conventina are required ta
respect, and as a corollary the waiver by those States of (ke
righl 1o apply (beir intemal rules co recoenition and enfurce-
ment of foreign judpments in favowr of a simplified mechanism
tor the recognition and enforcement of judgments™.”

2] CrE. 345, critivised Hamrds, {19993 115 LOLK. 374 See gl Confsental famk WA v
Aevakor Cnpunin Nuviera &l [1094] 1 WL, 5558 (wlere Ue provesdioge were b Lreal
ol a jurisdiclien clavse selectng 1be Enpglicl cowets).

M Casge C-150:02, [2004] 3 W.L.E. 1193, ac paca,|29],
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Tt followed that any injunction prohibiting a ¢laimant [fom bringing
un action in another Convention Stae must be secn as constituting
interfercoce with the jurisdiction of the foreign court which, as such,
was incompatible with the systern of the Convention™ These
arguments appear cqually applicable 10 the Judements Kepulacion.
The clfcct is that it must be left o the court second seised, in the
instant case the Spanish court, to stay its proceedings under Arts 27
or 28. This ruling does nol alfeel cases in which iU is sought o
restrain proceedings in g aon-Member State, nor cases in which the
provgedings sought (o be restralned are in breach of an arhitration
agredinent, which ﬂErcamants arc outside the scope of the Judg-
ments Regalation,™

CHOICE OF COURT CLAUSES

We have alrcady noled the provistons of Art.23 of the Judgments
Repulation dealing with agreements as to junsdiction between
parties one or more of whom is domiciled in a Member Slate and
specifying a cour! or courls of 3 Member State®

The principles applying in cares which do not attract Art.23 were
fully examined by Lord Bingham in Donoftue v Avence Ine® He said:

“If contracting partics agree o give & parlicular court exclusive
jurisdiction o rule on claims between those parties, and a claim
falling within the scope of the agreement is made in proceed-
ings in » forum other than thal which the parlics have agreed,
the English courl will ordinarily cxercise ifs discretion {(whether
by granting a stay of proceedings in England, or by restraining
the prosecution of proceedings in the non-contractual forum
abroad, or by such alher procedural arder ag s appropoalc in
the circumstances) o seciure compliance with the contractal
hargain, unless the party suing in the non-contractual forum
{the burden heing on him) can show strong reasons for suing in
that-forum”.

The Ewropean Court refused in Owurne v Jackson® 10 decide
whether the principles developed in that case prevented an English
coart from continuing (o grant stays of Emglish procecdings com-
menced in breach of an exclusive jurisdiction clause o favour the
courts of a non-Member State. It it were decided that such stays
were no longer possible, the English court’s powers would be limited
to possible intcovention to restrain lotcign proceedings commenced
in a non-Member State in breach of a chodee of court clause giving

M hil, at para 27

 bowr Tunkers froc v Boy Riweoeee Aolriogeoa i Socperty Sped [2005] EWHC 434 (Coaun b,
A1 Bee para 4404, abovg,

ZIHEH]URHL G4 |2002] 1 All FoRE. 79,

nt Clase 2512
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jurisdiction o twe English courts and cntered inta by parlics neilher
of who was domiciled io a Member Stale. Tn Kondole Copper Mines
ple v Coranin ™ 1t was held, however, that the Gwise case could he
distinguished where forcign jurisdiction davses were involved: such
clauses crealed a depree of certainly missing [rom the normasl forom
Aot corvettiens case the subject of the Oweestd judgiment.

Intcrvention would require “strong rcasons™. Lord Bingham
appeaved a list of some of the matiers which could be laken into
account that was given by DGrandon ). m The Efeftheria™:

“{a) In what country the evidenve om the issues of fact is
situated, or more readily available, and (he cffect of that on the
relative convenience and expense of trial as between the
English and foreign courts; (b) Whether the low of the foreign
court applics and, if so, whether it differs [rom Engclish Jaw in
any materizl respects; {¢) With what country either party is
connected, and how closely; (d) Whether the defendants gen-
wincly desire tral in the forcign eounlry, or are only sceking
procedural advantages; {¢) Whether the plaintiffs would be
prejudicad by having to sue in the foreign court because they
would — (i) be deprived of security for that claim, (i) be
unable (o cnforee any judgment otwained, (i be faeed with a
time-bar nodk applicable in Tngland, or (iv) for political, racial,
religious or other reasons be unlikely to get a fair trinl”.

Where the English court has power o intervene and the dispuate is
between lwo partcs ooly, one parly sucs in o [ooum etler than that
specified in exclusive jurisdiclion clause n their contract, and the
interests of other parties are not involved, efiect will in 21 proba-
h]lll}' be given o (hat clause.™ However, wheres the inlerests of
parties other than the pariics bound by the exclusive Jurisdiclion
clause are invalved, or grounds of claim not the subject of the clause
arc part of the relevant dispute, there may be a osk of parallel
proceedings and inconsistent dectsions. In such a case, the English
court may well decline 1o grant an injunciion or a stay, as the cass
may be. This was the situation in Denaftie v drmeo Tne ¥

The ¢use concemed dewlings between o group of companies and
four individuals, and the heart of the ease lay in allegalions of
frand made by the compantes against those four individuals. Mr
Donohue was party, with some but not all the compuanies, to a
clavse giving exclutive jurisdiction 1o the English courts, but that

B [2M5] EWHC #98 {{Tomm.).

P9 Fo% As Lord Hinwasm rocoenised, this wis o staying tather than an anti-soit
imfunclion cazes, so Lhe coteria w be applied in considering the listed matiers vouid be
diffcaent,

# Bee Tovd Bingham in Donelire v Amace Tae [E0I] TTENL & 2002 T Al B, 749, af
nara| 23] citing authartics from England, Austrabiee, Conada aod the 1.8,

" Divofuee v Aisaco foc [2000] UKHL 64; [J0E] 1 AlF ER T4 per Lord Binghom at
nara[27).
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clause did not hind all the claimant companics or all the defen-
dants. The companies wished 1o sue in New York.

The House of Tords felt it right to give greal weight to the danger of
dividing the litigation between dillcrenl conrts. Gnly the New York
courts could hear all the issucs in a single composite trial. An anti-
suil injunction restraining proceedings in New York was not pranted,
but the court accepted an underiaking by rhe claimant companies
not to seek mulliple or punitive damages in the New York
proceedings.

Th&-validity of a judsdiction clavnse is & marter for the law
governing the contract of which it forms part, and so is its interpreta-
tiom, in particular whether it provides for the exclusive junsdiclion of
the foreign cowrt, or merely that 1he partics will not olject oy the
exercise of jurisdiction by that conrt® and is scope in terms of
subject matter, [or cxample whether it covers claims in tort as well as
clvims in contract® Lven if it is argoed that the coniraet containing
the choice of court clause i voidable {2g an insurance contract in
relation to which there was a faflure to disclose material facts) and
that therelore the elause 5 not binding, the court will hold the
partics to it™ but it might be otherwise if the coniract is void, eg for
mistake

H Fyores Marshall & Co, Ll v Ratole 54 [TUT3] 1 WOLLEL 5340 Snhie Supply Co. v Crarorl
(TURFAR Faeo [1999] 1 Uonvd's Bepo 388 Stk Avrspoce ple v Dee Honon? Co, [1993] 1
[ hovels Hep. 368 Note thal agreenients on (e choies of coort ave ootside tha seape of the
Fame Convention.

W The Simeltr (3975] 1 Ulowds Rep 372 Condnente! Hank %4 v desie L2 Noserr N4 [1594]
1 W LR 585 The Pigneer Cosfainer J1HE] 2 8400 524

W Afiackaider v Faldio [1967] 2 OB, 50

*iid, PSS,

CHaPIER &
SOVERELGN AND DEPFLOMATIC IMMUNITY

FOTEIZR SHESS - v ra v wa i em i ennan HIGZ

The tuture of the doctning. .., .. (=012
Swute Immunity Ack 190H. .. HI0d Forelgo diplames, Lo 014
Indirevt impleadings ... ... .. o0& Fureign comsals, . ... ........ 616
| ST LR Eaadence ... oo ool &I17
Service of DENCES, L eaii e G010 Waer ..., A
Misccllsncous .. ..o, oo, ooL L. &1L Infernatioonl orezeislions ... 010

‘The courts of England are, generally speaking, open to the whole
world. In particular, the posscssion of forcign naticnality is no bar o
being a claimant or & dJdefendunt. It is quite common for English
courts to try disputes between forgigners which have no connection
whutsocver with England. This is because the parties have agreed to
Iiligate in Engliand, attracted no doubt by the high reputation for
impartiality which Lnglish justice enjoys among those who can afford
1t

There is, however, one class of persons whe cannot sue, namely
alien enemies, and three classes of persens who cannot as a general
rufe be sued, namely foreizn sovereign States; loreien diplomats; and
international organisations and their members. These latter will now
be discussed.

FoREIGH STATES

At common Jaw, no forcign sovercign State could be sucd in the
English courts without its consent.! The immunily was dermved
ultimately from the rules of public international law and from the
maxim of thut law, par in parem non Agbet imperium. These rules of
public international law became part of the Boglish common law.?

In the nineteenth century and for mast of the twentizth century the
“ahaolutc” mlc of imounity prevailed, whereby foreign sovereign

1 Deeker oo Hrmnowied v Klng af Hanover (15347 0 Bowe. 13 (R385 2 HTLC, T
* The Criseing [1938] A0C 385, 490, per Lord Atkin. See Marsdnghe, (1991] 54 W 1.R. 664,

133

il

602

iy e e 1 Bt 1y B b wpe e b et i Yo 1 % Dt




6-4K3

134 Sewervign and diplomatic immaniy

states were acoorded immunily for all activities, whether governmen-
tal or commercial. But the increase in state tracling in the twentieth
century led 3 number of states {including the United States) 1o
develop what is generally known as the “restrictive” theoary of
immunity, resting upon a distinction between acts of government,
acta fure imperi, and acts of a commercial nature, acia jure gesiionis
Under the restrictive thaory, states were immune in respect of acts of
government but nol in respeet of commercial acts. The United
Kingdom was slow to adopt the restrictive theory, and it was even
suid that “the Bnglish courls secord to foreign States immumily Lo an
cxtent to which no other State would accord immunity cither to this
country or to uny other State”™

In 1981, however, the House of Tards finally adopted the restric-
live thenry® The Prvy Council had earlier held that a foreign
government was nol entitled to immunity in an action in rem against
a ship wsed Tor trading purposes® and the Court of Appeal had held,
by a majority, that a State was not entitled to immunity in respect of
commercial transactions.” The judgment of Lord Denning MR, in
that case was later described ay muarking “the definitive absorption
by the cammon law of the restrictive theory of sovereign immumity ™"

Lord Wilherforee sought 1o Jdefine the effect of the new approach in
{ Congreso del Fartido®:

“In consiclering, under the ‘resirictive’ theory whether state
immunity should be granted or not, the court must consider the
whaole context in which the claim against the state is made, with
2 view 1o deciding whether the relevant act(s)y ipon which the
¢laim is based, should, in that cantext, be considered ay fairly
within an area of activily, trading or commercial, or othorwise
of a private law ¢haracter, in which (he state hag chosen to
engage, or whether the relevant ack(s) should be considered as
having heen done vutside that area, and within the sphere of
povernmental or sovereign activity™

The boundary botween the two areas is not a fixed one. In Hedland v
Lampen-Wolfe,"

. A Boe Bwegrr .A{FTH'H_&} C{r.r;r. iy Imgj- Ail'l"u:‘l']ﬁ.f i [lg"-l'ﬁ] 1WILE 147,

0, £1%58) 34 B LL, 2640,

¥ The § Cemgresn dof Pargadn [1933] 1 AC 2247 coe Froa, (1982) U8 000 014,

" The Phritippiee Adeeina [1977] A0C, 375

Y Trendiex Trading Corporgtion v Cawetral Bank of Nivewta [1977] QL. 520,

8 dleenre Ll v Repuldic of Cotoreia | 1W64] AC, 380, per Load Dhiplock,

71023 1 AC, 244

W00 1 OWLR. 1S5TE (noted Yang, [2001] C.0.), 17) (where e malier wis stll goveconed
by the common Jaw owee (e erelusion of cuses related Lo visiting armed “arees from Pr
nf the Stte Leeopveding Act 978 v 5,36 ol e Acl).
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a professor of imternational relations at an American university
was seconded 1o reach on a Masier's course provided for US
military personnel serving at a hase in England. She alicped (hat
the defendant, the educational services officer ar the hase,
defamed her in a writien report, He ploaded state immunity,
arpuing that he was acting as an official of the United Stales in an
olficial capacity.

The Flouse of Lords upheld the plea ol immunity. As Lord Cooke of
Thomdon put it:

“changing coucepls and circumslances may cali on occasion for
some extension of the field of the doctring. At the prescent day,
I thiok, a stalc may reascnably claim o have welfare and
educational responsibililics lowands the members of it armed
forees. Tn turn the quality and efficiency of the forces may be
sirengthened if the state discharges those responsibilitics. In
their dischazee the stale meay rcasonably claim that it should not
he subject 10 interference by other states or their courts™.

In 1972 a comprehensive European Convention on State Immunity,
severely restricting the scope of the doctrine, was concluded under
the auspices of the Council of Eurape and came into lorce in 19764
B prompied legislation in the United Kingdom, the State Tmmunity
Act 1978,

State [mmunity Act 1978

The law of soversign immunity in the Unired Kingdom is now 6004
largely regulaled by the Stite Immunity Act 1978, which was
designed [n part 10 implement the Evropean Convention, but is
worldwide in effect.'? The Act goes considerably further than the
Convention in restricting immunity. Tt applies to any forcign or
Commuomrwealth Stale olher than the United Kingdom, and it applies
nut only to the state iself but also wo the sovercipn or other Head of
Stale in his public capacity,' to the government of the state, and any
department of its government.'* Provision is made for the appli-
cation of the Act v Order in Coancil to the constituent territories of
a federal state 1*

""The test of the Conventiun 35 ponted e Cmoacd, SOK1. FoT o3 commentars, s Sincdain.
(h9T3 22 1L, 254,

L Nee menerally, Fox, e Daw of Stafe fermagomity (Oalord Undversaty Fress, (ford, 20025,

12 In his personal capacity iz iz assimilated to an ambassadon 5,200 Sue bolow, pazas-014, and
Bk of Credie ord Crvnriznce frerationet (Charseas) L v Price Warcrhormse | 1998] Ch. B4,
A ormer {lewd of Staie contitues to enjoy immunity in cespect af acts done as pagl of his
eifficial fonctions as Haed of Slate: &£ v B Streer Muzdsrate, x no Finachet Lnmaste (ya 3)
[2ne] AT, 147, See the Resolution oL (be fretie de ool indcrrational on immunities from
gurisdictione and excoution of Herds of State and Caovsenment oy deternsiwmal e,
(200020111 8% Annvaire de 'leseitot 732,

B L4l

15 5 [443),

T R T T ok, MR Py
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E{E At covmmion law & difficult question tat oflen srose was whether a unless contrary provision is made or the arbitration agreement is 5
ﬂ g state corporation o agancy could claim o he an emanalivn wf lhlu beiween states.?
] foreign state and thus entithed 1o ].ITllT.l‘lL]l]L]r'. [he Act geuls with this
;,"" prohlem through the concept al a f sepurale colly”. A separate {2) Proceedings relating to a commersial Lransaction entered
| cotity which is distinot {from the executive organs of the forcign into by the state,2
X povernment, and is capable of ::'.uing and being sued, is not enti}*lqil
¥ to fmmunity unkss the P’f"’-“‘*"fd'J?E-‘"’m“fl“": tw scmcthing done b}' tin This ¢xeeption is extremely important and is much wider than the 6-=0D6
- & the exercise of savereign aulhority d“dlfhe CITCUMSIANCTS 4rC such corresponding provision in the Ruropean Convention. “Commercial
i 3 that the Staie would bave besn immune. [t may .5‘“,1,] be difficult £:_}1‘ transaction” is defincd to mean {a) any contract for the supply of
% £ the courts w detennine whether a “separalc cnlily” was acting “in goeds or scrvices; (b} any loan or other transaction for the provision
: tifizexereise uf sovercign authority™. o of finance {und any guarantes or indemnity in respect thereof or of
__ % Section 1 of T!‘ﬁ,"ﬂ'ﬁ‘:t biys down what s still the general ruk, any other financial obligation); and (¢} any other tramsaction or
E 3 namely Ul w sta'e is IETMLTLE from the jurisdiction of ﬂ',“_a eourts of activity {whether of a commercial, industrial, financial, professional
4 the United Kingdam, o thal they must give effect to this immunity or other similar character) ot which a state enters otherwise than
c & even though the state doos not appear. The next 10 scetions lay i the exercise of sovereign authorily.” Bul il does not include 5
E f;”:“ﬂf;ﬁptﬁgg 10 Lhis general ule. It ']5 m%pmm"t :.“ t.“?”."rlrm’,"d contract of emplayment: that is made a separate excoption.
: ; il o E:‘: ﬂl‘ h»::sc ;xaplllum .{LXSJEPI . :ﬂe 1‘51;? conlers ]'ur!h."lctlﬂﬂ
4{ fnr:::d; rei‘ng:::fc ﬂ?:;;t;]E:ﬁtﬁ}g’;%‘;ﬁ;ﬁég \::?ﬂjde;:?t have: they (3) Proceedings relating 1o an obligation of the state which by
i 6005 A stakc is nal immune in the following types of proceedings: virtue Df_ a contract (whether a commercial transaction or
: not) fulls to be performed wholly or partly in the Uniled
4 . {1} Procecdings in respect of which the state has submitted to Kingdom. 2
E ,; the jurisdiction of the courts of the United Kingdom. '3 _
:j At commen law, swwvercion immmunity could he waived by or on : This would include ?ﬂntrflcts 1r11ade in the cxerise of soversipn
$ behalf of the forejun state, but the docteine was confined within very | authority provided fhey are (o be performed here,
§ narraw limits, Waiver had 1o ke place at the time when the court
A was asked to cxercise jurisdiction'®: it eonld nat be inferred from a (4) Proceedings relating (o a contract of emplovment between
14 priar contract to submit o the jurisdiction of rthe court®® or to }hu state and an individnal where (a) the contract was made
i arhtrat:gnp,d The Act has made a far-reaching and welcome change in the United Kingdam or (b) the work is to he wholly or
: f by providiag that a state may submil after the dispute has arisen, or partly performed there
3 by 4 Pror writlen apreement.2 Tt will also be deemed to have
5 submitted if it institutes the proceedings, or intervencs or lakes any Lhis exception docs not apply if either {a) at the time when the
i3 SIEp I the proceedings, unless the intervention was solely for ihe proccedings are brought, the employee is a national of the foreign
;1‘5 P”J;I;]ESE of claiming Jimmunity, or unless it was in reasonable state, or {b) at the time when the contract was made, the employce
E*é ﬁ“m‘é‘;ﬂﬁ of ficts colitling it to immunity and immunity is claimed was neither a national of nor habitually resident in the United
it 3 reasongbly practical.® A submission in respeel of uny Kingdom M But it docs sapply in each of these eases if the work is for
& proceedings egends o an appeil, bul not to 4 counterclaim enless it an olfice, agency or establishment maintained by the state in the
| b ?J;;i;nm_“bﬂfllhc sare lepal relationship or facls as the claim.® A United Kingdom for commercial purposcs, unless the employes was,
>3 ings in l*i:'u-mmsmn 10} HIb][IE.lIIU'ﬂ I:l_}r 4 gtate 1y sqlwmlssmn Lo p:ruce:ed- al the time when the contract was made, habitvally wesident in the
P Courty of the United Kingdom relating to the arbitration,
;.:} H:‘ﬂﬂﬁ"&“‘f-‘ In act sire dimperd; sze bonve, para 6K snd Kt Ay Carp. v feagi = 5. oo For, (1588) 37 LCL.O. 1, 11-18
E ='§;'i :.L-]r T} 2rg ‘-.?:']'3'95] 1W.LE, 1147 - f-_::'{r_]rl[:ﬂ}!ijf:ni o;m':rmi Lhielg%iagn ]3‘1{5 Erg: Cnart af Appaal in Trondfeee Troding Comporios
[ E‘ 1 1!-:;21{ -y e X On e ]'IJ]]'d!ﬁEt:HhE L:Il:rl.':isnl of sovereipn acthority'' soe Kuwar divvaeyy O, v Mg
i3 mhﬁ-‘-’"vﬁg !'“-’J af ki [l&'}-ij_] (kB 144, . Aineapy Co [1905] 1 WLR. 1047 and of Ligeeel] v Guresrnimend of the e Stares (No.2)
a 11357] Ly, B Fedeession [IY51) 2 KB, LI, Bacors S71. v Sanveio Nocioaa! ded g . [1%us] T W.LE, B2
; " Do %455_6 : : > Exceplion {4), below,
% ' =g 317, el Co v Crgbemiment o Rduatn [1924] AC TUT. * 531
4 : Bt s d{ 1),
l%{ T M;_EE;:]h 0 oy [=). i 5.4:52;::. For the meaning of “ratiomal of the Uadred Kinadom"™ see s.0(3) a8 amended by
ik ] British Natinnality A<t 1981, Sch.T.
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foreign state.™ Nor docs the exception apply to proceedings con-
cerning the cmployment of members of a diplomatic missicn or
consular post.®

{3} Proceedings in respect of death or personal injury, or
damagpe to or loss of tangible property, caused by an act or
orpission in the United Kingdom.**

(6) Proccedings relaling to any interest of the stule in, 0T 115
possession or use of, immovable property in the United
*.Kingdom, or any obligation of the state arising therefrom.’

(73 Proceedings relating to any interest of the siate in movahle
or immovable propurly by way of succession, gift or bona
vacantia"

The fact thal & state claims an interest in any property docs not
preclude the court from exercising any jurisdiction relating to the
estates of deceased persons or persons of unsound mind or (o
msolveney, the winding up of companies or the admintsiration of
trusis,

(%) Proceedings relating 1o United Kingdom patents, trade
marks and similar rights belonging to the state, or W ihe
alleged infrinpement by the state in the United Kingdom of
any such rights, including copyright.*

{9) Proceedings relating to the state’s membership of a carpor-
ate or unincorporated body or a partnership which has
members other than states and is incorporated or con-
stiluted under the law of the United Kingdom or is
comirolled from or has ity principal place of bnsiness in the
United Kingdom.™

{10y Actions in rest against a ship belonping 1o the state, or
actions in personam for ¢nforcing a claim in connection
with such u ship, if at the time when the cause of action
arose (he ship was in use or intended for use for commer-
cial purposes.™

435 3. Nee Ept v Grerne B [199G) 2 A0 15K 237 (drivers atloched W medical offcs of
embissy; not loe a “conmmercial™ puepase}.

"= la{l A

Bea

=R b1, Nee frem Prppernier (LUE) Led v Sawved | 1983] CLEL 1029

In g B2,

" il

Mg T

a 58_

AN g 11y soel {2y, Thes conlimos the decition of the Privy Council in the Hnlippiee ddwminrd
1973 A 3T, “Commereial purposes are delined in 517010,

Forern States 138

A similar provision applies t© aclions in rem apainsl a cargo
belonging to the state if both the cargo and the ship were in use or
intended for use for commercial purposcs, and to actions in per-
sonam [or enforeing a claim in connection with such & cargo.?

(11} Proceedings relating Lo 4 state’s liability for value added tax,
customs duety, agticultural Jevy, or rates in respect of
premises oceupied by it for commerefal purposcs 2

Indirect impleading

S0 far we have assumed {(except in exceplion (10} above) that the
guestion of soversign immunity arises in proceedings in which the
slate iz named as defendant in an action in personam, Le. dircel
impleading. But at comnon law the doctring of soverelgn immunily
protected a foreign state not only in direct procecedings apainst it bat
also m indirect proceedings agains! property in its possession or
control or in which it claimed an interzst, Thus if a foreign state had
an mterest in property situated in England, wheither proprietary,
possessory or of some lesser nulure, an action which affeets its
interest would be staved, even thongh il was not brought against it
personally but was, eg. an action £ seen against o ship™ or an action
i personam apainst its bailce™ or agent.® The rule was not limited
10 ownership, and applied to lesser interests which might not mercly
he not propriclary but not even possessory, so that it applied 1o
property under the control of the foreign state™ and perhaps also to
property in respect of which if had no bensficial interest but only the
legal titic.”

The Act implicitly assumes that these rules of the common law
wifl contimue o apply.*® Moreover, it specifically provides that the
courl may entertain pracecdings against a person other than a state
notwithstandmg  that the proceedings relate to property in ils
possession or control, or in which it claims an interest, if the state
would not have been immune had the procesdings been brought
againsl it, o1, in the case where the state merely clafms an interest, if
the claim 18 meither admitted nor supported by prime  facie
cvidence, ™

s HA),

EENIE

1 e Farlemenz Hizigar (12RO 5 P.IN 197; The Jupitar [1":"2-1] P, F36; The Crvtina []'-J'_'!«.'-.i] AL
485, Mrr Aronmeze Aol [1935] AT, 256

H L35 ared Republic of Franece v Bollios Micy o Cie FL952] AC, 542

U Rakirnfocla v Nizam of Piadderatrad [1958] A 379,

“ The Cristina J1938] AC, 485 The Arentzazu Meadi [[939] AL, 255,

¥ Rufiimerida v Nizam of HydemBbod [1958] AL 379, at pdib,

H S vy IAWAY, 6 and TiL

¥ sa). See fuare Yirwel & Co. fre v fndonvsica Cioverremens [1955F AL 75 Rofimivcde v
Mizan of Teleroboo [1958] AC 3, at pd |0, Shewrron Lohman Heas Ie v Macheing
Wt & Coy Ligf [1985] 1 W.LR. A,
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14y Scovereign wed eiplometic immunity

Execution

In general, even if a state is not immune under one of the
exceplions, ils properly is nol subject to exccution for the enforce-
ment of & judgment or arhitration award.™ This i5 subject w0 two
important exceptions: exceution s allowed if (a} the statz consents in
writing, or (b) bt pruperly is for the time being in use or infended
fur use for commercial pwposcs.” A central bank is accorded
special treatment under the Act. I (as s likely) it is a “separate
entity s, ts proporty s Immune from execution, oven if it is not
cntitled (o Immumity from suit; and its propesty is not regarded as in
nse or intended for use for commercial purpeses® In practice,
therefare, the property of 4 stale’s central bank will only be liable to
cxecution if it has watwed, in writing, its immunity from excoeution.

Service of pencess

The Act provides [or ¢ method of service on 2 state by trensmission
of the claim form through the Forcipgn and Comunomwealth Office 10
the state’s Ministry of Forclen Alfairs®™ A state which appears in
procecdings cannot therealler object that service was not properly
clliceted upon 15! Service by transmission of the wrt through the
Foreign and Commonwealth Office is not necessary if the state has
agreed to a differcnt method of service™

Miscellancuvos

Provision may be made by Order it Council to restnict or extend the
immumitics of a state under the Act. If they eaceed those accorded
by the law of that state in relation 1o the United Kingdom, they may
be restricted. If they are less (han those required by any treaty or
convention to which (hal slate and the United Kingdowm are partics,
Lhey van be eateded s

A certificate from the Secrclary of Sk 1s conclusive evidencs on
any guestion whether any counlry 15 a state, whether any temitory is
a comstiiuenl lerritory of a federal state, or as to the person or
persuns W be regarded as the hicad or government of a state”’

e 13 2)A)

“213(3) and (41 "Commersal purposes” are defined in s 17{1). See A Compae Lad v
Feputlic of X [1900] 2 Llayd's Rep. 320,

251414

Mg L2000 Kapweals Aircays Comp. v fregi Aineays Ce, [1995] 1W. LR 1147

M3
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The future of the doctring

The svope of the doctrne of sovereign or slate Immunity continues 6-012
ty alract contraversy. In Holland v Lampen-Welfe 5% the Howse of
Lords was presscd to declare thal the doctrine was inconsisient with

Art6 of the European Convention on Human Rights, 1t held that

there was no inconsistency, principally hecawse ArL6 forbids a
Contracling State from denying individuals the benelit of its powers

of adjudication und cannot operate (o give the courts additional
powers of adjudication.

The House was referred o three cases then pending before the
Eurapean Court of Human Rights in which similar issues were being
raised. The three cases were unitimately heard together, and (he
Eurgpean Court of Human Rights held that Art.é wus applicable to
the grant of immunity, which was a procedural bar to the bringing of
4 recognised cause of action. Nane of the applications succreded on
the facts, but in ¢ach cuse the court had to consider trends in
international and comparative luw towards further restrictions on the
scope of the immunity. ™

In Fogarty v United Kingdom,™ which concerned an employment
dispute in which an employee of the United States Embassy in
London alleged sexual diseriminalion, the court noted™! that there
appeared to b w trend towards limiting stule Immunity in respect of
cmployment-related disputes, but that internatiomal practice was
divided in cases where the employment was in a forcign embassy or
consulare,

In Mekihinney v frefand" which concerned a cluim for personal 6013
injuries suffered by the applicant in an incident on the Northern
Treland border, the court similurly noted there appearcd to be a
trend towards limiting state immunily in respect of personal injury
cavsed by an act or omission within the forum state, but that ihis
praclice was by no means universal. That trend might primarily refer
10 “insurabke™ personal injury, incidents arising out of ordinany road
traffic accidents, rather than matters relating 1o the cove area al state
suvereignty such as (he nets of a soldier on foreipn (erritory which, of
their very nature, may involve sensitive issues affeeling diplomatic
relations between states and national sceurity. The coort agreed with
the Irish Supreme Court that it was nnt possible, given the present
stale of the developmeni of international law, o concluda that Irish
law cenflicis with its genaral principles.

MINIO) T WAL D573 (where the matter was still grveiised by e common law owing to the
vaclusiom of cases related & visiting arowed Jurees from PrLof (he State mmoenity Act 1973
by 5,160 of the Act).

* See Yaog (2000 T4 BY L. 333,

5 (App, No. 3711287 (2002 ¥ EH.R.R. 12,

* Chring {arncer, {20021 34 CILR R, 1% (1997) 40 [CL.O. BL

" (rypp. Mo 312337%6),
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Finally, in Af-Adsani v United Kingdom.® which concemed an
action against (he Kuwaiti Govermment bascd on allegations of
torture, the court accepted that the prohibition of tortore has
achieved the status of a perempiory norm in international law, but
was unable to discern a firm basis for concluding (hal, as a matrer of
internatiomal law, a state no longer enjoved immunity from civil swit
in the courts of another state where acts of tortare were alleged.

. FOREGIGK LIPLOMATS

L

Before 1964, the immunity from swil of foreign ambassadors and
members of their staffs was sceured by the common kew as re-
inforced by the Diplomatic Privileges Act 1705, which has always
been treated as declaratory of the common law. That Act was passed
in the following remarkable circumstances:

The Russian ambassador 1o the Coort of St James was arrested
and removed from his eoach in London for non-payment of' a
debt of £50, The Tsar Peter the Greatl resented this affront so
highly that he demanded Lhat the Sherift of Middlesex and all
nthers concerned in the arrest should be punished with imstant
death. Bui, 1o the amazement of the Tsar's despotic court,
Queen Anne informed him “that she could inflict no punish-
ment upon the meancst of her subjects, unless it was warmunled
by the [aw of the Fand; and thercfore she was pemsvadod that he
would not insist upon impossibilitics™, To appease the wrath of
Peier, a Bill was brought inte Parliament and duly passed. A
copy of this Act, clegantly engrossed and illuminated, aecom-
panicd by a letter from the Queen, was then sent to Moscaw by
amlrassador extraordinary.

The Act of 1708 has now becn repealed and replaced by the
Diplomatic_Privileges Act 1964, which pives effect to the Vienna
Convention on Diplomatic Relations 1961.% Section 1 of the Act
provides thal the following provisions of the Act shall have effect in
substitution for any previous enaclment or rule of law:; and 5.2 enacts
those articles of the Convention which are set out in the First
Schedule as part of the law of the United Kingdom, Henee, much of
the old case law is now only of historical interest.

The mnst important single chanpe elfected by the Convention in
the law of the Uniled Kingdoin 75 that it abolishes the principle of

®APD. Mn. 3RTASHT) (22} 3 EHRER. 11 rf & v fow Naeer Mesopoliten Sependiary
Mamistrate and Others, By g Pigoefeet Cigarta (W 30 [2000] 200, 147, which did nat deal with
slabe ooy freo civil soions bazed on sllegalions of torlure,

6 Toydpar ¢ femt (134 14 OB ART, 491403

* The Ffall Text of the Conventica s punte] e (12010 10 LT3 ol For a commentary oo
the Art wol thes Comvenlicn, see Bockley, (196566) AT 1Y 11 321 Ses alse Broway, (L988)
A7 LC.LQ. 53,
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absolnte immunity: diplomatic immunity, cven that of the ambas-
sador himself, is now only qualified. The Convention divides persons
entilied to diplomatic immunity into three categoriest:

(1} “diplomatic agents”, namely, the head of the mission and
members of his diplomatic staif;

{2) “members of (he administrative and technical staff™, ie
persons employed in seerciunial, clerical. communications
and public relations duties, such as lypists, translators,
coding ¢lerks and press and cultural representatives; and

{3) “members of the serviee stall”, numely, members of the
staff of the mission in its domestic service, such as cooks,
cleaners, porters and chauffeurs. These throe classes are
euch entitled to differing degrees of immunity from civil
and criminal jurisdiction,

Forcign consuls

Forcipm consuls and members of their staffs are not within (he terms 6-016
of the Vienna Convention on Diplomatic Relations. It appears 1o be
accepted thatl they are entitled to immunity {rom suil at commeon law
in respect of their official ucts, but not m respect of their private
a¢18.*" This is confirmed by the Consular Relations Act 1968, which
enacts as parl of the law of the United Kingdom these articles of the
Vienna Convention on Consular Relations 1963 which are sct out in
the First Schedule.® Under that Convention, consular officers and
consular employees® are not amenable to junsdiction in respect of
acts performed o the exercise of consular functions, with some
cxeeptions in civil agtions,

Evirlence

I in any proceedings any question arises whether or not any person 6-017
i5 entitled to immunily from suit, a certificate issucd by or under the
authonty of the Secretary of State stating any fact relatine (o that
queslion is conclusive evidence ol (that Fact,™

Waiver

Diplomatic and cousular immunily may be wailved by the scnding 6-818
state.”t A waiver by the head or acting head of a diplomatic mission
1 deemed 10 bo a waiver by that state.™ Whaiver must always he

" Drplomatie Privitgess At 204, Scbod, ATl

= Enpethe o Muvmaan TIY2H] A 433, 437433, Oppenbisim, Leternational Lawy 2., Vol I
pSdi, Boukell {1994) 21 B.Y LI 34,

G 10T The full daxd ol the Corvention is printed in (1963 13 LCL4 1214,

™ Tar detinitions, sce Feud, Aol 1y axd (=)

“ Niplunaatic Prvileges Act 1952, 24 Codsular Belativns Act 1968, 5. 11,

M Diplomstic Privileees Act 1964, Scht, &1 32(1); Comsalas Relations Act 1968, Sch L At
A5 7). Kea e cunous case of Faved ¢ 48 Tal [1035] Q1. 12

M Diplamatic Privilvzes At 1864, 5.2(3); Consular Relitions Aot 1963, 5. 1(5).
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144 Sovereipn and diplomalic mmunity

e¥press, except that the iniliation of proceedings precludes the
plaintiff from invoking immunity from junisdiction v respect of any
counterclaim dircetly connected with the principal claim.™ There is
ho requirement that waiver must take place in the face of the court,
as in waiver of sovercion immunity at common law, Waiver of
imonumily [rom jurisdiction in civil o administrative proceedings
dovs not imply waiver of immunity in respect of execution of the
judgment, for which a separate waiver is required.™

. INTERNATIONAL ORGANISATIONS

The position of international organisations, much morc recently
arrived on the intemational scene than sovercigns and their diplo-
malic representatives, rests on statute rather than common law.™
The International Organisations Act 1968 empowers the Crown by
Order in Council to confer various degrees of immunity from suit
and legal process upon any International organization of which the
United Kinpdom s 2 member™; on representatives to the organisa-
tiop or representatives on, or members of, any of its organs,
committees or sub-committees, on specified high officers of the
organisation, and persons emploved by or serving as experts o as
persons engaged on missions [or the organisation®; and on specificd
subirdinate officers of servants of the opgnisation.™ No o such
immunity may be conferted on any person as the representative of
the United Kingdom or as a member aof his staft.™

The Act also empowets the Crown by Order in Council to vonfer
immunity [rom suit an the judges, registrars or other olficers of any
microational tribunal, on partics o any proceedings belore any such
triltunal, and their advocales and witnesses®™; and on represenlalives
off foreign states and their official staffs attending conferences in the
Lmited Kingdom,

Tf it any proceedings a question ariscs whether any person is or is
not entitled to any immunity, a certificate issued by or under the
authorty of the Scorctary of State stating any fact relating to that
question is conclusive evidence of that Fact®

™ Diplomatic Privicges Aol 194, Sehl Arni2(2) and (3); Conslar Belalions Acl 196,
Seh. 1 AreAS(2) snd [3). See ffigh Compistianer for tudia v (easle [1960] 1 Q5. 13-,

ATEIAE] of Sahl of e 1964 Act ArAS(4) al Jchl el the 1965 Al

= This seemks 10 b clear from some of the msues m e liieation teslting frem the onllapse
of the Intcmational Tin Couneil; ses aspecially £ H Ravner diecing Caney Tl v Depe of
Trade amd frdusmy [1989] Ch. 72, where (he (A cxamines, fuzer ali, the Lurupean
Coommunily's Leck 4l ity

Palih (20(bhoaod Sl P+ T para . The Internalionul Ormimizalions Ao 1981, 87 extends

titis 1o intcruationnl commeclity orgaaisatios of which the TR is not a memhber, For ghe
capacity of interrarional orranisations of wlich e TIK iz nat a party toosue a5 plaintif, see
Arafr Mearezsury Puncd v usfiee £, F) [1831] 2 AL 114

P 102% ), (3. and Schul, PiTL para 4.

=5 123dy, and Sch.l, Pt TIT, paca. T4

g | (O,

el (21

1 5,

8y See alko Zocresch v Waldank [19R4) | W LR A75
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Orders in Council have been made vnder this and earlier Acts
conferring immunity from suit on a large number of inemational
organisations and (in most cases) on their representatives, officers
and staffs. These organisations range from the United Nations
Organisation to the International Coffee, Cocoa and Sugar Organ-
sations. The possibility of waiver of the immunitics thereby con-
forred is specifically provided for by these Orders in Couneil; but the
term is not defined.
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RECOGNITION AND ENFORCEMENT OT FOREIGN
JUIMGMENTS

Recoeaition and enforecment under Juiisdiciivn conerary tneoa guris-
the Judgmunts Regulation diction aprecnent ... ..., T-023
Heoopaition
Cirounds oy wlich recognition Contrary wy public policy
oAy he refused . ik Conlrary o oaboral justics ..
Coloreement . Tudements o multiple
Judgments  rendered  outside the darimpes, Lo oo ol 7132
Mumber States . Whitt are not defeness i LEX]
Action an the jedement-debt ue LCrrors of fact eor L L, L, L i
vemmon law Lack of ntérnal wewrpetence, . 7S
Enfosrce nent : Entrraemen 7037
nndgy sTatuls AL rommaon las =135
Relatienship of eommon law and Under the Adminisication of
SIS oy e eae . G Jusrice At 19200, ..ol I=kall
Tuzisdictim of the toreipn courl 2001 Vnder the Fureign fudzments
Wehicaw Jurisdictivn exiss (Reciprocs] Enlorvement) Act
The defedant™s  residence o W33 pyry |
presence i e fvavizn country 7L Under the Stare [ty Mol
Submission. .. ..., .. 0.0l 0 TANT
Wl re jurisdictiom docs not exist Recopnition a3 a Jedencs
Reciprrcal  enforcement  within
Pefences oo cececia 22 the Lnitcd Kingdom

It 18 sometimes casier to abtzin a judement than to caforee it. A
claimant who, for exumple, successfully sues in Japan for breach of
confract or for tort and is awarded damages may discover that the
defendant has removed all his or her assets 1o England. The
judgment cannar be enforced in Japan, because there arc no assets
there, The ofticers charged with the enforcement of judginenis in the
English lcgal system will not act on a Japanese judgment. The
Japanese officials cannot act in England. What is the elsimant to do?
This chapter secks Lo answer that question and deal with the
somctitnes difficult issues surrounding the recopnition and enforee-
ment of farcign judgments.!

*3ec, genecally, Road, Recowaision and fEnfircesens af Fonsige fudenees (Hanovd Tiiversily
Press, Cambridoe, 1938 Patchell, Recagnidon of (Canpmercivd Fridgments aud Awardy & i
Crmaraiiavaith (Butlersonths, London, 1984).
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148 Reconition and Fnforcement of Forelpn Judgments

There is an important distingtion between the reeognition of a
judgment as onc caotitled (0 he given some weight in the court of the
foram and its enforcement. A courl must recognise every loreign
judgment which it enforces, but it need not entorce cvery foreign
judement which it recopmises, Some foreign judgments do not lend
themselves to coforecment, but only o reeognition. Examples are &
judement dismissing a claim {unless it orders the unsuccesstul
clamant to pay costs, as it frequently docs): ar a declaratory
judgment; or & decree of divoree or nullity.* But there may be orders
ancillagy to such decrees which, because they order the payment ot
money, are capable of enforcement: for example orders dealing with
the financial conseyuences of divarce or orders as to costs.

This chapter is divided inte two parts: the first deals with the
modern rules in the Judgmenls Regulation® as 1o Lhe reengnition and
enforcement of judgments given in Member States of the European
Union; the sceond with the much older 2nd more complex rules,
derived partly from common law and partly from siatute, as to
judgrnents from other countries.

Recoonition  axMD  ENFORCEMERT UNDER THH JUDGMENTS
REGULATION

7-002 The jurisdictional provisions of the Judgmenis Regulation were
discussed in Chapter 4. For rcasons of clarity of exposition, the
provisivns of 1 Regulation on jurisdiction and on the reeognition
and enforcement of judgmenis are dealt with in ditferent chapters,
but it cannot be stressed too strongly that the Regulation is one and
indivisible and should be considered as a whole.

The Regulation’s rulcs on jurisdiction provide ample guarantees
far the defendant: as a peaeral rule the defendant ¢an only he sucd
in the courls uf his or her domicils® il the defendant docs not cnter
an appuarance the court itsclf must declare of its own motion that it
has no jurisdiction, unless its jurisdiction is derived from the
provisians of the Repulation®, the courl must stay the proccodings
unless salisfied that the defendsnt bad an opportunity to be heard.’
‘The strictness of these provisions has its counterpart i the extreme
liherality of the provisiens on recognition and enforcement, which
are desirned 1o allow judpments given n one Member Statc w0 run
frecly throughout the Europeun Union. The principles on which the

! Far the recounition in England af foreisn docrees of divorce and nullity, see Chaprer 10
Thi- vhaplur is ennccened only witl [ecegn judgments in perseaess.

! Cowneil #opulation No. 4342001 of 22 1erember 2000000 ke recopnition and enfurcement
ol judgnaznts in cvil und comarereial mueters, “Brossels I hare are very similur provisions
tm the Trossels and Lopano Coeventesns. See geneoally, Chaper 4.

 Lir Ui awasoos given at pare=007, the nerm exeludes Denmark.

* Arfa Land A

“ AIR20(1 1

T AT A2
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Regulation is based seek to minimise the obslacles to the recognition
and enforcement of judgments. As a general rule, a court of a
Member State in which enforcement is sought muy not investigate
the jurisdietion of the courl in another Member State which gave the
judgment: it is for the original court to determing that it has
Jurisdiction and that determination cannot, in general, be guestioned
in anather Member State at the recognition and enforcement stage.
~ The provisions on recognition and eoforccment apply only to
judgments within the scope of the Regulation as defined in Art.1.
Subject 1o that, “judgment” means any judgment given by a court or
Enhunal of a Member State, whatever the fudgment may be called,
meluding a decree, order, decision or writ of cxecution. as well as the
determination of costs or expenses by an officer of the cour?; und
nol only money judements but also, for example, injunctions and
orders for specific performance. Provisional or protective orders are
included!™; but not if they arc granted withowt notice 0 the
defendant,’!

It is impartant to notc that under the Repulation the enforcement
procedures apply 1o all judgments within its scope, whether ar not
they are against persons domiciled in a Member State and whether
or not the original court assumes jurisdiction on a ground set out in
the Regulation or a ground 1o be found in its national law. S0, an
English judgment against a New York restdent where the jurisdiction
of the English court was based on the temporary presence of the
-r;{tfc:ndant m LEngland is enforceable in France; and a French
judpment against a New York resident where the jurisdiction of the
French court was based on the French nationality of the claimant
under Arl.14 of the French Civil Code is enforceable in England. Tt
is immatetial that the grounds for jurisdiction are “cxorbitant”, and
that their usc is prohibited as apainst defendants domiciled in 2
Moember State by ArL3(2) of the Regulation. Article 59 of the
Brussels Convention allowed a Contracting State to enter inlo 2
binding agreement with a non-Contracting State that it will nol
Tecofnisc judgments given in other Contracting Statcs om axorbitant
gromnds against defendants domiciled or habitwally resident in that
non-Contracting State. The United Kingdom took advaniuse of this
provision to make agreements with Canudal? and Austealia.® The
cifect of those agreements is preserved under the Judgments Regu-
lation,* but no new agreements may be mad.

ESec alnove, para 0t

*AMFL

™ iz 143778 M2 Conel v De Conved {80 7)) [1979) ECRL 1045,

I Cage 12028 Denilauler v Cowchet Fréres [1981] FELR, 1553,

2 By i1 Exclange of Motes of 7 Xovember 1953 and |7 Fobruary 199, publisted i3 the UE
s Umnd, 289, For UK legistative provision, see Heciprocal Enforcement af liareizn
Juligmc:r!m fCanaday Grder TURT, 51 1957468, 15 amended by 51 19957708,

1'4' f!:: %ﬂﬂ!prﬂ{ﬁ] FEnforcenent uf Farcign Jodgments {Avstralin) Order 19%4, 5 19941001,

T-N03
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150 Recoymition and Enforcerent of Foreiyn Judgmemns

Recognition

Article 33(1) of the Regulation provides simply that “a judgment
piven in & Member State shall be recognised in the other Member
Stales without any spocial procedure being required™. L an inter-
ested party Taiscs (he recognition of a judgment as the principal issue
in a dispute, the Regutation provides that that party may apply for a
decision that the judgment be recogniscd:'? in England, Lthis means
applving for the registration of the judgment m the High Couwrt.'®
-

Grounds on which recognition nuay be refosed

Recognition may be refused on certain limited rrounds set out in
Arts 34 and 33, They arfe as [ollows:

1. recognltion is munifestly controry o pubfic poficy in the
Member State fn which recommition is sougin

'The case-law establishes that this ground is to be relicd upon oaly in
exceptional circumstances!?; the word *manifostly”, }vhit:h Wwas not in
the cquivalent Brussels Conventinn provisiun, was incloded here to
emphasise this point. To safeguard the ready recogniliun of judg-
ments, the Reprulation must be interpreted so as 10 set limits on the
use which may be made of pational understandings of public policy.
The European Courl has held that they can be used o deny
recognition only where recomnition or enforcement would e at
varianee to an unacoeptable degree with the legal arder of the Stale
in which enforcement is sought; a manifest breach of a rule of law
regarded as essemtixl in the lepal order of that state or of a right
recognised as being fundamental within that legal order.’ Even
fraud in obiaining the judgment may not attract the defence, at leasl
if there is a remedy in the foreign court.'

2. where the judgment was givent in defualt of appearance, if the
defendant was not served with the docanicnt which instituted
the proceedings or with an equivalent dociiment in sufficient
time tn enable fim fo amange for his defence, uniess the
defendanm fuifed to commence proceedings o ohallenge the
fuidmmarent when i was possible for lim 1o do so

15 ALY 2} See alsn Art3303) which cemaves any duobl us le the jurisdiorion of @ cinrt Lo
determine any incilental question of reeogmilivo,

¥ Geg poacraly Uil Proceduce Raoles, Pt 74 )

UL =TASn hmdaeketon v Muoeete Dok & Frvtag oLk [1996] BCR, 1483

U O-08 Krmrhaeh w Bamberdd [2000] FLCL 1-1933.

- Fegereeseer 5.4, 1 Nuliidee Lo [L923] 1 Llopds Rep, T
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The notion of “default of appearance™ has an aitonomons meaning
and may be rather larger in seopc (han in the law of some Member
States.”" However, the English conrt may examing (or itself whether
there has been seivice, and whether the defendanr had sufficient
tme o amrange for a defenee® The final clause means that y
defendant who becomes aware of the proccodings in a particolar
Member State or (he ensuing judgment and decides nol 10 take steps
open Lo him or her in that stale is debarred from alleging thai there
WAs 10 SCIVICL O 0O Opportunity to arrange a defence,

T the judement &5 reconcilable with o judgmnent phven in a
dispute between the same parties i the State in which
recogmition is sougi

In this context, “irreconciiable” means having mutually exclusive
consequences. =

4. if the judgrment is imeconcilable with an carlier fudgment riven
in another Memler Stte or « tird State involving e same
cotise of action and fetween the sume parties, provided that
the carffer fudoment fulfils e condittons wecessory for its
recogeilion in fie Member State addressed.

The court im which recognition is sought is not entitled to review the
merits of the judpment. MNor can it question the jurisdiction of the
court which pave the udgment, and may not apply the test of public
policy o rules relating to jurisdiction. Recognition must be refuscd
where the judement contlicts with the provisions of Arts 8 10 14
{insurance), 15 to 17 {consumer contracts) or 22 (exclusive jurisdic-
tien}.* But even in thesc cases, the court in which enforcement s
sought 38 bound by the findings of fact on which the court of orpin
baged its jurisdiclion® Howaver, the courl in which cnforcement is
sought 5 not bound by the findings of the original court as to
whether the case is within the scope of the Regulation.?®

An application for the recognition or enfercement of a judgment
given in another Member State may {bot necd net) be staved if an

B Cose CTRUS Hendrichmer v Magentr Dock & Pedag GmdJT [1908] LOR. [—043
(wssertion by defendant et the Iwver who appeared 1o Rim was nor authocised b do ws
Tield o default of appeatance” for purposes ol e Brusels Comenton thavel aer under
the patiosal liaw of Lhe torum), )

M lese 2IME] Fonde Plastic Produces BV v Plusgeeck [1082) TOR 27230f Case i
Klozeps v Afichel [1981] ELCUL 1593; Cave -3 fobede Lancmy £4 v Peters A Sickest
Kl [19H)] EATE 1-2725 Mote bowever that the equivalent Brissels Cowvcidion tex:
considered in Lhese coses has “mot def sorved” Lee adverh not heinz fonnd in the
Regnbaiion,

Zep Case 145986 Foffeer v Kaey [1U54) ECR, 645 {maintenance oolec Breonsistent with
livores pranted in State of infzoded eoforcementy.

= A St

H Arh3A(3),

= ATLAS( L3 Note lhe surprising omission of individioal employmee =ses (aces 18t 21)
{remn this lisc.

= Arl 3s(7).

B Case 2070 LIV v Ewnwortre!d | 1976) EOR. 1541,
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“ordinary appeal” against the judgment has been lodged.® It would
seerm that any form ol appeal known (o English law will be treared as
an “ordinary appeal”,? but “ordinary appeal” has an auronomaous
meaning not dependant un the procedural luw of the Member State
of origin®

Enforcement

The wenenid provision in the Regulation is that 4 judgment given in a
Member State and cnforceable in that state shall be enforced in
another Membur Stuke when, on the application of any inlerested
party, il hus been declared cnlorceahle there. There is no equi-
valenl of this declaration of enforceability in the Taw of any patt of
the United Kingdom, so the Repulation makes a special provision
for enfurcement there, requiring only the registration of the judg-
ment in the relevant part of the United Kingdom on the application
of any interested party.™ In England, applicalion for registration 15
macde in the High Coort. It is implicit in the decision of the
European Court in De Woff v Ceax® that no other mode of
enforcement is available. such as an action on the judgment at
cammon law. The party against whom enfarcement is sought i not
entitled (0 be heard at this stape of the procoedings,™ or even to he
informed of the application for registration. This is intended to
preserve the element of surprise and to prevent the removal of assels
from the State where enforcement is sought. Once reeistered, the
judsment has, for the purpuses of enforcement, the same force and
effect as if it had been originally becn given by the registering court,
and enforcement powers and proccedings are available on that
basis.% Either pary may appeal,™ with a singlc further appeal on a
point of law® The court considering an appeal may set aside
registration only on ong of the grounds specilied in Arts 34 and 35,
those already considered in the cootext of recegnition; under no
circumsiances may the foreipn judgmeni be reviewed as to its
guhstance

= oAl

T Gee ATEG(Z), thaugh Lhal sirivtly applics onby w thae Ancle,

W Gea Case 4377 Medustrinl Diverosst Seppties v few [1977] ECR, 2175 (Mondioacy apmeal”
st he undersiood 35 meaning any appeal wldch fares parg of the normd ceowss ol an
urtion amad whieh, a5 sch, comstitoles 3 procooeral develspment which any paty must
teasnably Sxpoct).

3 AnLE L)

" AITFHZ)

W Case 4706, [1976] COR, 17549,

HoAr ]

35 Ciwih Jurisdicrion and Judpments Ceder M0, &1 200103929, Sell, pasa 2i2).

26 Aars 42 and A3,

77 Arc’ A and Annex IV,

A AMSE.
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JUDGMENTS RENDERED OUTSIDE THE MEMBER STATES

Where the Judgments Regulation does not apply, because the
judgment was given in 3 state owside the European Union, the
recognition and enforcement of forcign judgments rest on common
law developments with some statutory interventions.

English conrts have recognised and enforced forcign judgments
from the seventeenth century onwards. ™ [t was at one time supposed
that the basis ol this enforcement was to be [ound in the doctring of
comity,® and a healthy fear that if foreign judpments were not
enforced in England, English judgments would not be coforced
ahroad.*' But later this theory was supersedied by what is called (he
doctrine of obligation,* the best-known formulalion of which is that
of Rlackburn 1. in Schibshy v Westenftolz™:

“We think that . .. the true principle on which the judgmenis
of foreign tribunals are enforced in England is ... that the
judgment of a court af competent jurisdiction over the defen-
dant imposes a duty or obligation on the defendant to pay the
sum for which judgment iz given, which the courts in this
country are bound to cnforee”.

The Court of Appeal examined afresh in Adawie v Cape Industries
pie™ the reason foreign judpments should be recognised, adopting a
more practical approach:

“Underlying it all must be zome notion of comity, bet this
cannot be comity on an individual nation-to-nation basis, for
our courts have never thought it necessary to investigale what
reciprocal rights of enforcement arc conceded by the foreipn
country, of to limit their exercise ot jurisdiction to that which
they would recognise in others. The most ane can say is that the
duty of positive law first identilied in Schibsby v Westenholz
must stem {rom an acknowledgement thal Lhe socicty of nations
will work better if some foreign judgments are laken to create
rights which supersede the underlying cause of aclion, und
which imay be directly enforced in ¢ounirics where the defen-
dant or his asseis are to be found. But this tclls onc nothing of
practical value ahout how to identify the foreign judemonts
which have this effect™.

® %oe Sack in Law, 4 Conpury of Propeets, JE3S_1335 §1037), Vol 3, pp.3cd, 332-334,

0k the decline, all, but apparent survival of Ahe ootion uf @anily, see Colling, in Favest
ed), Hefien grd Develummest of Favam fatemationn! Low (Oxfoed University Press,
Crafurd, 2I02) ap 59-110,

Y Bee Roaek v renan (1748) 1 Vs, Sen, 57, 150; Wofe v Sewpeon (1802) & Ves, 714, 720
Alves ¥ Burbune (1304) 4 Camp. 78,

T Bee per Parke R, o Rssell v Sopth (153279 MKW, 210, 2190 and Hiliams v foens {1E45)
13 M. & W G2E, 433,

LET0) L. £ G 155, 154, See 1To, (1997) 46 LO L (3. 443,

W Ademr v Cope fndusries ple [ 1990] Clu 432,

F-408
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134 Recogrition and Enforcement of Foreign Judgments
Whatcver the theoretical hasis of the rules in his area, the Englizh
courts came to rccognise the conclusiveness of foreign judgments,
first these in favouwr of defendants*s and then those in favour of the
claimangs.* : _

At one time, it was always open to a claimant who had obtained a
foreign judgment to sue all over agwin in England elying on the
original cause of action, The Civil Jurisdiction und Tudgments Act
19824 -cnded this possibility, so that a forcign judgment, like an
English judgment, extinguished the original cause ot action which is
saitt tosmerge in the judgment-debt. The avenues now apen to the
judgment-creditor are o bring an action in England on the
judgment-debt, or, where the relevant statutes apply, to register the
foreign judgment in the High Cour. Semething will be said about
each of these methads of proceeding, before a consideration of the
principles Followed by the English courts: they are largaly, but not
wholly, the same whichever method is used.

Action vn the judement-deht at commaon law

At common law, a judgment creditor sceking to enforec a foreign
judgment in England may bring an aclion on the forcign Judgmc:nl:,
A creditor can apply for summary judgment under Pr 24 of the Civil
Procedure Rulus on the pround that the defendant has no real
prospeet ol successtully defending the elaim; and if the application is
successlul, the defendant will nol be allowed to defend at all. Tht::_
speed and simplicity of this procedure, coupled with the tendeney of
Cnglish judges narrowly to circumsenbe he detences that may be
pleaded 1o an actien on a foreign judgment, mean that foreign
judgments are in practice enforccable in England much more easily
than they are in many civil law countries, where enforcement 18 ¢asy
in theory but difficult in practice because of the tendency of the
courls 1o enlarge 1he scope of the defence that enforcement would
be contrary to evdre prfic or public policy.™ Thus it came about (hat
fareign judgments are more easily enforceable in Lngland than are
English jucdements in sume foreign countries.™

Enforcement by repistration voler statote
A forcign judgment under which @ sum of moncy is payable may be

cnforceable in England under statute by a slightly more direct
pracess of repistration. The 1o most imporiant statutes are the

_Administration of Justice Act 1920, and the Forcign Judgments

{Reciprocal Enforcement) Act 1933,

+ fivanlo v Geeciay (1843 12 C1L & F. 368

“ Golerd v Eoray (18700 LE & VR 139 Off Caarrigees v fmrie (1870 LR, d H.L. 414

Y24,

# Yoo Crutteridae, (1932 13 B Y.L 48 Granpmer, (1963) 12 [C1.0. 367,

= e the Ropt of the Toreizn Judgments (Reciprocal Fnfnrcement) Coontittee, o A3
(1932}, paras 2,4, 10, 14
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Farl 11 of the Administration of Justice Aot 1920 provides for the
eifloreement of judpments of superics courts io the United Kinsdom
by registration in designated Commonwealth countries and, oon-
versely, for the enforcement of judgments of supcrior courts of those
Commotwealth countries by repistration in the United Kingdom.
The Act has been applied by Order in Council 0 numerons
countries of the Commonwealth. Regisiration is discrelionary and
nat as of right, since il can be refused unless (he regisiering court “in
all the circumstances of the case . . . thinks it just and convenient
that the judgment should be enforced in the United Kingdom'™5
Morcover, registration may not be ordercd i the original courl acted
withoot jurisdiction (thouph no attempt is made w0 elucidate the
meaning of this term), or if the defendant establishes any of a
limited number of detences which are very similar 10 those available
al common law.”!

The Toreipn Judpments {Reciprocal Enforcement) Act 1933 pro-
vides for the reciprocal enforcement by registration of judgments of
courts in the United Kingdom on the one hand, and judements of
conrts in politically forcign countries, and alsa in countries of the
Commonwealth outside the United Kingdom, on the other. {The
reason for incheding Commonwealth judgments wus (he inlention
thal the regime of the 1933 Act would pradually replace thal of the
1920 Act ) The 1933 Act is much more important than that of 1920,
This iz because the 1933 Act is drafted in much more detail, and
contsins speeific rules on when foreipn courts are deemed o have
jurisdiction for the purposes ol the Act, and on what defences the
defendant may set up in opposition to an application to regisier a
foreign judgment. These rules are modelied very closely on those of
the common law. Registration of a4 judgment voder the Act is
available as of right instead ol merely al discretion as under the Aot
of 1920

Sections 18 and 14 of the State Immunity Act 1978 provide tor the
recognition (but not the enforcement) of judpgments reodered
against the United Kingdom in States which are parties to the
Eurapean Convention on State Immunity.

Relationship of common law and staiote

The Acts of 1920 and 1933 src of limitcd geopraphical wpplication
and the judgments of very many foreipn couniries are outside their
scope. There thus remains a considerable area within which enforce-
ment of a foreign judgment at common kuw s the only process
possible. The provisions of the Act of 1933 were deliberately framed
s0 as o reproduce the rules of the common law as closely as
possible,”? though, as the Foreign Judgments {Reciprocal Enforce-
meat) Committec congeded, it was found desitable to make one or

REAENN

Ay,

i Report of the Forcipr Judgments {Reciprocal Enforecmen] Commirtes, Cmd 4213 (1432),
paras 2, Ifv, 18 and Anncy ¥, parad.
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L6 Recomnitinn and Enforcernent of Forefgn Judyments

two very slight departures from the common law in order to securc
internaiional agreements which would be more likely to operate
gatisfactorily in practice. The question therclure arises whether the
provisions of the Act as to the jurisdiction of [oreign courts, and as
tor the scope of the defences, can legilimately be invoked by a count
which is asked to enforce o forsipn judgment at common law, even
though the Act hus oot been extended by Order in Council o the
foreigr country in gquestion. After some fluctuation of opinion
among jodeges of fisst instance, it was laid down by the Court of
Appeal that “one cannot ascevtain what (he common law is by
arguing bickwards from the provisions of the Act”.

Jurisdiction of the foreign court

7014 The most fundamental of all requirements for the recognition or
enfarcement of forcign judaments in Englund (whether at common
law or under the 1920 or 1933 Acts) is that the foreign court shouid
have bad jurisdiction according 10 the English rules of the conflict of
laws. These are “indircel jurisdiction tules”, and there is no reason
why they should mirror the (“direct jurisdiction™) rules governing
the jurisdiclion of the English cousts.

Where there is unitormity of direct jurisdiction rules, 5 within the
European Union, there is no need for a sceparate set of indirect
jurisdiction rules: it is enough that the judgment was given by a courl
in 3 Member State. The ill-fated Judgments Project of the Hague
Conference on Private Intcrmational Law set vul o achicve the same
result on a plobal scale ™ Where, however, national laws differ
widely as to rules of direct jurisdiction, a court asked to recogmisc
and enforce a foreign judgment has to have some ¢riteria for
determining whether the assumption of jurisdietion by the foreign
court was proper. In a famons leading case™:

The cluimant brought an action in Engiand on a judgment of a
court in the sland of Tobago., The defendant bad never been in
the island, nor had he submitted to its jurisdiction. There had
been a substituled service, valid by the law of Tobago, etiected by
nailing a copy of the writ to the court-house door. Lord Ellen-
botough refused to enforee the judgment. He suid: “Can the
island of Tobapo pass 2 law to bind the rights ol the whole world?
Would the waorld submit to such an assumed jurisdiction?”

3= fhel . Annex ¥, para.t,

H Henty v Geopeoser tnternadonal Lol T11076] OLR. 726, 751

™ Goe MoClean, in PFaweell (edy, Refret ard Develomrear of Pivte Srecrentéonnsl e
(Ehdord University Press, Ovford, 2002 at 2535371

v Fuckamar v Rucker (1809 9 Fast 192, £F Sinfar Geeedval Singh v Rafeh of Paridiime [16894)
AT, 670, GBI-G8, per Locd Selborne.
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Where jurisdiclion exisis
The defendant’s residence ar presence in the forefm caunny

In Emanrie! v Symon® Buckley L. sel out a list of cireumislances in
which a farcign court would be regarded as having jurisdiction, One
was “where |the defendant] was resident in the foreign country when
the action began™ It is natural for the claimant to sve in the
defendant’s home country, and it is well settled that rhe residence of
the defendant is a sufficient basis for recopnition_*#

Intermatinnal practice is coming to speak of Agbitmal residence,
preferred in the discussions during the Hagoe Judements Project, or
domicife, as in the Eoropean Union instruments. However, it was
the term “residence™ that was used T Buckley L.J. m Emanuel v
Swrron, und the same wornd is to be found in the Forcign Judements
{Reciprocal Enforcement) Act 1933, under which a foreien court is
deemed 10 have had jurisdiction if “the judgment debtor, being a
diefendant in the original coart, was at the time when the proceed-
ings wore inslituted oesidenl in, or being a4 body corpurale bad s
principal place of business in, the counuy of thar court™*

Residence has no precise definition: in most cases, it imports
physical prescoce; but the (wo can be scparated, so that the
defendant is pleysically preseot in the forcizo comity but canoot be
said 0 De resident thers, or is a resident but was not physically
present at the relevant time. The English counts have taken the view
thal 4t common law emporay 1esidence snd cven mere preseace in
the foreipn country sullices, " a male which mirrors the extensive
claims made for the jurisdiction of the English courts. As a matter of
principle, it is not clear that the bases upon which the English courts
Lake junisdiction {cspecially given the development of the doctrine of
forwmt non conventens 10 moderate their effect) should be translaied
unchanged into hases for the recngnition of the jurisdiction of a
foreien coert. However the Count of Appoal in Adarms v Cape
Tndustries ple®™ held that:

“the yvoluntary presence of an individoal in a foreien country,
whether permanent or temporary and whether or not accom-
panicd by vesidence, is sufficicent (o give the courls of that
counlry territorial junsdiclion over him under our sules of
private internalional Taw™,

TIL908] 1 KL 3027, 309 of Schily v Westenrledz (1870) LR 6 QUH. 155, 161; Musillar v
fowareftorr {1880} 14 ClaID, 351, 371

55-‘%«?&&'15??}' VvoWesatiolr (AE7T00 LR, 0 LB, 1535, 16l Aceor paguiiur foruer wE B TaC
tme-honoured mEsim.

o AN ).

" 8ee [or eacly aulthonty see Carmck v Ploececk (12051 12 TLR, 59 where, lwwever, the
defendant had subwitted 1o the jurisdiction of 4be forcign conret.

L [LYd] £h. 433,
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138 Recognition and Enforcement of Foreign Judgments

That case involved a corporate defendant, and the Court of Appeal
sought Io clarify the, nceessarily arfificial, concept of the prescnce of
i eorporation, Tt hold that the English court Iwustlikely to treat a
corpotalion as present in & country only il either (a) it had
establisied and maintaimed at ils own expense a fived place of
business of its own in chat country and for more than a minimal
period of time had carried o its own business there by its servants
or agents, or (b} a representative of the corporation had for more
than a minimal period of time been currying on the corporation’s
husiness. (not the represcntative’s own business) at or from some
fixed plate of business in that country. The mere prescnce therc of a
representative of the corporation would not suffice.t Nor would it
be sufficient if the corporation had « represenlative resident there
who had authority to elicit orders from customers bul nat 1o muke
conlracts on its behalf®

The Forcign Judgrments (Reciprocal Cnforecment) Act 1933
requircs ihat the corporation must have its principal place of
husiness (and ot mercly carry on business) in the foreign country.®
The Act ulso provides that the foreign court is deemed to have
jurisdiciion for the purposes of the Act if the xdeﬂ:pdﬂnt‘ (mevt
necessarily a corporation) had an office or place of business in the
forcign country and the proceedings were in respect of a transaction
effected Lhrough or at that olfice or place.” "There does not appear
t0 he ary authorily for this basis of jurisdiction at common Law; but
the TForeign Judgmenis {Reciprocal Ewforcement) Commitlee
reparded it us a rational extension of the common law mles. ®

Submission

Submission to the jurisdiction of a foreign court can take place in
various ways, [n the language of the 1933 Act, thcy are where:

() the judpment debtor, being a defendant in the original
courk, submitied to the jurisdiction of that court by valun-
tarily appearing in the proceedings; or

(i) the judgment debtor was the elaimant in, or couniet-
claimed in, the procecdings in the original court; or

(iii} the judgment debter, being a defendant in the original
court, had before the commencernent of the proceedings
agreed, in respect of the subjeel matter of the proceedings,
lo submit to the jurisdiclion of that court (or to the
jurisdiztion of the courts of the relevant COUnLEY),

nz f ipener Cilove Cuppracion v Fo W Millimgen Lad (1928 H TR 726,

03 Tl v R A, Kolnstamen Led 10973] 1 0B, 135, of. Sfeir & O v Neriforal lesuriice Counf
e Foalaned Lad [1984] 1 Tloyd's Rep. JHL u cage on the Adeministracion of Fustice Acd
Ly,

A e

RS g A[ 2ot (v

wo Ol 4213 (1932), Annex V¥, parnd,
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The most obvious case s actually case (i}, where the claimant
invokes the jurisdiction and thereby is rendered liable to a judgment
for the defendant in respect of a counterclaim, cross-action of
costs. ¥

A more frequent case is case (i), that in which the defendant
voluntarily appears in, or takes part in, the foreign proceedings. Dy
that actiop the defendant becomes subject to the foreign court’s
juriscliction, for the original claim and also for any others the
nriginal claimant may add in accordance willi the procedural rules of
the foreign (orum

A defendant may, however, appear in the foreign proceedings
salely to contest the jurisdiction. Tn those circumstances, it would be
perverse Lo interpret the defendant's action as a submission (0 the
very jurisdiction he or she aclively repudiates. The courts showed
Ihemselves surprisingly rcluctant to accepl Lhis glimpse of the
abvinus,® and it was only as 2 result of the Civil Jurisdiction and
Tudgments Act 1932 thaa rationality was [ntroduced inte this corner
of the law.™ Section 33 of that Act provides that the defendant shall
not he reparded as having submitied to the juisdiction of an
overseas court if he appeared {a) o contest the jurisdiction of the
court; {It) to ask the courl Lo dismiss or siay the proceedings on the
ground that the dispute should be submitted 1o arbitration,™ or to
the determination of the courts of another country; or (¢} to protect
ot obtain the release of properly scized or threatened wilh ssizure in
the proceedings.

In some legal sysloms, wil appearance to conlest the jurisdiction
must be accompanied by an appearaoce oo the merits, although this
can somelimes be merely pro formg, without substantive argument.
Despite earlier authorily (o the contrary,™ it is thought that such an
appearance when unaceommpanied by any positive act addressing the
merits will aot amount to submission.™

Another example of submission is case (iii). where a contract
pravides that all dispules berween the partics shall be referred to the
exclusive jurisdiction of a foreign tribunal. Tn such a case the forcign
courd is deemed 1o have jurisdiction over the partics.™ An agreement
to submit may also tuke the form of an agrecement o accept service
of process at a designated address. Thus, if a person takes shares in a

7 Euhibuby v Weseenholr (1873 LE. 6 OB, 133, I61; Fuoreign Jodgmenss [ Recinrocal
Enforcenent) Act S5, $32heii)

# Mushy v Sigionk [1550] 1 WELRL AR

W ep g e, Chgred w O Cfwmnorr [19014] 3 K. 145, Heanry v Cfeoprosc Setormiven! fof | 159716]
L0, 726, .

™ There wis an curl ier prosdsicz, Faecien Fedgments (Beciproal Boforeementy Ace 19335, 5.4
(2 a i), of hmited sope,

LN Trzcenrrin S v Swedae O8 Seeets Co. Led [1933] 1 W 1CR. 662, 1020,

2 Poivfere & Con v Brockuer (1880 6 T.LR, B5,

= Afger fich & O AG U Soc. Ieliane Fpieen P4 {30 20 [1992] 1 Llopds Rep. 124 of Case
TR0 Flafanion Schuk Grddd v fecgreain [1931] EC K. 1671 (3 ease an submision aade
ATt 1B o the Tirussels Couventicn).

M Feyorick v Plebbue) (19020 71 LA B, SO% Jrurpeat v Feeeeat {10003 25 TL R 41, Forcign
Tulgments (Reciprocal Enforcemeri) Ast 19335, sa{2){a)(iil).
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foreign company, the Articlcs of Association of which provide that
all disputes shall be submitted to the jurisdiction of & foreign court.
and that every shareholder must “elect a domicile™ at a parlicular
place for service of process, and that in default the officwrs of the
company may do so, the defendani is deemed 10 have agreed W
submit to the jurisdiction of the foreign court.™ And a member ol &
foreign company is bound by a statute enacted in the country of its
incorporation providing that the particiular company may sue and be
sucd in the mame of its chairman and that e¢xecution vm wny
judgmant against the compuny may be issucd against the property of
any member in like manner as if the judgment had been obtained
agrainst that member personally.™ But English eourts have slopped
short of inferring an agreement to submit from a mwre g!:pera!
provision i the foreign law (and not in a stalule sptmhcally
referring to the patticular company) that the sharcholder must “clect
a domicile” for the service of process.” unless the defendant does in
fact elect such a domicile.™

As a general Tule, an agreement to submit 1o the jurisdiction of a
fureign court must be express: it cannot be implied ™ Tf the partics
agree, expressly or by implication, that their contract shall be
governcd by a particular foreign luw, it does not follow that they
agree to submit to the jurisdiction of the courts which apply it.*" Nor
can any such sgreement be implied from the fact that the cause of
action arosc i a foreign country, nor from the additional fact that
the defendant way present there when the cause of action arose.™

Where jurisdiction does not cxist

'T'he provisions of the Foreign Judgments {Reciprocal Enforcement)
Act 1933 as of the jurisdiction of foreign courls are exclusive. Thai s
t0 say. no judgment can be registered under the Act uwnless the
jurisdiction of the foreign eourt can be bronght under one of the five
heads of 5.4(2)(2)* But the rulcs of common Jaw as to jurisdiction
are not nocessarlly exclusive, and it has sometimes been sugeesied
that other bases of jurisdiction, often refied on by foreign courts,
mieht be available in England. It secms reasonably clear that this 15
not the casc.

% Cupin v Adarston (1874) LR % Fa 345 {1875) | Fx. D17 {the hirst replieation).

™ Rande af Australusior v Farding {15500 9 CB. 601; Rortk af Ausieitasis 1 Niay (LBS 1y 16 0 E.
TIT; Kebierll v Marhed! (1856) 1 €0, (1.5, 241, . )

T Copin v Adeeminn {1574] TH. © Ex. 343 [the second replicatian). The poinl Wis [35cved m
ke Conrt of Appeal: see 1 EaDD 17 19

oM Puinde v Duseergue [1849) 4 Prch, 200

 Sirdar Ciurdyal Simgf v Reiott of Furidhoee [1E04] AC. 60, Emanuet v Spmoe [1908] 1 KB
30 Veend v B A Koot Ll |1073] 1 0135153, Adwers ¢ Cape fedustaes ple [1990] Ch.
433 {3 point rot raken oo appeal), not fllewing dicta in Blakee v Besser [1962] 2 {)H 114,
123, and in Sfeir & Con v Npebreal feseranee Co, of Mo Featared Lid [L004] 1 Loyd’s Rep.
330, Aae—34il

W Pypkee Lid v Gilran di Co LS [1988] 2 1lnwks Hepo 39,

0 Sirgar (Rotedvel Singh v Mo of Furithone [1804] AC, 670 Frnanwel v Symore [1203] 1 KB
302,

R Smclifef Ceraperative Sifmeial v Tlian faenbional 1ad [1966] 1 OB, BIE,
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So, 11 is aot sufficient that the judgment-debor possessed property
in the foreign country; this is relied upon in Scotland, but has been
rejected in England.® Nor is it sofficient thal the defondant was
present io the forelen country ar the time when the cause of action
arnse®: nor that the defendant was domiciled there® There s a long
chain of dicta extending from 1828 to 1948 supgesting thal the conrts
ol a country might have jurisdiction over a defendant who was a
national of that counrry.® But there s no actual decision o this
effect. (3n the contrary, nationality as a basis of jurisdiction has more
recently been doubred by three High Couort judpes,® and definiely
rejected hy the Trish High Conre® Tt cannot, therefore, safely he
relied upon today. Tt is obviously inappropriate when the defendant
is a British citizen or an American cilizen, since in neither casc docs
the political unit {or slate) eoincide with the law district (or country).

A questinn which requires more discussion is whether the jurisdic-
tion of the foreign court would be recognised if the situation were
such that, mulalis mutandis, the English courr might have assemed
jurisdiction, g under ra 20 of the Civil Frocedure Rules® The
answer seems to be “no”. In Sefiibshy v Westenfiolz,™ the claimiant
brought an action in England on a French judgment, The defendant
was not in France when the writ was issued {it was served on Rim in
England), nor did he appear or submit to the jurisdiction. It was
drpued that as the English court would have power 10 order service
out of the jurisdiction on similar facls, under the then equivalent of
r.6.20 of the Cwvil Procedure Rules, it should enforce the TFrench
judpment. In rejecting this arpument, Blackburm J. said:

“1f the principle on which [orcign judgmens were coforeed was
that which is loosely called “comity™, we could hardly decline 1o
enforce a foreign judpment given in France against a resident in
{zreat Botain undar circumstances hardly, if a1 all, distinguish-
able from Ihose vnder which we, muteds ratandis, might give
judpment apainst a resident in France; but it is quite different if
the principle be that which we have just luid down”™ [fe the
doctrine of abligation, quoied carlicr in 1his chapter®']”.

¥ Ererrsict v 8o [1903] T KB, 302, :

™ Sirdar Curdwrt Sengi v Furieh of Faridiore [188a] AT, a7 Emanuel v Syon | 1903] | KRB,
K

B Fur early dJicta too the contoury, see Tarmehul! v Walker (18920 67 L L. TS, 70Y; Dmamed v
Svomore [1902] 1 KB 202, 208, 314; Jufor v Wilitemy (1008} 25 TL.RE. 12, 13; Gevin Gibuor
& Co, v Gilionr [1913] 3 KB 374, 383,

B Dosgpiag v Forepe [1326) 4 Ring, 036; Svhibshy + Wegtoeholz {INT0) LR, & (LR, 155, I6l;
#nugtifon w Beartion (1SS0 14 CRY 351, 3T, el v Symon [19W00] 1 RCHL 308 3043
Cranvie Cribarn & Coo v Gibsan [1913] 3 BB 309, 388, Marris v Tuplor [1015] 2 KI5 550, 501;
Forwwth v Foreeth [1048] B LM, 132,

B Blohn v Dewer [1982] 2 0.8, 116, 123, per Diplaek T fessaro v Manwfacumes Fife
Ingurance Ca, Led [1563] 2 OB, 357, 252-383, per MCMNair 1 Faged v B AL Kofextamer Lod
[1973] 1 OB 133, 4], per Ashwarth 1.

= Roinfomd v Neowell-Fokerry [1962] LK. 95

B Above, pamS-011,

13T LR, 6 0B, 155, 150 followed in Trenball v Witker (1820 67 LT, 767,

Y Abowe, ara, T,
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‘This refusal to include in rules goveriing reooghition a principle
found in the English jurisdiction rules may seem surprising. [t 13,
however, clear that Tnglish courts do not concede jurisdiction in
persanam 10 forelgn conrts metcly because English courts would, in
converse circumstances, have power to order service out of the
jurisdiction.”* This means, ol course, that in aclions in persondrt
English courts claim a wider jurisdiclion thaw they concede to
{arelen courts.

Detences

The most usual defence pleaded Lo an aclion on a toreign judgnent
at comman law is that the foreign court had no jurisdiction Lo aive
the judgment according to the recognition rules just cxamined.
Several uther defences arc available. In considering these defences,
it should be boroe in mind that, unless alherwise stated, they may be
pleaded as a defence to an aclion on the judgment at common law,
or used as grounds for refusing to register the judgment under Lhe
Administration of Justice Act 1920 or for setting aside the regisira-
ion of the judgment under the Forcign Judgments {Reciprocal
Enforcement} Act 1933,

Turisdiciion conirary fo a furisidiction agreement! betweet the pavites

Qoelion 32 of the Civil Jurisdiction and Judgments Act 1982 provides
Ihat a judgment given by a court of an overscas couliry cannot be
recognised or enforced in the United Kingdom if (a) the bringing of
thc procccdings in the foreign courl was CORTrany 1o a valid
sereement under which the dispute was (0 be scttled atherwise than
by proceedings in the courts of thal conntry; and {b) the judgment
debtor did not agree to the bringing of those pruceedings, coun-
terelaim or otherwise submit to the junsdiction of that cowrt.™ The
lilter condition means that jurisdiction hased on submission 15
unaffectzd by 832

Fratdd

It is settled that a forcign judgmenl, like any other, can be

impeached for fraud ™ Such fraud may be either fraud on the part of
the court, for cxample where the judge deliberatcly made a false
decision because of a personal interest in the outcome; or fraud on
the part of the successful party in, for cxumple, suppressing evidenee
“or protducing forped or perjurcd evidence; ot fraud on the part of
hath eourt and party, as where onc party bribes the court.

12 He Taywa Miner £0d [1ean] | LR 1273, 1IR-1282; Speidtd Cogyutratiie Efelemarserl v Tilferrl
Ireratianal Led J1956] 1 0.4, 828,

# There was A similar provisivn {now repealed s redundam} in £4(330) ot the Forcign
Jndgmenls [Reciproenl Gnlprecraent} Act TUF3, o oo aarhority al cowinon v,

“Ihis docs el apply We cascs noder e Juwldgrncnts Begilation, which hus nov difence of
froud; see para, T- 08 for tha public policy ground under the Heaulation shickh moy inchede
saftLe cases Of frand.
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‘The difficult question is whether a foreign judgment can be
impeached for frand if, in order to prove the frawd, it is necessary 1o
reopen the merits which have alrcady been decided by the foreign
court, Two principles are here in conflicl: the principie that fercign
judgments are impeachable for fraud, and the principle that the
rmerits cannat be recpencd. No English judgment can be impeached
for fraud i the absence of fresh evidenco: if the former principle
prevails, and it is now clear that it docs, a foreign udgment is more
susceptible to impeachmont s no frosh evidence need be prescunted.

The leading case is Abouloff v Oppenheimer & Co.* where Lord
Coleridge C.J. said:

““where a judement has beet abtained by the fraed of a party 10
a suit in a foreign country, he cannot prevent the guestion of
fraud from being litigated in the courts of this country, when he
secks to enforee the judpment so oblained. The justice of that
proposition 15 obvious: if it werc not so, we should have 10
disregard a well-established rule of law that no man shall take
atvanlage of his own wrong .

The principle was reaffirmed by the Housc of Lords in Cwens Bank T-025

L#d v Bracen™ In that case:

the claimant bank claimed to huve lent nine million Swiss [rancs
to the defendant, who received the moncy in cash apainst signed
documents typed on the notepaper of a Geneva hoiel. Braceo
registed a claim in the cousts of Saint Vincent for the capital kent
and interest, denying that he hud ever eniered into the trans-
action. The hank succeeded, and sought tu register the judgment
in England under the Administration of Justice Aet 1920, to be
met by an argument bused on the bank’s alleged fraud in making
the claim.

Lord Bridye reviewcd the cascs which, although they have been
criticised by academic writers, provided a consistent ling of authority
for the availability of the defence of {raud in such circumslanees.
They inchuded four decisions of the Court of Appeal®™ and there
could hive been added anather Court of Appeal decision in which
these cases had been regarded as authoritative but distinguished
because the very issue of fraud had been addressed n a scparate
action in the coarts of (he foreign country concerned.?

Lord Bridge rscognised that as a matter of policy (here might bec &
strong case to be made, in the changed circumstances of the 19%(0)s,

(1882 B QBT 295, 300, followed in Fufula v Laves (1890 25 O.E.I 310,

W (10020 T AL A4 See alea Jer Hotdimes fne v Parel | 159 1 LIS 305

* Ahordaff v Clppoekelter [1852) 10 QUERDD. 295; Frosle » Lawes {1800 5 8.1 10 Syal v
Fepwand [1048] 2 KB 433; and Jot Holdinge fac. v Pitel [1w0] 1 QB 335,

B Hause of Spring Gardens Led v Peaie [19017 1 OB, 241
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for giving to foreign judgments the same fmality accorded to English
judgments. But both the Administration of Justice Act 1920,™
applicable to the instant case, and the Foreign Judgments (Recipro-
cal Enforcement) Act 1933 provided for impcachment of the
foreign judgment for fraud. and to alter the commor law rule would
produce such anomalies as 10 put that possibility oul of the
question.®

In a later Privy Council case, giving rise (o similar issues, Chwens
Bank Ltd v Etoile Commerciale 54, Lord Templeman said that
“Their Lotdships do not regard the decision in Abowleffs case with
enthusiasm, espectally in its application 1o vountiries whose judg-
ments the Unilcd Kingdom has agreed 1o register and cnforce. In
these cases the salutary tulc which favours finality in litigation seems
more apprapriate”, but the old mle was nol directly in issue.

Conrrary fo public palicy

A furcign judgment can bo impeached if its coforcement ot recogni-
tion i England would be contrary to public policy:* but there are
very few reported cases in which such a plea bas been successtul.

In Re Macortney,” a Maltcse judgment ordering the personal
representatives of a deccased putative futher Lo pay perpetuai
maintenancc to the mother of his illegiimate child was refused
enforcement in Fugland on three grounds: {1} it was contrary (o
public policy to enforee an alliliation order not limited Lo the child’s
minarity® (2} the cavse of action, a posthumous affiliation order,
was unknown (v English domestic luw; and (3] the judzment was nol
finil and conclusive, becawse the Maltese court could vary the
amount of the payments.” The third ground by itsclf would have
heen sufficicnt to dispose of the case. Under the second ground, the
court rclicd heavily on an American case® in which a French
judement awarding maintenanes to a French son-in-luw against hig
American father-in-low and mother-in-law was refused enforcemeant
in the Uinited States.

This American case and Re Macartwey were disapproved or
distinguished in two kiter ¢ascs, one Canadian, the other English. In

g 2.

"5 4[| apiv).

* For criticism, see Collize, [1992] C1 1 M1

Svas] 1 W LR, 44 (PLC

+See Administrarion nf Instize Act 1920, 2. 3230)); Forcign Jodgmenes [Keciprocil Enforoc-
mteer) Act 1933, =4 1ad{x} For pullie policy penerully, see wbove, Chad,

“[RY21] 1 Ch. 522,

® The notion was Ul was wndesirable thee (e Degitimate damphter should speod ber
whole fife in idlencss basking i the Medilerancan sunshing, whils tather Lodted in cloudy
Eualand to swppart her

T Soo Ielow, pares TS and 10-061,

% P Brivanat v Meerciman (18733 10 Blatchford Circeil Court Reports 430,
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Burciell v Burchefl,! an Ontaric court enforeed @ judgment of an
{Crhio divorce coart ordening a wifle w make a lump-sum payment to
her hwsband, although by the law of Ontario a wife was not boend (o
support her husband. In Phroaizes v drgenti'® (which was not a case
on a forelen judement), Lord Purker CUJ. relused (o enforce a claim
by a Grock daughier against her father for the provision of a dowry
on her marrage as required by Greek law. His ground for deing so
was not that the cause of action was unknown o English domestic
law, but that English law bBad no remedy for awarding a dowry, the
amount of which in Gregk taw was within the discretion of the court
and varied in accordance with the wealth and social position of the
father and the number of his children, Given that in seme cases, €.,
under the Private Intemational Law (Miscellaneous Provisions) Act
19953 an English court may entertain a claim en a ¢ause of aclion
untknown to English domestic law, there seems no good reason,
despite what was said in Be Macanney, for refusing to cnforce a
forcign judrment based on such a cause of action. It is not contrary
to public policy to enforce a forcign judgment for what in Eogtand
would be called cxemplary damapes.?

On the other band, the Supreme Court of the Republic of Ireland 7-028

has refused 1o enforce an Cnglish order for costs which was ancillary
to a divorce decree.!* The prounds of this decsion were partly that
the causce of action was unknown to the law of the Republic {where
divoree was not then allowed), and partly that to enforee an order
ancillary to a divorce decree was contrary to Irish public policy.

Contrary fo natiral justice

At eomrmon law, a foreign judgment can be impeached on the
ground that the proceedings were oppused 10 natwral justice; but the
limits of this defence arc sven vaguer than those of public policy,
ikl reported cases in which it bas been successfully raised arc rarer
still. The progeedings are not opposed to natural justice merely
hecause the judgment is manifestly wrong'* merely because the
vourl admittcd vvidence which is inadmissible in England,™ or did
not admit evidence which is admissibic in England,' [or the
admissihility of evidence is a matter of procedure and so governad
by the fex fordl¥

f1925] 2 DL 595,

w1960 2 QB 1S, 3134

"1 ser pama ld-13, belona

11 L4, Cansartim Creneral Tealles v Sein ard Sead Apencies TAT | 1U75] OB 274, 3010,

L Mavea-Perred v Muva-Ferraet [ 1958} LIG 336,

W Goelurl v Groy (18700 LR, 6 OB, 129, Castriquee v fenede (18700 LR, 4 TLL. 414: Ruivmion
v Femer [1313] 3 KLE. 835, 342

U e Cosee Briciee v Rarhboee (L1861 6 1 & W, 201 (ithe sislh plea).

1 Segrmetta v Lawergeld {1911} 27 T.LRE 509; Robinron v Fepner, aboag.

11 B beluay, pacca. 19-0409,
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In Adams v Cape Industries ple'™

a default judgment wus vntered by a United States court in a
complex case in which some two hundred claumants claimed n
respect of injury caused by cxposure 1o asbeslos, Damages were
fixed, in clicet, by counscl for the claimanis after the judge had
indicated, withoot hearing any evidency, that the averuge recovery
should be at a given level and that individual-cluimants should be
allocated (o ane of 2 number of hroad catcgories; there was no
judicial assessment of damages.

The Court of Appeal held that the concept of procedural natural
justice ®as not limited to cases in which the defendant receives no
palice™ or is given no adequate opportunity to make a defence;™ it
extended to any circumstances which would constitute a breach of
the English coart’s understanding of “substantial justice”. Absence
ol a judicial determination of damages was such a beeach, .
Tt can be argued that reliance on the afleged breach of substanticl
justice should be excluded if the defendant took, or could have
taken, the point in the foreign court, Tn Adams v Cape Tndustres,
Seott 1. at first instance regarded the possibility of appeal from, ur
collateral attack on, the judgment in the cowts of the foreign
country as immaterial. The Courl of Appeal, by analugy with the
fraud cases, held that the availability of remedivs in the foreign
country was indeed immaterial in cases where the defendamt
received no notice ot was not given an adeguate opporlunity o
muke a defence: but in ather cases it wonld be wrong in principle to
ignore the possibility that there was a fair oppurtunily for remcdy in
the foreign country. What weight was to be given to that factor
would depend on @ number of matters: how far the defendant had
kuown of the procedural defeets and whether in all the circum-
stances it wus reasonable to cxpect use to be made of the forcign
remedy. On the particular facts, however, the defendants had no
knowledge of (or reasonable means of knowing) the fucts which
coutbd have prompied them (o make an application [or the foreign
remedy, and were accordingly not precluded from relying on the
pround of natural justice. _ _
Neither the Administration of Justice Act 1420 nor the Toreign
Judgments (Reciprocal Enforcement) Act 1933 mentions  the
defence that the proccedings were opposed to natural justice,
Instzad, the former Act provides that no judgment may be registered
therennder if the defendant was nol duly served with the process of
the conrt and did not appear?’; and the latter Act provides that the

| 199 CTh. 433 _
Bt note taal ©it 15 nob comerany Lo natural justice thal a man wio has agrecd 1o eelve o

partivular mode of netificalion of legsl procoedings should he bound by a judgient in
whicls fhat particular meals of satitication bas bean faflowed, even though he may Lot have
ad mobeal molive of hem'™: Palber v Susienees (1549) 4 Bach. 280 at p 303, e Aldersor B
*rof the position under 1he Judgments Regulatinn: para TS, abawe.
a2y
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registration of a judgment must be st aside i the defendant did not
receive nolice of the proceedings in sufficient time ro enable him 1o
defend them and he did not appear.®®

Articlk: 6 of the Euwropean Comvention for the Protection of
Fluman Rights und Fundamental Freedoms protects the right 10 a
fair trial. Althowgh there sesms w be wo English case in which
enforcement of 4 forcign judgment has been refused on the ground
that the toreign court’s procedures failed to meoct the standard set Ty
Art.o, the House of Lords in Goveremert of the Uniterd States of
America v Monigomery (Mo 2)* held that A6 was capable of being
applicd to the enforcement in the United Kingdom o1 any other
State party to the European Convention of a judgment olrained in
another Stute, whether or not the latter 13 un adherone to the
Convention,

Judgments for multiple danages

Seetion 5 of the Protection of Trading Interests Act 1980 prohibits
the enfarcement in the United Kingdom of judgments for multiple
damapes or any judpment specificd by the Scercluny of State as
concerned with the prohibition of restrictive trade practices, Scelion
& goes much further and gives United Kingdom citizens, corpora-
tions incorporaled in the United Kingdom, and persons carrying on
business in the United Kingdorn upsinst whom multiple damages
have been awarded, the right to recover go mueh af the damages as
exceeds the surn assessed by the foreipn court as compensation for
the less or damage sostained? This seetion also contains the
unusual provision that proceedings under it may he brought notwith-
standing that the claimant in the {oreige proceedings is not within
the jurisdiction of the United Kinpdom court. These two sections are
aimed primarily at the tendency of American courts to interpret
United States anti-trust legistation in such a way as to infringe the

1)
sovereipnty of Lhe United Kingdom and other states,

What are not defences

The above sub-heading is somewhat more dogmatic than the cases
warrant. Tt is certain that the first mattar about ta be disewussed s not
iscli a defence; hut there is more doudt as to the status of the
second. )

Errors of fact or law

It is no defence that the foreipn judgment is manifustiy wrong either
on the facts or on the law.?® The merits cannot be reopened in
England. But, as we have seen® this rule dues not apply if it is
allegzed (hat the judgment was obtained by fraud.

2 G I i,

2 [206H] UKHL 37, [2004) 4 AN E.R, 285,

™ See Lewiy v Bliades [TI03] EWCA Civ 1755, |200d] L W.LER. 692 neded Boges, {Z20035) 74
BY.ELL 547 Kellman, (2U04Y 53 LT 1025 feom pensatory cloment colireeable).

5 fRogtend v Gy (13 LK. b G0 10 Cantrdger v frete (1570 LR, 4 HL 414,

= Abowe, rara P-4,
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1468 Recognition and Enforcement of Forcign ndyments

In Godard v Gray, it was held to be no defence that (he forelrn
courl, purperling Lo apply English Jomeste law, made an obviouws
miztzke in doing so. Tt would seem 1o follow (hat il is no dofence
that the foreign court applied its own domestic law when according
to English rules of the conflict of laws it ahcruld have applied English
domestic law,

This finality of foreign judgments (subje:ct to the grounds for
impeuchment already examined) is a torm of estoppel per em
Juekicetern, The applicability of that doctrine, and in particular of
issue estoppel, to foreign judzments has been recounised in two
decisions of the House of Lords.*® To attract this doctring the
decision must be a final sod conclusive decision on the merits of a
couff-of competent jurisdiction.

Lack of imtermaf campetence

Is it a defence that though the foreipn court had jurisdiction in the
sense of the English rules of the confiict of laws, it lucked compe-
wnee in the sense of s own domestic law? This is a difficol
question, and the awthoritics are in 4 state of some confusion.

In Vanguelin v Boward ® the defendant was sucd in England or a
French judgment in respect of a bill of exchange. The Feench court
had jurisdiction according to the English rules of the conflict of 1aws;
and the subjeet matter ol the action (bills of exchange) was within its
internal competence. But the defendant pleaded that this particular
French court had oo internal competence over him becanse he was
nat a trader. This plea was held bad.

On the other hand, in Casirigue v fre,™ 4 case on a foreign
judement i remt, Blackburn J. regarded it as material “whether the
sovercipn duthordty of that state has contzrred on the court jurisclic-
tion to decide as 10 the disposition of (he thing, and the court has
dcted within its jurisdiction™. This could be taken to mean that a
forcign judgment in rem, in order to be reconnised in England, must
have beeh prenounced by a court having internal competence as well
as international  jurisdiction.  Further, in  Papadopouios v
Papadopoules® one reason for refusing to recognise s Cyprot
decree of nullity was that the Cypriot court had no inlernal
competence o annul 3 mardage under the Grder in Council which
established it. And in Adams v Adams:? a Bhodesisn divorce was
not recopnised becanse the judge who pronounced it had not tuken
the oath of allegiance and the judicial oath in the preseribed form.

BTN LK. 6 (3K 134,

o ¥ Cord Feine Stifereg v Sapner o8 Beefer Fid (No2) [199T] | A B53; The Scamar (i 2)

[1%B5] 1 W.LE. 470

OERG) 15 OB (s 340 approved do PemBertoee v Siagher [1804] 1 Che 731, 79D,

& (T8 L% 4 H.E. 414, 429, Blackburn J.°s statemen wis approved by 1ard Chelmstord ar
P

B [L93])) b 55,

1971 L. 188,
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In Macalpine v Macalpine,™ there was some discussion whether
fraud rendersd a Wyoming decree of divorce void or merely
voidable. 1t is believed that this distinction furnishes the koy to the
problem herc discusscd. If the forcimn judgment 15 merely irregular,
ie. valid unlil sel aside, it will be held vald in Togland unless and
uniil it is set aside in the foreipn country.?® If, on the other hand, the
forcien judgment is a complcte nuliity by the law of the foreign
counloy, then it will be held invalid in England. A foreign judgment
is, of coursg, much mare likely to be irregular than void. Tlence lack
of internal competence is in practice hardly ever a good defence.

Enforcemcent

A foreign judgment can be enforced in England by action at
common law or, in cascs to which they apply, by registrulion ander
the Administration of Justice Al 1920, or the Foreign Judgments
(Reciprocal Enforcement) Act 1933,

Al eovrtriion faw

A foreign judgment #a personare, given by a court having jurisdiclion
according to English rules of the conflict of laws, may e enforced by
action in Enﬂland provided (a) it is for a debt or definite sum of
money, (b) it is not a judgment for taxes or penaliics, and (@) 1t s
“final and conclusive™.

The judgment must be for a debt, or definite® sum of money
{including damapes and costs®™), and not, for example, o judgment
ardering the defendant specifically to perform a contract

It must not be for taxes™ or penalties™ Tt is well settled that an
English court will not entertain an action for the enforcement, either
dirgctly or indirectly, of a foreign penal or revenue law, ™ Henee it
will nol enforee, cither direetly or indircctly, a Toreign judgmend
ordering the payment of taxes or penalties. However, if the foreign
judgment imposes 2 fine on the defendant and alse orders the
defendant to pay compensation (o the injured party (culled the paric
civile jn French proccedings), the latter part of the judgment can he
severed from the former and enforced in England. "lhus in Haulin v
Fischer'™

D, a young American lady, while recklessly palloping her horse
it the Bois de Boulogne, Pans, ran into P, an clderly French

T 1B5R] I 25, 41, 45; of Merkor v Merdor [1%953] P 283, 207-20%, Sco below, para.10-043, for
discussion of a sewilar probles in the rocognition of forcizn divarces,

M Rep, o ghis offect, S4. Consoriim Cletend Textiles v Sure and Nand Agencies Fad |197H]
CLIS T, 279, 30T,

T Ses Sadfer v Hobing {1815) 1 Camp. 2473

Mt sl v Saryeh {18223 9 A & YW R10

N Covermemtent of Frelfi v Talor [L955] ALC, 491, 514; Rowsane v Manfecturers Lifle Fagiertes
o Lh [1963] 2 OB 352, 370374, Scc Sroel, (1967 16 LD, 60l

P A eraingrare v Asil! {1503) AL 150

™ Sew aboye, Chid,

H1911] 2 KB, 93,
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170 Recogmition and Enforcement of Forelgn Judements

calonel, and seriously injured lim. D was prosecuted for her
¢riminal negligence by the French authoritivs, and P intervened in
the proceedings and claimed damages from D as allowed by
French law. The court convicted 13, fined ber 1(H) francs, and
ordered her to pay 15,000 francs to P by way of dumages, and also
costs, [t was held that I could recover the sterling cquivalent of
the damages and costs in England.

7-03% The judgment mest be “final and conclusive” in the court which

T-{10

rendered it “Il must be shown that in the court hy which it was
pronounced, it conclusively, finally and for ever established the
existicnee of the debt of which it is sought 1o be made conclusive
evidence in this country, so s to make it res judicara between the
parties”.* 8o a summary judgment in which only a limited number
of delences can be pleaded, and which is liable (o be upset by the
unsuceessful party in plenary proceedings where all defences may be
set up, is not final and cenclusive. However, at common law a
forcign judgment may be final and conclusive cven though it is
subject 1o an appeal, and even though an appeal s actually pending
in the foreipn country whore il was given.** But in a praper casc, a
stay of executlon would no doubt be ondered pending a possible
appcal.

The requirement that the forcign judpment must be final and
conclusive usually makes it impossible to cnforce a foreign mainien-
ance order in England at comman law, because the foreign court
usually has power to vary the amount of the payments.’ If, howover,
the foreign court has power to vary the amount of future payments,
but not that of past payments, then an action may be broughi in
England to recover the arrears.* And as we shall see,* provision is
made by siatule for the reciprocal enforcement in one part of the
United Kingdom ol mainlenanee orders made in another pari, and
for the reciprocal enforcement in England of maintcnance orders
macle in the Commonwealth overseas and cerlam [oreisn countries
and vice versa,

Under fire ddministration of Justice Act 1920

Where PU L of this Act has been extended by Order in Council to
any part of the Communwealth cutside the United Kingdom, a
judgment creditor who has oblained a judgment in a superior court
in that part of the Commonwealth may, if 4 sum ol money is payable
under the judpment, apply to the High Count in Englund or

Nl v Freeetan (135R) 15 App. Cas, | Bl v Cheer [RYSZ) 2 OVB, 114,
2 Aiseiorr v Freeman, (15800 13 App. Tas, 1, 9, per Lond [Tenschell

TN Seun v Filkimpen (TH62) 2 B, & 511, Oolt Pedusedes Tue. v Sorbe (6o 2) [19%6]) 1 W.LLR.

1247,

* Hawram v Sarrop [19207 3 KB 366; e Macerteey [1921) 1Ch, 522, The mule s critivised |y
Grodecki, {19505 8 L0 1R, 3240,

¥ Heaity v feaiy |1924] 1 KR, 507,

% Below, parn I0-061
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Northern Treland or to the Coort of Session in Scotland at any time
within 12 months of the date of the judement to have the judement
registeeed in that court; and the court may onder the judernent © be
registered accordingly,® in which case the judgment will be of the
sume foree and etfect as if it were a judgment of the court in which it
is reoprisiered. 2

Registration ol a judgment wader the Acl 5 oot as of cight, bul
discretionary: the Act provides that the court may order the judp-
ment to be registered if the court thinks it just and convenicot that
the judgment should be enforced in the United Kingdom.® More-
over, registration may not be ordered if the original court acted
withou! jurisdiction, or if the defendant cstablishes any onc of a
limited number of defences.™ These accord very <losely with those
available at commeon law, except that no judgment can be registered
i[ the judgment debtor satishes the court either that an appeal is
pending, of that he is entiled and intends o appeal agmnst the
judgment.it

The judpment creditor remains free to bring an action on the
foreign judgmenl in the ordinary way; bul in thut case will usaally
not be awarded costs.™

Uinder the Foreign Indpments {Reciprocal Enforcement) Act 7933

When Pi L of this Act bas been catended by Order im Counci? to any
foreign country outside (he United Kingdom, a judyment creditor
under a judgment to which the Act applies may apply to the High
Court in England or Northern Ireland or to the Cournt of Session in
Scotland at any fime within six years of the date of the judgment to
have the judgment rezistered in that courl, and o any such
application the court must (not may) order the judgment 0 be
registered. ™ A repistered judgment has the same force and effect as
if it had been a judgment ongmally given in the rcgistering court.™
The Act applies to any judgment of a courl (ool necessarily a
supcror court) of a country to wiich Pt T extends if it is final and
comelusive ws between the partics thereto, and there is payable
thereunder & sum of moncy, not being a sum payable in rcspect of
luxes or in respect of a fine or other penaliy.™ As al common law, a
Judgment i deemed to be final and conclusive notwithstanding 1hal

T sACT.

M YENa).

A

# 5.1?([2:%.

REE P

T Re ),

s 21}, 124a), 13{ad,

* g1} Hence a stay of cxecotinn will nof he ardered merely hagangg an Enelislh acto s
pl.:ndiu_l.: beraemen the same parties and raisimg sinvlar gssues: Hpaner 1 Lgabachier B, &
Ca. 119%70] 2 QB 313

®41¢2), 23 ameoded by Civil Junsdivtion and Judsments Act 1962, Sch 1o, paral. & sum
Payshle by way of cremplary damaecs is oot a peaally: S-1 Cravntine Crererel Tedkler v
Sere aned Seand Agencies fad [L9T8]) OUR. 279, 299400, 205-30¢,

o S A T T

T=04])




17 Recoagnitfon and Iinforcement of Foreion Sndgmenty

an appeal is pending against it But the court has a discretionary
power to set aside the registration of o judpment on such (erms as 1t
thinks 04, if the defendant satisfies the court that an appeal is
pending, or that he is entitled and intends to appeal.s?

Legistration must be set aside if the original court had no
jurisdiction, or if the defendant establishes any one of a limiwed
numher of defenees which accord very closely with those available at
common law* Registralion may be set aside if the maller in dispute
had, before the foreign judgment was wiven, been the subject of a
final and conclusive judgment by a court having jurisdiction in the
matter.® IFor instange, i o claimant sues 8 defendant in Switzerland
and in Austria, and both courts have jurisdiction, and the Swiss court

© difmisses the wetion, but the Austrian court gives judgment for the

7042

clatmant, the Tnglish court may set aside the registration of the
Auvstrian judgment.

Unlike the Administration of Justice Act 1930, the Act of 1933
prevents the judgment creditor from bringing an activn in England
on the foreign judgment,™ and (rom suing on the original cause of
action.”!

Linder the State Imimuanity Aci 1978

The Evropean Convention on State Tmmunity of 1972 pravides (at
a Cnntracting Stale shall give eftect to a final judgment given against
it by a court of anolther Contracting State it, under the rules of the
Convention, the State could noi claim 1mmumt}r trom jutisdiclion. 5
Accordingly, €18 of the State [mmunity Act 1978 provides ihal a
judgment given against the United Kingdom by a court in another
Conlracting State™ shall be recupnised (but the Act docs not provide
for coforcement) in any court in the Uniled Kingdom as conclusive
between the parties thereto in all proceedings founded on the same
cuuse of action, and may be relied on by way of defence or counter-
claim in such proceedings. This only applies if the United Kingdom
was 0ot ¢ntitled to immunity ander the rules of the Convention {f.e.
under 55 2 to 11 of the ALtH} and only to final judgments, e those
no longer subject to appeal or, if given in default of uppearance,
liable 1o be set aside.

Section 19, in acvordance with the Convention, states certain
exceptions in which the judgment need nat be recoymised. These are:
(1) il recognition would be manifestly contrary to public policy or if

e 13

" &h,

# g 4 1),

410,

s h

I Civit Jurisdicton and Judgments Avl 1982, = 34; atwive, para.7-0403,

fF Orearpd. 5031, Are 200 See Sinclein, (1973) 22 TOLQ 284, 246207, 271 276, For Swule
Tmiquuily, sev alove, parad-l2.

ok 20} Af the Act prowiles thal o certificats from the Secvetany of Stale shall be conelusive
evidence on any questiod wiic e o sliole 35 2 party ta the Convention,

1 Alove, para h—NeL
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any party to the proceedings had no adequate opportunity to present
his cuse; {2} if service of process was not in accordance with the
Convention {i.e. with 512 of the Act™), (3} if proceedings between
the same parties and hased on the same facts and having the same
purpose are pending before a court in the United Kinpdom ot in
another Contracting State und were the first (o be instituted; (4) if
the judgment s inconsistent with a prior judgment piven by a court
in the United Kingdom or in ancther Contracting State in proceed-
ines between the same purties; or {3) in the ease of a judgrocmt
concerning the inlerest of the United Kingdom in movable or
immaovable property by way of succession, gift or bona vacantia, if
the foreign court would not have bud juosdiction voder rubes
equivalent to the United Kingdoem rules applicable to such matters,
ot if the foreign court applied a law other than that which would
have been applied by 2 United Kingdom court amd would have
reuched a different result if it had applicd that T,

Scetion 31 of the Civil Jurisdiction and Judgments Act 1982 makes
similar provision for the recognition and enforcement of foreign
judgments against States other than the United Kingdom or the
Stale 10 which the forcign court belongs,

Rcengnition as & defence

A foreign judgment im personam in fuvour of the delendann given by
a courl having jurisdietion may be relicd upon for detensive pur-
poses by the defendant if the claimant sues in England on the
original cause of action. A foreign judgmeant in favour of the
defendant i3 o conclusive answer to an action in England on the
otigingl cause of action.® The judgment must be “final and conclu-
sive” In the court which rendered it.% This last requirement applies
when the judgment is relisd upon us a defence just as it docs when
the claimant sveks (o enforee it5F The forcige judpment is not a
defence if the action was broaght apainst a different party®™; nor is it
4 defence unless 1t was given on the merits,

Section 3 of the Foreipn Limitation Pericds Act 1984 provides
that where -a courl of a foreign country has determined any matter
by reference to the law relating to limitation of that or any other
eountry (inclhiding England), the court shall be deemed to have
determined that matter on ils metils.

© Almwe, P G110,

" Rirdn v Gereas [1845) 12 CLo& T 368, Jueodson v Frochos (1927) 138 LT, 286 CF

. Lnreizn Judpments { Reciprocal Entorcement) Aet 1933, 5.8,

W Phanrrrer v Waandhrove (IE25) 4 I & (0 62% Fazer v Heiorns (18615 10C0 {nos)y 198 Cadf
Zrewe Siifung v Bmveer & Reelor il (Mo 2) [1"]6"."] 1 AL BA

M Ay, pum. 7033,

™ Lo Ef‘.l;jr Stiftuag v Royner & Kreler Lot (Moo Z) [1907] 1 AL ¥33, Y10-Y11, 924-42%,
O36-YAT, Y44-046, Soe The Sennar (Mo 2y [1983] 1 WL $HL
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174 Recognition and Enforcanent of Forcign Judamenss
Keciprocal enfarcement within the Hnited Kingdom

The reciprocal cnforcement of judgments within the United Kinp-
dom now depends an 818 and Schs 6 and 7 of the Civil Jutisdiciion
and Judoments Act 1982, which apply equally 1o money and non-
money judgments. Thus under the 1342 Act imjunctions and orders
for speeilic performance granted or made in one part of the United
Kingdom are enfarceable in other paris. Section 18 dozs not apply
o judgments in proccedings other than civil proceedings, nar to
mainienanee orders or orders concerning the legal capacity of an
individual, including judicial separation, guardianship and custody,
nor to judgments in bankiptey, the winding up of cnmpamm, or the
adrinistration of the estate of o deccased pcmun

Lnfotcement 15 by way of rcegistralion in the court in which
enforcement is sought of a certificate granted by the onurt which
guve the judgment. Registration (cven of contificates of judgments of
infertor eourls) s in supcrior courls only, fe. the High Court in
England or Narthern Ireland, ar the Court of Sesston in Scotland.
Sch. 6 contains the procedure fur enforcement of certificates of
moncy jwdgments, and Sch. 7 for enforcement of cettificates of non-
maoney judaments. Registeatinn of a certilicate must be set aside if
the repistration was contrary to the provisions of the Schedules, and
may be sel aside if the repistenng court i satisfied that the matter in
dizspule had previously been the subject of a judpment by another
court having jurisdiction in the matter.™ It is not a geound for setling
registration aside that the eriginal court had no jurisdiction over the
defendant, or that Lhe judzment wag obtained by fruud, or that its
enforcement would he contrary to pablic policy, or that the proceed-
ings were opposed to natural justice.

‘The judgment may not be enforeed except by registration under
Schs 6 or 7.2

Section 19 contains provisions for the recogaition, as opposed o
enforcement, of judgments to which 5.18 applies.

Mo TR, (3) and (A).
T EelLn purie10; SchT puca A
= 518{5).
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1050 | - ... BN0  Enforcement) Act 193 I ) el
The, Geuﬂa Cﬂn-.-emnm . 510 Undsr the Cindl hmdmmn n.ct 19H2

............................... 2018

International commercial arbitration is of enommous  practical
importance, and i€ o subject in its owa right,. Here we can only
examing a limited topic: the enfarcement of forcign arbitrat awards.
The issues are similar o thase already considered, in the contexr of
the enforcement of toreign judements.!

Forcipn arbidral awards can be cnforced in England in various
wiys. Tirst, they can be enforced by action at common law. Sceond,
if they come within the Geneva Convention for the Execution of
Foretgn Arbitral Awards (1927}, they can be enforced under Pt 1T of
the Arbitrufion Adt 19530° under condilions very similar o, bul not
precisely identical with, those obtaining al comnoon la. Third, if
they come within the New York Convention on the Recognition angd
Enforccment of Foreign Acbitral Awards (1958), they can be
enforced under the Arbitration Act 19%* in a similar manner to
those coming wnder the Geneva Convention, Fourth, arbitration
awards made in countries of the Commanwealth outside the United
Kingdom to which It I of the Administrution of Justicc Act 1924
catends, or in ¢ountrics (o which Pt I ol the Fercign Judgments
{Reciprocal Enforcement) Act 1933 extends, can be cnforged in

I Soe bove, ThT.

 Presenved Iy Arbilration Acl 1006, 506

f Beplacing similur provisions in the Architration Act 1975, mepealed as part of the major
rzlivrm of acbitraeion Jaw following the repott of the Mustil] Commitee on Acbaration Law,
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176 Forvign arbitral awards

Lngland az it they were judemoents, e by repistration® Filth,
arbitration awards made n one part of the United Kingdom can be
cnforced i other parts by registration under the Civil Jurisdiction
and Judgments Act 1482,

Wery often the claimant com choose between different methods of
enforcemend. Thus, if the award s one which the Geneva Conven-
tion applies, the claimant may enforce it either under Pt 1L of the
Arbitration Act 1430 or by action al cornmion law 3 If the award is
one tu which the New York Convention applies, it may be enforced
under the Arbitration Act 1996 or by action at common law.* It the
award is enforceable as a judgment under the Administration of
Justjce Act 1920, the Forcign Judpgments (Reciprocal Tinforcement)
Act 1933 or rthe Civil Turisdiction and Judgments Act 1982, the
claimant can enforce it either under the summary procedure of s.26
of the Arhitration Act 1930 or by action at common law. The mode
of coforcement by action at commaon law is thos always available,

AT Cronrnon Toaw

In the eyes of an English court, the jurisdiction of the arbitralors is
derived from the agreement of the parics o arhirrate. Such an
agrecment may assume one of o forms, in that it may submit
present or furtre disputes to arbitration. A contrack may contain an
arhitration clause by which the pantics agrec that il dispulcs arisc
under the contract they shall be referred to arhitration. Or parties
may agree 10 subhmit a particudar dispate hetween them (which need
not necessarily stem from a contract) to the decision of a particular
arbitrator.

The enforecment of foreipn atbitration awards sometimes raises
even more delicate questions than does the enforcement of foreign
judgments. Moreover, the enforcement of foreign arbitration awards
may be reguired more frequently than the enforcement of foreivn
judgmenis. This is because actions in penunam are wsually brought
in the comiry whers the defendant resides and keeps his assets, so
that the need for enforcement clsewhere is the cxception rather than
the rule. But thore is an increasing tendency [or conlracts between
commercial partics from dilferent countrigs to provide Tor arbitra-
tion in a third or “neutral” country, where neither restdes or keeps
assets, In which case the nccd for enforcement is the rule rather than
the cxccption. On the other hand, partics may perhaps be more
inclined 10 obey the award of a tribunal of their own choice than
they are to ohey the decision of a court.

Although English counts have enforeed foreign judgments from
the sevenleenth contury onwards, it is only sinee 19277 {50 far as one

* Ceatain bl ation gwacds made in pursuance of a ¢oncrage for the intrrnational carpiage of
grewds =0 alsa he entnrced by regismation under this Act: Carmiage of Gonds by Rosd Ac
1965, 55 (1%, T{1}. See alwo the Acbitration {Internativnal Investment Disputes) At 1966,

S Ackitrution Act 1950 5. 40 a), whecll saves the riaht to enforee suel awards ar coemon law.

& Arbitration Act 1856, 5. 104, which savwes ihe right 1o cnforce such awards at commcn Law.

? Norcka Atlas fmsirartce Con Lif v Lowdon Cigrwet fasorance Uo Logd (1927 42T LR, 541,

e e i T e, L

Ar Common Faw 177

can judge from reported cases) that they have enforced foreien
arhitral awards, and so authority is relatively scaniy. This is no doubt
because arbitration is 5o ancient and well-developed an institution in
Enuland that for many yeurs most Jisputes that had any connection
with England, and many that had none,® were referred 10 arbitration
in England, and so the enforcement of the award in Tngland was a
purely domestic matter.

Conditions for enforeement

A forgign arbitration award can be enforced by action in England at
common law it (13 the parties submitted to the arbitration by an
agrcement which is valid by its proper law, and {2} the award s valid
and [inal accordiog lo the law which governs the arbitzation
proceadings.

‘The validity, interpretation and etfect of the apgresment to arli-
rate are governed by the proper law of the agreement. The Rome
Coovention {given ¢ffect in England by the Contrucls {Applicable
Law) Act 1990) does not apply to arhitration agreements, so the
common law rules as to the proper law of a contract remain
applicable. This mesns thut if there is an express choice of law in
respect of the arbiiration agreement, the chosen law will povern. The
choice of the place where the arbitration is to be condocted (its
“scut™) may be treated as an implied choice of the governing law.”
This is 50 even il the contruet of which the arbitration clavse forms
part is governed by some other law.! Where there is neither sn
cyprass nor an implied choice of law by the parties, regard muost be
had to all the circumstapces in deciding with which law the agree-
ment is most closely connecied.

The parties can not only choose the law which governs their
agreement to arbitcate but also the law which governs the arbitration
proceedings. Nomaally the parties” choice of the place where the
arbitration 5 o be conducted, i scar, will be accompanied by, or
will imply, the choice of the law of that place as the law 0 govem
the procedure. Tt is possible, however, for the parties o agree that
state A shall be the scat of the arbitration but that the procedure
shall be that of statc B. In such a casc, the partics’ choice of
procedural law will be respected but only subject to any mandatory
provisions of the law of state A1 In the absence of any choice by the
partics, the law of he scat of the arbitration will govemm the
procadurs,

EFor a strixing end well-knoen example, s=e (fbert v fmaine, (1931] 2353 MY, 348, 172
H.E, 7, where ihe Mew York Count of Appeals enforced an Unglish awanl made in
porsnanee of an atbiteation clivse 3 conttact mads and 1o be parfonoed o New York
Inetozcn bwo residents of that state, Sco also Korr I, (1578 41 MLLI. 1, 55,

* Humiye v Tolisier (ostilieny [ 10| &0, 2002,

W Degrsche Schrachibon v Shell fatemiotional Perrofeure Led [1uen] 1 ALY 295 {a A
judement, rewd g other pmounds at p3E)

I For the expression of this it the e of adbitralions o Boplond, see Arhilration Ac 1906,

5% 2 and 4, and Dicey and Morris, 13th ed,, paras 1o=01% to 16-028,
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178 Foreign arbitral awards

If England 5 the seat of the arbitration, the provisions of the
Arhitration Act 1996 will determine such issues as how the arbitra-
tors are to be appointed, whether an arbitrator may be appointed by
the court, whether the authority of ap arbitrator cam be revoked,
whal law the arbitrators are to apply, and whether they can deeide o
gequerr ef bana? The scheme of the Act, which cannot be examined
in dotail hcre, is 10 s¢l out same provisions which are mandatory,
applying notwithstanding any contrary agreement by (he partics, and
those which are non-mandatory, applying in the absence of any
special apreement by the parties.

Tinality of the award

T'a be cnforceable in England, the award must be finul and binding
on the parties in the English sense, fe it must fultil one of the
cenditions for the enforcement of foreign judgments in persoram.?
Whether the award is final in the English scnsc depends on the Jaw
coverning the arbitration proceedings. The guestion to be answered
is:

“Has it become final, as we understand that phrase, in the
country in which it was made? Of course the question whether
it is final in [that country] will depend no doubt upon [the
forcign] law, but the [foreign] law is dirccted 1o showing
whether it is final as thal word is understood in English™.!

These remarks were made in a case where the award was cenforeod
under Pt II of the Arbitration Act 1950, but it is thovght that they
are equally applicable 10 lhe enforcement of awards at common law.

Mode of enforcement

In order to enforce an arbirration award in Tngland it 1 necessary to
oblain an cnforeement title from a court. A claimant secking 0
enforce an Raglish award can choose cither (o bring an action on the
award or to apply for leave o enforce it under s.G6f of the
Arbitration Act 1996, This summary praocedure s abso available for
the: enforcement. of & foreign award; but it should only be used where
the wvalidity of the award or rhe right to proceed wpon it is
“reasonably clesr™ 12

T the law i he applied it Loghsbe aibitalious, sco Aubalation Act 198G, 510

13 Sew above, para 7-030,

W Cfmian Sertiormele o Coopdratives Apricefes v {attenl [1059] 2 QUB. 44, 55, per Lond
Evarshed MR,

T Re Bokr o O and Ferees, Rusfuon & Can Led [1919] 1 KB 491 Dol soe Widdiemuss and
flould v Honlepool Corporetion [1972) 1 WALR. 1543, 1647 bn Lo Aodonale dac
Conpératives Agrcetes ¢ Coneralt [1955] 2 QB 46 72, this test wais adopled and applied o
b enleecemant of & toreign award onder Pt 1T of ths Arbdlration Act 1954, Section 3601)
of that Act makes fhe summany prowedure wider 300 of the 199G Act specificalty applicablc
to the enforcement of foreim awares whisly comes wihin g 71, Sec below, nera 324110,

At Comnon Law L7g

An award may be expressed in forgign currency, amd such an
award cun be enforced under s.66.% Whelher enforecd by aetiom or
under £66, it must be converted into sterling before it ean be
enforced i England by any process of execution. The date for
conversion will be the date when the court authorises enforcement
ol the judpment or when leave Lo enforee the award in sterling under
s.f6 15 given.!”

A foreign arbitration award may be enforced in England whether
or o the law governing the arbitrution procecdings requires a
Judgment or order of the foreign court to make the award enforee-
able.’® Provided the award is final in the English sense, it can be
enloreed in England even thouph by the law governing the arbitza-
tion procecdings it is not enforeeable in the foreign country until a
judgment of a court has been obtained. If the English court insisted
on 4 foreign judgment in order to make the award enforceable in
England, 11 would nol be enlorcing the award but the judgment, and
the foreign award as such would he deprived of all effect in Cngland.
All doubts concerning this important principle were dispelled by the
deeision of the Court of Appeal in Union Nationale des Coopératives
Agricofes v CottergflV That case was dectded under Pt 1T of the
Arbitration Act 195}, but it is thought that the principle applies
cqually te enforcement at common law,

However, il the party in whose lavowr a forgign award 15 made
does obtain a judgment on it in the country whare it was rendered,
that judegment can be coforced in England in accordance with the
principles on which forcign judgments are enlorecd.® By submilting
ta arbitration in a forgign country, the parties also submit to the
jurisdiction of the foreign court which declares the award
cnforecable.

Reengnition as defence

The conditions under which o loreign arhilration award may be
euforced in Fngland at commaon law apply alsn to its recopnition as a
defence to an action on the criginal cause of action. A valid Enplish
award duly made in purseance: of o valid agreement to arbiloete is o
defence toan action an the ariginal canse of action, and there seems
no reason why the same should not be true of a forgign award.

In fupostyverrston Ocoaredton Ploviclha v Camtle frvcspment Co [1074] QB 2720 See beluw,
reara, [9-0la.

" Miltangog v George Framk (Tineiter) Lo | 1970F A 443, 409, por Toed Wilbserforee,

& Uinan Wedonale der Coopdranves Aareoler v Camerail | T959] 2008, 44, The degision o (he
conlrary in Marficld Zepler & O v Liverpoal Cosran Associator {1011] 105 L1907 showtd
not none b [ollosed: Dafmiy Cerirny frcoerdzxs Lol v Mattona! Bk of Pekigan [1975; 2
Llopd’s Rep, 225, 240,

F[UE9) 2 4R 44,

X Fosr tndin Trading Cr. Inc. v Caerned fxpoetess and fposters fd [1952] 2 (1L 454

" imternutional Al Creporetioe v Cewlr Creattosy Ded [1965] TR, 204,
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180 Foreiygn arbitral awards

Defenecs to actions on foreign awards

There is very little authority on the prounds on which a foreign
award can be challenged in England, notwithstanding that it was
macle in aceordance with o valid agreement to arbitrate, and is valid
and final according to the Taw governing the arbilration proceedings.
But it can hardly he sapposed that foreign arbitration awards will be
more readily enforeed or recognised in England than are foreipn
judgments. Hence the existence of the following grounds of chat-
lenge can probably he taken for granted:

fa) thut under the aprcement to arbitrate the arbitrators had no
- jurisdiction o make the award™;

(b)Y that the award was obtained by frand=":

{e) that ibe enforeement ot recognition of the award would be
contrary to Cnglish public policy in the limiled sense in
which that concept is deploved in conflicts cazses™; and

() Lhat the procecdiogs o which 1he award was obtained were
opprsed to natural justice.

UFuneRr Pari 1T OF THE ARBITRATION AcT 1950
The Geoova Convention

Ellorts to promule the intemaliongl enforcement and recognition of
commercial arbitration awards have on a number of occasions been
made by means of multilateral international conventions. The
Urites]l Kinedom s a partly W the Proweol on Arbitration Clauses
1923, and to the Gepeva Convenlion on the Escoution of Foreign
Arbitral Awards 1927 which has been largely but not cntirely
replaced by the New York Convention 1955, Part T of the Arbitra-
tion Act 1950 {repeating and replaciong caclicr legislation) enacts the
Protocol of 1923 as supplemented by the Convention of 1927 us part
of the law of the United Kingdom.

* See Kirnty Opebovifio v Brivein ord Ovemees Trking Con Lad [1953] 2 Uloyd™s Rep. 36%;
[1954] T Tlewd’s Rep, 247 Datein Dainy idusiies Lid v Nogioeol Bk of Pabeviae [197F) 2
Lloyed™s Rep. 223,

% Bee (Apeenicin & Coo v Mahopmeed Fleneef 1922 1 AC, 482, 487; Heaarne frvanments Ing,
v Srgiapor-S00R olling Con L [1999] 3 All TR 884 {refusing e extend o0 forcign

Jathitral awards the milc in Abouiofl v Cpesthormer & Coo (18R2) 11 QB 295
ghove pHl).

B Ree Qulnriz Ly Indesertes foed v Sariona! Soei of fofkdsan, thoves of Westder? frlestments
frc v Fagedrmpore- SLOTE Llaldag Co Liady above {coniract for purchase of personal infug nee
contary o domestic Enplish publs policy but aot in Dernabional sense).

Unider Part IT of the Avbitrarion Acr 1950 181

Scope al application

Farl 11 of the Act is limited o awards {other than awards mado in $8011
pursuance of an arbitration agreement poverned by English law)=
made between persons who are subject to the jurisdiction of
different states, both of which are partics wo the Frotocol of 1923 and
both of which have, by reason of reciprocity, been declared by QOrder
in Courncil ta be parties to the Convention of 1927.% The meaning of
the somewhat obscure phruse “subject 10 the jurisdiction” has
oceasioned much speculation. Tt has been held to mean not that the
parties must have different nationalities, but that (i) they mnust reside
ar carmy on business in two different Conlracting States, and (i) the
contract containing the submission 1o arbiteation musr have resulicd
from business so conducted =

Further, the award must have been made in a territony specitied by
Ordder in Couneil, that is 1o say, the lemitony of 8 Contracting Shaie®;
hut this state need not be one of which either party is a cirizen or in
which either party resides =

Conditions of enforceability

The conditions under which toreign awards within Pt 1T can he 8-012
enforced or recopnised in England are very similar to those appli-
cable at common law. They are as follows " The award must have
(a) been made in pursuance of an agreement for arbitration which
was valid under the law by which it was governed®!; (b) been made
by the tribunal provided for in the agreement or constituted in
manner agreed upon by the partics; (¢ been made in conformity
with the law gaverning the arbitration procedure; {d) hecome final in
the country in which it was made®; {e) been in respect of a matter
which muay lewfully be referred o arbitration under the law of
Cngland; and () its cnforeement must not be against ihe public
policy or the law of England.

An award will not be enforcesble it it does not deal with all the
quesiions refermed or contains decisions on matiers beyond the secope
of the agreement for arbitration, or if the party against whom it is

= Arbiiralaom Act 1950, 5 2008).

e 3R

7 Hrareedste & Coo fad v Soend Freres 54, [19R]] 2 Tlovd's Rep. 34, O Deawe Medamale der
Craiperatives Agricpdes | Cafterail [193%9) 2 OGR, 44, 50, per Teond Fyershed MR,

* Arbilratiom Act 1950, 5.35] ic).

* Do SNuhumale dey Coapinrinees Azreoles v Cetterenl [10369] 2 05, 34 {awacd ol Lkeramark.
niew party to e Mew York Conventon).

= Arbitrakion Aot 1950, 537010

N Ber Kianta ¢hakebitia v Brioie and verseas Tradmg O, Led [1954] | Lined's Bepe 247,

¥ Liriewt Natiomale dey Coonératives Apricafes v Calieral! [18549] 2 OB, 4. An award is not
deemed fmal U aoy proceedings lor contestiog ils vabdity aee peouding o the coumtoy in
which if was mads Agbitraticn Act 1930, 5,39,




180 Foreign arbitral awards

Prefences to actions on foreign wwardy

There is very littlc authority on the grounds vn which a loreign
awatd can be challenged in England, notwithstanding that it was
made in accordance with a valid apreement to arbitrate, and is valid
and final according to the law governing the atbitration proceedings,
Bat it can hardly be supposed that forcign arbitration awards will be
more readily enforced or recognised in England than arc fercign
judgments. Hence the cuistence of the following grounds of chal-
lenge can probably be taken for granled:

(a) that under the agreement to arbitrate the arbitrators had no
surisdiction to make the award=,

(b) that the award was oblained by fraud®;

(c) that the enforccment ar recognition of the award would be
contrary Lo English public policy in the limited sense in
which that concept is deploved in conflicts cases#; and

(1} that the proccedings in which the award was obtaincd were
oppo:cd Lo natural justice.

UNDER PART Ll OF THE AREBITRATION ACT 1950

The Geneva Convention

Llfarls to promote the intermational enforcement and recognition of
commercial arbitralion awards have on a number of occasions been
made by means of multilateral inlernational conventions. The
United Kingdom is a party to the Protocol on Arbitration Clauscs
1923, and to the Geneva Convention on the Exceution of Foreign
Arbitral Awards 1927 which has been larpely but not entirely
replaced by the New York Convention 1958, Part [T of the Arbitra-
ton Act 1950 (repcaling und replacing eartier legislation) cnacis the
Pratocol of 1923 as supplemented by the Convention of 1927 as part
of the law of the United Kingdom.

™ Bep Kigner Oralephtio v Britete ard Ovesseas Troding Co. Lef [1053] 2 Llewd™ Rep. 569,
[1454] 1 Liced's Hep. 247, frafreia Oatry Madieidries Lol v Nariveral Bank of Fakiizn (1378] 2
Liuyd’s Rep. 223,

2 S ddppenficin & oo v Mahomed fhineef [1922] 1 A, 4483, 487; Festecre frvestraents fnc
v fugatnpon-SIPR Holdieg Coo Lid FIRS9] 3 Afl BR. 54 (reluane Y extend 10 fteinn

- arhifral maards e role o Abeuielf v Oppeafeime & Coo (1662} 10 CLBLR 395,
abewe p 00},

M Gee Syl Oy edustrdes e v Notiowal Bark af Fokims, abo; nf. Westacre faecstines

conftrary to domesuic Laplish public pelicy bat nal in intermational sense).

Frue, v Jegoisnpord-S LR Hoding Co, Lred, aloree (zomtract for purchaie of persunal mifluedse

Unider Part IT of the Arbitration Act 1956 141

Scope of application

Purl I1 of the Act is limited to awards (other than awards made in =011
pursuanee of an arbitration agreement governed by English Taw)=
made belween persons who are subject to the jurisdiction of
dilferent states, both of which arc partics 10 the Protocal of 1923 and
both of which have, by reason of reciprocity, been declared by Grder
in Council 10 be partics to the Convention of 19272 The mcaning of
the somewhat obscure phrase “subject to the jurisdiction™ has
vecasioned much speculation. It has been held 0 mesn not that the
parties must eve different nationalities, but that (i) they must reside
or carry on business in two didlerent Contracting States, and (i) the
contract containing the submission 1o arbitralion must have resalted
from business so conducted

Fuarther. the award must have been made in a territory specilicd by
Order in Council, that is w say, the werritory of 4 Contracting State™;
but this statc need not he one of which cither parly s a citizen ar in
which either party resides.®

Conditives of enforecability

The conditions under which foreipn awards within Pt I1 can be 8012
enforced or recognised in England are very similar to those appli-
cible at common Jaw. They are as follows.*® The award must have
(4) been made in pursuance of an aprocment for arbitration which
was valid under the law by which it was governcd®; (b) boen made
by the tribunal provided Ior in the agreement or constituied in
manner agreed upon by the partics; (¢) been made in conformity
with the law goveming the arbitration procedure; {d) become final in
the couniry in which it wus made®; (€) been in respect of @ matler
which may lTawfully be reforred 1o arbitration under the law of
England; and (f) its enforcement must not be against the public
{mlicy or the law of England.

An award will not be enlorceable it it does not deal with gll (he
gucstions referred or contains decisions on matters bevond the scope
of U agreement for arbitration, or if the party against whom it is

™ Acbitrution Act 194k 2.40K{).

5 15Tk

# Brurendule & G JLod v Salet Freree 540 (19700 2 Dopls Tap, 34, CF Unian Matianata dar
Comtpdratives Agrdoedes v Caererall [1955] 2 CUTL A4, 300 puee Toed Bwveslied MUK

#* grhirrarion Act 195, 53501 (0]

™ Unin Nedmeele dep Coopéradives Agdeeles v Qattcrall [1459] 7 008, 44 (awand in Denmack,
oo party i the Bew York Convemiom).

M Aghiralico Act 1980, 37017 )

A Sec Kt (okepitio v Oritain and (hervear Troding Co. 167 {1954] 1 Lopd's Rep. 247,

= Unfoe Maronale des Coopdranives Agrcoles v Caterml! [1959] 2 OUR, 84, An gward s ool
deewked linzd it amy procendings far comestan s vlidity are perding in the sonntsy in
whicl il was made: Arhitration Act 1950, 5,39,
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182 Foreign arbitral awards

sought to enlorec the award was ot givenm notice of the arbitration
proceedings in sufficient time to enable him 1o presear his case, or il
the party was onder some legul incapacity and was not properly
represcolcd.™ Except (o this limited cxtend, it is no defence that the
proceedings were apposed 1o natueal justice, nor is it a defeace thal
the mward was obtained by frand.

Muode of enforcement

A party who has obtained an gward which ig within Pt II of the Act
may, at his option, enforce it by action or by an application for leave
Lo enforce the award under s.26 of the Act™ But the latter
procedure should only be vsed in “reasonably cloar cases™ = Alter-
natively, enforcement may he by aciion at common law

b2

Llmir Parr 1T aF 1HE ARBITRATION ACT 1995

Part 111 of the 1994 Act replaces earlier provisions in the Arbitration
At 1975 which was pussed to enuble the United Kingdom to accede
to the New York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards of 192827 The main diffeeences boiwecn
the New York and Geneva Conventions are as follows:

(1) The definition of awards to which the former applies is
much simpler. The award nzed only be made in a Sale,
uther than the United Kingdom, which is a party to the
Convention™ There s no requircmoent that the parties o
the awand must be “subject W the jurisdiclion” of different
Contracting  States, nor that the arbitraton agrecment
should noi be governed by English law.

{2) The burden of proof is differently distributed. The claimant
seeking enforcement meraly has to produce the original
award or a certificd copy ol it, the original arbitration
agreement or a cerlified copy of it, and {where the award or
agreement is in a foreign language} a certfied rranslation.™

a2

M 536010,

M Umiom Satfovele dey Coanpdrarfaer Ageicey v Comead! | 19539 2 QB 44, 525 wherc the est
laid down in fir Bods & Coo and Severn, Huofeon & Co. Led [1V12] 1 KR A9E wean approved
and applicd, See also Afddienuss and Guelel v Flanlepoc] Comporetion [1972] 1 W.ILR. 6dl,
1447

n Arhitrativm Act, 1950, 5.40(),

*FFur the tea of the Conventior, sce Fitth Heport of the Private Tarcrnational Lo
Cuonmities, Cunnd. 1315 {19401).

KA Pt rationy At 1006, & 0L,

W hil, s 102,
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The buarden is then on the defendant resisting enforcement
o poove any of the following subsiantive circumsianees
nnder which the conrt may refuse enforcement:

{a) tha! a pariy 1o the arbilration agreement was (under 8015

the law applicable to him) under some incapacity;

(h) that the arhitration agreement was not valid under tha
law tiv which the parties subjccted it, o, failing any
indication theteon, under the law of the country where
the awand was made:

() that he was not given proper notice of the appoint-
ment of the arbitrator or of the arbitration proceed-
ings or was otherwise unable to present his case;

{cl) that the award deals with a difference not contem-
plalcd by or not {alling within the wrms of the
sebmission to arbitation or contains decisions on
matters heyond the scope of the submission to arbitra-
tivn {unlcss they can be separaled);

{c) that the composition of the arbiteal authority or the
arbitral procedure was not in accordance with the
agreement of the parties, or, failing such agreement,
with (b law of the country wheoe (he arbitration ook
place, or

(fy that the award has not yet become hinding on the
parlies,”™ or has been set aside or suspended by a
computenl awthority of the country in which, or under
the law of which, it was made.*

Recognition or enforcemenl of an award may alsu b relused il the
award Is in respect of a matier wiich is not capable of settlement by
arbitration, or if it would be contrary to public policy to recognise or
enforce the award.** Kecopnition or eoforcemen! may nol be refused
excepl in the cases mentivned aboye,™

(3) The defences o eoforcement sre doalled with rreater
precision than they are in the Geneva Convenlion, and (hus
provide fewer opportunities for obstruction by a defendant
resisling cnfucement, :

' For the quastion of the law rovertiege capacily, see pari 13 035, beluw,

1 Mate that the term “final™ 5 avoidcd,

2 Arhiiration Act W96, < 32010

“Vitital, S U3(X); Wesnroe fenestmenss foc v Supoimpor-S000 Tidiiieg Lo, Cad J2000] 1 O R
268 anvd Cheomarerrr e Tresivermeret ef e Valovisetton 84 v feacton Lad [1005] 2 Tlaed's Bep.
212 fboth dealinn with lerehicy of the conttacty Case C- 12097 Eco Sneis Chine Time Led v
Irervizoe folereadional W 1920 ) FLCTL 1-055 (relevance of ELUT padlic policy).

M Arbitretiom At (9%, 103010
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(43 If the defendant proves any of these defences, refusal o
enfaree the award 5 within rthe discretion of the court,**
and not mandatory as it generally is under the Geneva
Convention.

A party whe has obtained a “Convention award” may, at his
option, ¢nforce it cither by action or by an application for leave to
enforce the award summarily under 560 of the Arbitration Act
19496, The award may also be relied upon as a defence 10 an action
on the originad causc of action.”

Article ¥VILZ2 of lhe New York Coovention provides that the
Ceneva Convention shall cease to have effect between Contracting
Statcs on their becoming bound by this Convention. This provision is
riven ¢lifeel, not by repealing Pu I of the Arbitration Act 1950
(lecause it may still be required as between the Uniled Kinpdom
und Btates which arc partics to the Geneva Conventinn but not 10
the New York Conventioa), but by the provision in s.92 of the 19%
Act that Pt TT of the Arbitration Act 1950 ¢ontinues o apply to
“forcien awards” under that Act which are not also New Yok
Convention awards.

TIniaFe Parrr TT OoF THE ANMINISTRATION OF
JUSTICE ACT 1920 0R PART T OF THE TFORFHIN JUDGMENTS
(RECIFROCAL ENFORCEMENT) ACT 1933

As we have seen,™ the Administravon of Justice Act 1920 provides
for the direct enforcement in the United Kingdom of judements of
superior courts of other Commonwealth countries to which the Act
has been exiended by Order in Council. The Act defincs a judagment
s as to include an arbitration award if the award has, iIn pursuance
of the law in force in the place where it was made, become
enforceable in the same manner as a judepment given by a court in
that place.™ The claimant remains free (0 bring an action on the
wwird at commaon law, but in that case may not be awarded costs,™

The Foreign Judements {Reciprocal Enforcement) Act 1933 also
provides™ thal the provisions of the Act, cxeopt s5 1(5) and &, apply
to an arhitration award which has become enforceable in the same
manner a5 a judgment in the place where it was made. The eflect of
the ¢xeeplion for s.6 is that such an award can be enforced at the
option of the claimant either by registralion under the Act or under
the summary procedure of s.06 of the Artntration Act 1996 or by
aclion al common law,

* Chinte Agribusiress Develpoen! Corp. v Dialil fracing [19984] 2 Lioyl™s Rep, 76,
b Arhitracion At 1006, <, IO,

i, 5 0115,

A5 Abpve, pura 740,

** Aulnubistratioon ol Justice At 1920, 12010

W ahid, s B(5).

=oe WAy, adiled Dy Civi] Jurisdiczion and Jucements et 19620 Schu i, maried.

Uneler fhe Civil Surisdiotion Ace 71882 1R85
UDER THEHE CIVIL JURISDICTION ACT 1982

For the purposes of .18 aof the Ciil Jurisdiction and Tudgments Act
1982, which provides for the reciprocal enforcement ot jedgments
within the United Kingdom,® “judgment™ is delined so a8 w0 include
an arhitration award which has hocome enfarceable in the part of
the [Tnited Kingdom in which it was given in the same mannar as a
judgment given by a court of law in that part.™ The Act thus
provides machinery [or the reciprocal enforcement of such awards
within the Tinired Kingdom. Such awards made in Scotland or
Narthern Ireland can be enforced in England under Sch.é of the Act
(if they order pavment of a sum of money) or under Sch.f {if they
arder any relicf or remedy nor requiring payment of a sum of
money). But registration under these Schedules is not the only way
in which such awards can be enforced, as il is with judgments. They
can also be cnforced in England at the option of the claimant under
the summary procedure of 506 of the Arbitration Act 1996 or hy
action at common law.™ But, for some obscure resson, the pro-
visions of <19 as 1o recognition as opposcd o enforcement do not
apply to arbitration awards.

i Bee above, para, T-044,
Mz 19 2a},
PN EE)
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CHAPTER 9

MARRIAGE
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Despite the changes in society in recent decades, thore remains
much truth in Lord Westhury's dictum in Shaw v Gould,-

“Marriage is the very foundation of civil socicty, and no part of
the laws and iustitutions of a couniry can be of more vital
importunce to its subjects than those which rzzulate the munner
and ¢onditions of forming, and if necessary of dissobing, the
marriage contract”,

! (18#%) LR, 3 H.L. 55, 22,
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Murnage is o contract in the sense that there can be no valid
marreage unless cuch party consents to marry the other® But it is a
contract of a very special kind.® It cun ooly be concluded (at least as
a peneral rulej by a tormal, public act, and not, e.g by an cxchange
of letters or over the telephone: no action for damages will lic for
breach of the fundamenial obligation to love. honour and
(uptionally} obey; the contract cannot be rescinded by the mutnal
consent of the parties: it may be dissolved (if at ally anly by a formal,
public act, wsuglly an order or decres of a divoree court. Marriage is
a contract in the lmited sense indigated above, but it 1s in reality far
maore than that: it creates a status, something affecting the com-
raunity as well as the partics.

The validity of a marriage may arise in almost any context, and
nol merely in judicial proceedings which raise the issuc directly. On
a matter of such importunce, there is need for certainty in the chaice
of law rule. As Lincoln J observed? “Ideally, the conflict rules
relating to the status of married and diverced persons should he
simple and casily understood”. Unfortunately the relevant English
conflict of laws rules have yet to auain the necessary degree of clarity
and certainty. The Law Commission for long cntertuined hopes af
clarifying and simplilying these rules. Its consideration of the matter
was suspended for moree than 4 decade in the hope that work under
the wuspices of the 1lague Conference on Privale International Law
might produce rules which would be internationally apreed. The
relative failure of that work® led the Law Commission to pulilish its
own Working Paper in 1985.% Aftor consullation, however, the
Commission reported, with 2 humility not always displayed by law
reform agencics, that the law was still developing and that it was
better, for the time being at least, to leave The process in the hands
of the judges.’

‘The ariginal rule was that the validity of a marriage depended on
the law of the place of celebration (e foci eelebrationisy. Tn 1861 the
House of Lords drew a distinction between the formatities of
marriage, govermed by that luw, and capacity to marry, roverned by
the law of each party’s rm1.r.,nu|:+l,|:|l domicile.” In 1866 Sir I P. Wilde
(later Lord Penzance) said that “marriage is the voluntary union for
fife of one man and one woman to the exclusion of all others™¥ He
thus stressed that marriage is a consensual transaction, and seemead
al first sight te deny thal polygarmous murtiages could he recognised
by Enplish law, at least for certain purposes.

Ateommon [aw m margiage vs void Tor Tack of consent, but woidahle uadee the KMalrimontsl
Caeam Act 1UT3E, 512,

! See Morume v Mordanze (INT IR 2 P & M. 109, 126-127, per Lord Penzange,

P lapargrnes ¥ Lonmence [1955] 1Al ECR. 56, S04,

*The Hague Coovention oo Cebebration and Hecopnition of the Validity of Mucdupes 1978
was tnoch criticizgdd and the Ulnived Kiopdan il 1ol catify it

CWoorking Paper do.89 (19851

P Chuive wf Low faley im Marriage {Law Com, Mo, 105, 1957y, siune chunges were proposcd,
and later impleneamed, in (b Forewn Marriage Aot 1592 tee Delow, pura 0014

ek v Aok, (153179 H LG, 193,

¥ Pyl v fyede (IMGA} LLE, 1P, 5 M. 130, 133,
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We need to consider, therefore, four topics: formalities: capacity
to marry; consent of partivs; and polygamous marviages.

FORMALITIES OF MARRIAGE

The lerm “lormalities™ inchedes such questions as whether o ¢vil 9003
ceremony, o any ceremony at all, is required, the number of
witnesses necessary, the permitied hours during which marriages can
be welebrated, whether pullication of banns is nccossary, and so on.

It has been settled law since 1752 that the formalities of
marniage are governed by the law of Lthe place of celebration . It is
sufficicnt to comply with the formalities prescribed by that law, and
s o penetal rule it is also necessary 5o to do. Locus regir actun is the
maxim; and in this context the maxim is imperative, not merely
facultative.

The lcading modern gase is Berthiqume v Dasfons," where two
Roman Catholics demiciled in Qucbee were married in France moa
Roman Catholic church. Owing w the carelessness of the pricst who
marricd them, there was no civil ceremany as required by French
law, The Privy Council held that the mamiage was void; and Lord
Dunedin said’=:

“If there 15 one guestion better scttled than any other m

: international law, it is that as regurds marriage — putting aside
, the question of capucily — locus regit actum. It a marriage is -
| puod by the laws of the country where it is cffeoted, il s good
: all the world over, no matter whether the proeceding or .

caremony which constituled marriage according to the law of
the place would or would not constitute miarriage in the country
of the domicile of one or other of the spouses. I the so-called
martiage is no marriage in the place where it is celebrated,
there is no marriage anywhere, although the ceremony or
procecding if conducted in the place of the parties’ domicile
woyld be considered a good marriage”.

So well-cstablished is the principle that compliance with the lecal 9-004
form is sufficient, thal it applies even though the marnape, originally
invalid by the local law, has been subsequently validated by retro-
spective legislation in the counlry of the place of celebration, and
even thowph the lepislation does not take effect until after the
partics have acguired an English domicile. Thus, in Sterkowski v 44-
(7en” two Roman Catholics domiciled i Poland were married

M Serinmaiieg v Seelepsttive (1752) 2 Hape. Con 395; Dalneaple v Delneeple (15810 2 Hage, Con.,
Fd; Sirpenin v Aallae (1RGN 2 Sw. & 1T 67, Merfeawme v Dastones [1520] A2, 79 Apr - Ape
F1ear]) B &3; senwand v Keoeward [1953] T, 124 MoCabe v AfeCabe 194 1T ELR. 4UL

LN RS B

7 fhefl, ol 33

FI1954] A L35,
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without civil ceremony in a Roman Catholic church in Austria in
Bay 1945, Al that time Austrian law did not recognise mardapes
without a civil ceremony; but a fow weeks later a luw was passed in
Awustria retrospectively validating such marriares i they were duly
registercd. By some oversight the marriage in question was not
registered uwitil 1949, by which (ime Lthe parties had acquired an
English domicile, and separated. Tn 1930, the wilc married anather
man in England. The House of Lords held that the Aostrian
marriage was valid and thercfore the English ceremony was biga-
mouus and void. Thetr Tordships expressly lclt open the question
what the position woueld have been i the Tnglish ¢oremony had
preceded the regisiration of the Austrian marriage. Tr is thought
that, in that case, the English cersmany would be held valid and the
Austrian marriage void, because foreign retrospective legislation
would hardly be held 1o nvalidate 4 valid marriage celebrated in the
country of the parties” domicile. There is Canadian authority which
indirectly supporis this view.
T
Scope of the rule

Marringes By progy

Thus far, it has been assumed that the place of celebrution of a
marriage is ¢asily ascertained. 1n the usoal case it is mdeed wholly
noproblematic, hut not always: under some systems of law 4 mar-
Fiage may be celebrated by proxy, one or both parties being
represented at the ceremony by other persons whom they have duly
authorised to make the neecssary declarations. In Apr v Aps s the
Court of Appeal uphefd a marriage celebrated by proxy in Argentina
between u mao domiciled and resident there and g woman domiciled
and resident in kngland, since it appeared that proxy marriupes were
valid by Argentine law.'s

A more estreme set of facts presented themsclves in McCabe v
MeCabe ¥

A mun domiciled in the Republic of Trcland and a woman
domiciled im Ghang were living together in England. They agreed
lo many according to the tobul custom of the Akan, & people
living in Ghana. The man provided a boule of gin and some
money (a5 “eseda’’), which were taken to Ghana where a cere-
mony was held. Negther the man nor the woman waz prescnt at
the ceremony, nor »as cither of them represented by proxy.,

13 imbrie v Armbrore (L9GL) 25 DULR, (241 1. See Lelow. pura. 204144,

(15487 1. &5

* I v Ape e Core af Appeal distnpnishcd beess i the Tacl of cons=nt and the methnsd
of giving eomsuat; the acceplobility of poosies wert to (b v aud ws 2n aqec of
forrmelitics..

T 1994] 1 11K, 418,
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The Court of Appeal held that the couple were walidly married,
finding on the basis of expert evidence that the ceremony constituted
a valid marriape nnder Akan customary law.'® It does not scem to
have been arpued whether the place of celebration was (hiana
{where, according (0 ODC CPErl WirNESR, N0 CETEMONY Wik NECCSSATY
at all) or England, the place where the couple fave their consent.

Parental consein

The most controversial question is whether Jack of parental consent
relates to formalities of marriage or to capacity to marry, The answer
appears o be that it relales to the formalities, whether the requite-
ment is imposed by Erglish law or foreign Law, and in the latter case
no matter how stringently the requirement is expressed. However,
the cases have been much eriticised.

English law requires parantal consent to the marriages of persons
helow the age of 1% and therc is some historical justification for
treating this requirement as a formality. Tt was first imposed by Lord
Huardwicke's Marriape Act of 1733, That Act also dealt with licenees
and publication of banns, matters which no ane doubts are for-
malities. A marriage celebrated without parental consent is not
invalid in English domestic law. The Act applied to England only
and not to Scotland. Hence the practive arose of cloping English
couples marrving without parcntal consent and without formal
cerermony at Gretno Green, just across the border in Scotland. “The
validity of such marriages was established in » scrics of cighteenth-
century cases!¥ which were decided at o timg¢ when English coerts did

O—{HIR

oot distinguish between the lormalities of marriage and capacity to -

marry, bul refeered both aspects o the law of the place of
celehration. When that distinction wis ntroduced in 1861, the
Gretna Green cases were explained away as having turned on the
formalitics of marmiage™

Of course it did nat follow trom this that fereign vequirements of
parental consent could also be treated as formalittes. In Sisentin v
Mallae, the English court was dealing with the mors stringent rules
of French law, which cxpressly applied to the marmiages of French-
men and TFrenchwomen, no mattcr where celebrated; non-
compliance rendered the murdape voidable at the instance ot the
pirly who nocded parenlal consent, or of his or her parents, Yet
these rules were treated as inapplicable to @ mamiasge between
Freach persons celebrated in England. In thal case a Trenchman
aped 29 marded a Frenchwoman aged 22 in Tngland. The martiape
was vilid by DEnglish domestic law, but voidable by French law

" The evidens wis thal e onby {foemal 7 reqnirgrent of an Akon mernege was the consenl
of the po1tics and of their famiics. with wome degroe of publivit; even Lhe “esedo™ wis oot
essenfial,

1 The leuding gase 35 Cvegpren v Mearorsit (1764 2 Hape, Con d4dn,

W Mrewrz v Mrewsk (1861 & TIL O 193, 215, 225 2320, 235,

< I8al) 2 Sw. & Tr. o).




708

s b

192 Marmage

hecanse neither party had obtained the consent al his or ber purenls
as required by what was (hen Art.151 of the French Civil Code.
Although the marrape was anculled in France,® the country of the
parties” domicte, it was held valid in England. The ground of the
decision was that the validiy of marriage generally is governed by
the law of the place of celebrating, but il was subscyuently explained
as having turned on formalitivs™ The court intimated®' that Ar. 148
of the Erencli Civil Code, which imposed an absolute and not mercly
a qualified prohibition on marmisges withaut pareatal consent, might
receive a different interpretation.

9-607  Hewover, the supgesied distinetion was ignored in Caden v
Ogelen,™ where a domiciled Frenghrnan aged 19 murricd in England
4 domiciled Tinglishwomun without the consent of his parenls as
requircd by Art. 148 which provided Lhal 1 son who had not attained
the age of 25 years could not contract marriage withoul the consent

v.. of his parents, The partics lived tomelher i England for a few
months, afier which the hoshmd retoroed 1o France, leaving the wife
I Eogland, and obtained a mulity decrze from tse French court on
the ground of lack of parental consenl. The Court of Appeal held
that nevertheless the marriage was valid in England, because (among
other reasodts) the: requiremenr af parental consent was a merc
formality, Althungh heavily criticised, Ogden v Ogden hus since
been followed in Seolland™ and Enplene =

Renpar

2-008 There is some reason to believe that if the marriage is formally
tivalid by the domestic Taw of the place of celebration, but formally
valid by the system of luw referred by its conflict rules, the
Mmarnage would be held valid in England umder the dﬂclrir:e of
;E”"‘f'f:m In Taczanowska v Toczmiowski® two Polish nationals
Eﬂm@!ed in Folurd WErE Mamizd in Taly in a form which did not
onstitute a valid martage by [mlisn domestic law. There was

¥ e French aullity decres w :

. 3 uld now 3k reenp e in B .
4 ;ﬂgh“ rufe Rar 1he oot mitioe o largign dl%':l.‘:;: in England, Ful wes rot nedar (e then
o P-ﬂ.?; Aok (18613 O HL L 82, 215 Swteniy or 1 De Marres (%, 7 (A7) 3 0T 1,7,

B A A T
%ﬁﬂiiﬁﬂtjﬁl{?ﬁf strlfing exam e ybapsctesisstion in accardance with the
o
P;:E_g;.ﬁ-?%zhsmf::j;:mi?m n:l_zﬂ:i Ut capzity b marmy and ave comsidered halow,
weumgs:, fr butts p«-rrfﬂ'ha:ﬁ:ﬂfﬂﬁﬁ"”“ wars calzumely awlowacd for the Fnglish
%as Jefl marticd th 2 man il hy fhe 1'5"3 strzrgih of the: Tlench oullicy deurse, but she
W thie hushantl of Somnone sl S vo his demmicile wag nod pudly nt her husband bot
i = A6 LI ol gg e Lo then strned eivenoe e Rushanc

In Tngland, stz 14 wis domiziled
, ibd in Frangs. , - . .
'”_E-rl_l'\',ian([.. " France; ewr wam (e Teench mullity decres reconisad

F]
;B-I'ﬂm‘buc‘h ¢ MeEnTn, 1530 5.0 93,
<y Ltse t Lanee (1963} 1075 337,
UT rerpaf, soe bebrw, para 2 i ‘oTki
{-'ﬂ-'l'iltllﬁl-::n:ry.‘ll };:vu:reﬂ'jluscd{ju::-"u_lﬂrji;m .mm_k'“ﬁ Taper No.2 (1085), pura.2.39, the Law
respore PO goinnT ) ecanmentators were dividad in their

{930 e, . aps, 314
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evidence that the Italian courts would recognise a marnage cele-
hrated in Ttaly in accordance with the forms preseribed by the law of
the parties’ common nationafity. But the marriage was not formally
valid by Polish domestic law, and s0 it was nat held valid in England
on this ground, (Tt was held valic on another proend which s
discnssed later.?) Tt seems a safe deductinn that it woold have been
held walid if it hud been walid by Polish domestic law. Ctherwise
there wonld have beon no point in admitting aod discussing the
evidence of the Ttalian conflict rule.

Exceptions to the mle

There is po exception to the proposition that a marriape, formally
valid by the law of the place of celebralion, is formally valid in
England. But there are four real or apparent exceptions to the
comverss proposition that a marriape which is formally invalid by the
law of the place of celebration, is slso formally invalid in England.
They are as follows: first, when it is impossible for the partics 10 usc
the local form; second, marriages in countries under belligerezae
occupation; third, marriages of members of HM. Forces serving
abroad; and fourth, marriages under the Forcign Marriage Act 1892,
us amended.

Lise of the Incal form impeossible

There may be insaperable difficultics in using the local farm. Quite
how frequently such cuses can arise in modern circumstances is open
to question. The standard examples are of “desert islands™ witl no
marrisge procedures, and there cannot be too many of those; ancd
while (here may Do states which insist on marrisge in accordance
with the rites of a single religious creed, which mizlit be wnaceupt-
able to the parties, the notion of “insuperable difficulty™ interpreted
siriclly mighl alsu involve an cxamination of the guestion as to
whether the parties could travel w o neighbouwring and monc
accommodating jurisdiction; and, in the light of modera social
valucs, whether they should simply have waited untl they couid. TF
cases of insuperable difficulty in wsing the local fomm do abse, a
marriage will be formally valid [f it {s celebrated in accordance with
the requirements of English commaon law. This means English law as
it stood belore Lord Hardwicke's Marmiape Act 1753, That is 0y say,
the marriage need not be celebrated in church, and ne liconce or
publication of banns or witnesses are necessary: it s sufficient if the
partics lake cach other as busband and wife. At one time it was
supposed that it was cssential 10 the validity of an English common
luw marriage that it should be celebrated in the presence of an

4 Below, purS-4112.
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I:PISCU‘PEI].]}' ordained ¢Iﬂ|‘gj-'|‘ﬂill1. Fut the twao qEUiSiDI’lS of the TTnuse
of Lords® which laid down this tule have since been confined Lo
mrtiarecs cedebrated in Eﬂg]ﬂl.'ld or [reland™; and of course Lhe
principle under consideration conld hardly apply 1o such a marriage,
fot ample facilitics are provided for chvil marriages in both countnes,
with or without such religions coremony as the parlies see fit o
adopt. Hence a commeon [aw mamiage celebrated wbroad may be
valid if celebrated hefore a minster of religion who s not episcopaily
ordained ¥ or before 4 kwpersen® o (presumably) with no “offi-
ctant” of any sort, and merely the presence of others who could
testify o what had taken place should the martiage need to be
proved.

Tn many cases, marriages which have been held valid under this
prnwiple are not real exceptions 1 the general rule that the law ot
the place af celebrution must be complied with. Tor their validity
depends on the principle thal the English common law, or so much
of it as is applicable in the circumstances, applics 1o British subjects
in & scttled golony and alse in soms other ¢olonizs and places where
Her Majesty once exercised extr-territorial jurisdiction.”® Hence this
ki bacomes, by a fiction of law, part of the fox loci itself 7
:['hen: i¢ 1o English anthority on the valicdlity of marriages celebrated
in merchant ships on the high seas™ It is thought that such u
marrigge would be held valid if celebrated in aceordance with the
formalities prescribed by the law of the ship's port of rogisteation;
and that, if this was English |uw, it would suffice if the parties took
eack other for hushand and wik, provided the court was satislicd
that it was impracticable for them to wail until the ship reached a
port where sufficicnt Tacilities were available either by the local law
or undur the Foseign Marriage Act 1892, There would be no such
element of cmergency if the ship was lying in a [orcign port, unless
there was an insupcrable difficulty in marrving ashore. However, a
martiage celebrated in & Brilish warship Iying off Cyprus has been
upheld.™ The purtics were British subjecis domiciled in England and
the ceremony was perlurmed by the ship’s chaplain in the presence
of the captain, though without banns or licence,

n a
g-ctlrﬁml:n;ail‘&;t n GH&'FI"SH; Eeamirl ¢ Beamich (1881) 9 HILC. 271 These b
2 mp 3?0_3-,5 [nhrTiﬂTme,ﬁll_:Eg': ::fcle Pﬂr“ﬁ:l and BMaittod, Tlistory af Lozl Law, Yol
. 2%, per St docelyn Sunon B PTLCL 0 208, TIOR3 Merker v Merker [1963] P 283,
W .
m""r-ger;‘"i::j"hﬂ ':;J':‘:i‘;:v[t'zﬂzl Fn] iP“I'Ii':?.':Ii hy the Cirurl of Appeatin A v Ape [T948] P
H Wilfienclen v lHolfnden [['}#rjtl". bl. i Tan Soar Loy [1953] .G 304, 313,
;Fﬁ.'rr-flas v Faee S Erp | 10530 A.C 34
Carerall v Curternl] [14Ty | . 3l Wl . -
il'buf.;:.-_,- :E:;;[E??ﬂl[&(‘ﬁilu?{m. B, 300; Walfemdan v Hilfrnden [1940] P. 612 Prshee

:-? n’.'{'MJTUW.;-kﬂ‘ B TIT{_"..‘qﬁ"Mj-'\.i [I':"S'."| P 1:'Il:ll_ I 320

A B Uioddaed, [2002 LML, 68 far o b

® Cwltimy v Callieg [1250] B, 614,

* Marngzesy on boaré Drirish wars)y
5.2 a5 amended in P47 angd 1o

d detaile <] consideration of murhiyees wt s

Rm Are Fua repulated by the Forcign Marsiage Acr LR,
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Farmafities of Marriage

Marringes in countries under belfigerent ocerpation

During the concluding weeks of the Second World War and its
immediale afiermath, many thousands of marriages were celebrated
in Germany and Naly hemween Roman Catholics or Jews Jomiciled
in Paland and other Eastern European countries. These marringes
were nol valid by the local law, either breause there was no civil
ceremony or hecause some [ormality required by the local luw was
omitled, The validity of these marriages has been tested in 2 number
ol cases, and they have been beld valid if they were celebruted in the
form required by Taglish common law and the husband was a
member of belligerent vccupying forces,® or of forees associared
with them,® or {perhaps) of an organised body of escaped prisoners
of war.¥ Thc stutus of the wife seems to bave been treated as
immaterial ** The leading case is (he test case of Faczanowska v
Tacranowski,¥ where the Court of Appeal upbeld the validity of a
marriage celebrated in I946 im an Italian church by @ Koman
Cathalic pricst serving as a Polish Army chaplain; the husband was
an otticer of the Paolish lorces serving with the British Army in Traly
and the wife a Polish civilian. The marriage was formally invalid by
Italian law and also by Polish taw. It was not valid vnder the previous
cxeeption (beeause there was no insupcrable difficulty in complying
with the local law), nor wnder the next exception {because the
chaplain was not acting under the orders of the British Commandcr-
in-Chief). The main gronnd of the decision appears 1o have been
that, as the husband was not o Italy from choice but under the
orders of his military supetinrs, e was ckempt from the operation of
the local law unfess he submitted (o it of his own volition. Widcly
construed, this could be taken to include ordinary civilians who are
present in a country from necessity and not from choice. But il is
now clear that the principle docs not extend to them

The decision in faczanewske v Taczanowski has been followed??
and distinguished®™ and has been heavily criticised by academic
writers.* It Is indeed a remarkable proposition thal a marriage
celebraled v a foreign country between persons domiciled in
annther foreign country who have never visited England in their
lives, and may never do so, ¢an derwe formal wvalidity from com-
pliance with the requirements of English domeslic law as it existed

W Faemrnawaka v Laczprowski T1957] P, 301

2 frester v Mrearon [1903] T8 411

13 Aerker v Aderker [1063] P IH3, 295

H Tirpateafr v Teczanoenki, abuve; Mrewione 1w Pregroe, abowe, ab o425, 430

$10937] B 301 Arconbing 4o conlémporty (iress reaparts, this was o test cige imalving e
salicity of summe 3000 O similar macrispes.

i Jreoron v Preston V1063 B, 411, 426437, 4435, disapproving Reehawdi v Karhanska
[1958] T. 147, where the principle was extended Lo W maniags of inmaess of o Polish
displaced porsons’ camp in Germinys bul i Presfor @ Preeron, ahove, e sue ciinp was
held to by @ mililary cane.

D Kochords v Kochanska [1058] T 147, Merker v Merker [10685] P. 2830 Prettion v Praiimn
[1uad] F. 141, 411, It s A piry that the Loelaad®: cooduct 1o this last case was so
reprebensible ihat the Conrt of Appewl refused Dim leave qoappaal to the Hoose of Loods,

“ Logarentes v Lazgrewicz [1962] P 171

“? Mendes da Casty, (19383 7 LCL.0O. 217, 226-13%; Andreas< 19307 2 ML R 396, 405407,
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200 years before the marmupe. It cannot be supposed that such
partics ever intended 1o submit 1© English cornmon lew, If the law of
the place of celehration is inapplicable for any reason, it would scom
more sensible to refer the formal validity of the marrizge to the law
of the parties” dormicile, bul 1his suggestion has found oo fivour with
the courts.*0 It should he noted that these decisions helong 0 a very
different sovial era, and the validity of such marriages today may be
vicwsd more restrictively.

Marriages of members of .M. Forces serving abroad

Such marriages are regulated by 5.22 of the Foreign Martiage Al
1892, as substituted in 1947 and cxtended in 1988, [t now provides
that marriages between persans of whom 4t least one is @ member of
Hler Majesty's Forces serving in foreign territory, or otherwise
cmployed in such capacity as may be specified by Order in Council,
or who is 4 child of a person in efther of those calerorics,™ may be

. celcbrated by a chaplain serving with the naval, military, or air forces

914

in such territory or by anyone anthoriscd by the commanding officer
of such forces. Such marriages are as valid in law as if solcmnised in
the United Kingdom with due abservance of all forins reguired by
law. There 1s oo rcquircment that cither party must be a Brilish
citizzn® The term “lToreipn termilony™ does ol include any part of
the Commomwealth,’? but it does include & ship v foreizn waters.™
The operation of the scction depends very largely on Orders in
Council # Unlike the mest of thal Act, .22 15 lurgely declaratony of
the comnmon law. Tt 15 a real exceplion o the principle that
compliance with the formalities prescribed by the local law is
necessary o the validity of o marriage; but of course its scope s
limited.

Marviages under the Foreipn Marriage Act 1892, section 8

A marriapge selemnised in the manner pravided by 5.8 of the Forcign
Marriage Act 1892, in any [orcign counlry or place,™ by or in the
presence of a “marriage offices™, between parties of whom one at
least is a United Kinpdom national ™ is as valid in law us if it had
heen sodemnised in the United Kingdom with a dae observance of all
the farms requited by law. ™

W Tecrorowdha o Teczonowski, above, ot pp 3260 331 Freseer v Drevion [19%3]) B 131, 2
152-153,

A Bee s 220140 (18] sk inserted by Fomcign Mardage (Amondment) Act 1985, 56 o clald of
unoarried parents and ons treated as a child of the famite congerned gre bclusled.

= Frezormovsks v Toezenaowstf [1057] B 301, 31024 (with reference to the original 5.22),

=52 Th

=y 72{3).

% Fee the Foreign Martiags (A rmed Farces) Order, 5190471000, 85 ameoded Ly 51 1955137
and 5L 19902586F,

Ty e A o “luceign” couuloy wr oloce aecans wioe vudside the Commonwealih,

Fodztined o2 oas insertzd in 1958 and amended by (e Dotich hrerzews "Lerritonics At
202, .24H,

% Toreizn eritlriagE- Art 1802 51,
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Formalities of Marriage

“Marriage officers”™ under the Act are British consuls and ambas-
sadors and members of their diplomatic staff, provided in all cases
that they hold a marriage warrant from the Secretary of State™
There is thus complete discretion o exclude any foreign country
from the operation of the Act; and in some countrics the marriage
ofticers are oaly authorised to celebrate marriapes betwezen two
British citizens.

Section 8 (as zmended in 1988} provides thul cvery inarriage
under the Act mwst be solemnised at the official howse of the
marriage officer, wilth open doors, between the hours of B am and
& pm, in the presence of two or more witnesses. The coremony may
be i such form as the partics see fit to adopl; they must at some
stage declarc that they know of no fawful impediment to the
marriage wnd witcr the statutory words of consent.

The Act contains requiremctts as to nolice of intended mar-
riaget” the filing und entering of such notee jrarental consent,®
the taking of an oath,®® and the regisiration of the marriage.™ But all
these requirements arc direclory only and not mandatory: even it
none of them is complicd with, the marriage will still be valid
provided the requivements of 8.8 {which is the crucial sectien) have
Yeen melts Moreover, the solemmisation of the murnage precludes
subsequent inquiry as to whether the partics resided within the
district of the marriage officer for the requisite three weeks, or
whether parental consent was piven®; and the solemnisation and
registration of the mardage precludes subscguent inguiry as to the
authority of the marmiage officer.®

A marriare celebrated under the Act is valid in England as
repards form (but not oceessavily wvalid in other respeets, eg.
capaciry), though it muay be invaiid under the law of the place of

" celebration.® Bul although it may appear at first sight that the

partics need not concern themsclves with the formal reguirements of
the tocal law, in practice it 15 often essential that those requirements
should be observed. For before a marrage is solemnised under the
Act, the marriage officer must be sausfied (a) that at least one of (he
partics is a United Kingdom national; (b} that the local authorities
will not object to the solemnisation of the marriage; {(c} that
insufficient facilitics exist for the mardiage vader the local law, and

® ¢hif, 51 The salemnisation of soarciages nndzr the A bs reganded peimarily as 1 consular
function, and warrants are issnod to ambassadims or members of their dip omatic stalf coly
im excepliooal circowustanees.

M

" s,

5% 5.4 ng substituted in 1958

S 4T wh amended in 1988,

o4 0 uy gmended by LO¥E,

** Cofiere v Coffes [1903] P, 482

 Foreign Marriags Ace 1592, 5 23(1).

ki, 5, 13{2) o5 ameadad i 1547, ]

W M v Nomheote [LO00] 2 Ch, 262, where a marmiage celchied in acoordance with the
Consular Mastiane Aok 154% way held valid aliboupl 3 had been annulled by tee courts of
(e parties” domicile, not then entilled to recognition in England.
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{d) that the parties will be regarded as validly married by the law of
the country in which vach party s domiciled™ Moreover, the
murTiage olficer need not solemnise s marriage, or allow onc to be
solemnised i his or her presence, if in the officer’s opininn (he
solemnisation thereol would be inconsistent with inlernational law
Or the comity of nations.™ Tt is impossible to say what this imprecise
phrase meuns; but it can hardly mean that the invalidity of the
marriage by the {ocal law is 2 suffictent ground for refusing to
sulemnise it. '

Thus, in many casas, the advantage of the Act is not that it
permits the partics to disregard the law of the place of celebration
but that it enahles them 1o obtain o certificate which will be cvidence
ol the maorriage in England.

CAPACITY 10 Marnpy

Lapacity o marry {Sometimes referred to as the cssential validity of
the marriage) concerns whether the parties o the marriage are
icgally able to contract a marriage, as oppused to fow the marriage
should be celebrated. Fraditionally, this rubrie inchides the impedi-
menis of the prohibited deprees of consanguinity and affnine and
lack of age; but there seems no reason for it not alse to include the
impediments of lack of parental consent, 1o so far as that is not
treated as a mere formaulity;, previons marriage; and physical inca-
pacily: in short, all impediments to maurriage, other than {ormal ones,
which have already been considerced, and lack of consent of pnrtius;
which is discussed later.™ This has the advanlage of avoiding a
multiplicity of categorics: but it should be borne in mind that the
social and policy reasons for the various impediments are not always
the same, and that this may possibly justify the application of
different conflict rules.

The rival theories

English textwriters have canvassed two theories as to what law
LOVErDS capadily lo marry. The theory of Dicey, which may he called
the arthodox view, is thul capacity to marry is governed by the law of
cach party’s antenuptial domicile: the “dual domicile™ theory.™
Cheshire's theory was that the basie presumption is that capacity to
marry iz governed by the law of the husband’s domicile at the time
of the marriage, but that this presumption is rebutted if it can be
inforred that the partics at the time of the marriage nended to
establish their home in a certain country and that they did in facl

™ Foreipm Marmage Order, 8T 1970010532, Arc 3L ) 8 amended by 81 T9OW0/E%E, Arts 2 and 3.

™ Farciym bacriope Act 1592, 519

‘U Helrw, para 0400

™ Pns ather views, sce Hundley, {1972) 33 BALLK. 571; Taffoy, (197%) 48 ML K. 38 Fenriman,
[1985] €01 240, Musphy, (300} 49 LOLO. 8434
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estublish it there within a reasonable time: the “intended matri-
monial home” theory.™ The difference between the two theorics is
that an incapacity imposcd by the law of (he wife's antenuptial
domiciie will invalidate the marriage according o Dicey, it will not
generally invalidate it according o Cheshire. Thus, as a general rule,
mare marriages will be valid under Cheshire’s theory than wnder
Dicey’s; but this is not invariably the case.™

Deey's view is based on the idea that the community Lo which
each party belongs is interested in his or her stamus, and that in these
days of sex equality no preference should be shown to the laws of
nne community rather than to the laws of the other.

Cheshire's vicw is based on the idea that the community Lo which
the parties belong alter their marriage is more interested n their
siatus than the communitics Lo which they belonged before, At first
sight (his is & plausile view, but on closer examination il s¢ems to
prave too much. Suppose that a man demiciled in couniry A marrics
4 woman domiciled in country O, and that al the time of the
marmiape the parties intend to cstablish their home in country Cand
do in fact cstablish it there within o reasonable time. According to
Cheshire, the law of C #s more interested In the status of these
paclics than the laws of A and B, and therefore the liw of £ and no
other should determine whether they had capacity to marry, Bul now
suppose that, ton years alter the marduge, the parties abandon their
domicile and matrimonial home in C and establish another
country D. By the same token, the Jaw of D is now more interested
in their statas thun any ather law, and il alone should determinc
whether they had capacity 10 marry, Of course, nobndy seriously
suggests that the validity of a marriage should be reassessed every
time the parties change their domicile: that would be unjust as well
as quite impracticable.

Cheshire says that “whether the intermarriage of two persons
should be prohibited for social, religious, eugenic or other bike
reason is a question that affects the community in which the parties
live together as man and wile™,™ fe. the intended matrimonial home.
This may be true of the prohibited degrees of consianguinity, for the
prohibition is based mainly on considerations of eugenics, and
arguably this is a post-matrimaonial matzer. But it cerluinly is not e
of the prohibiled degrees of affinity, for such prohibitions cun only
he justified (if at all) by religious or moral considurations. and this is
a pre-matrimanial matter. [ would therefore be anomalous for
English law to give effect to the religions or moral principles
prevailing in a particular country when the man is domiciled there,
but o ignotre them in the case ol & woman.

= It shwu'd be ooled (1) hat Cheshice's views bave been viemally abandoned im e ‘wiocs
recerl eFinons edited by Momhb and Fawcetl; and {b) that necher Lhicey erae’ MortiF nor
Chusfine weed Moeth) are discussing plipsical ingapacity.

T A& case inpoint 45 Seftweebel v Dlme {19027 48 121 R (2d) 644 belonw, parsSHI31, There Lthe
validity of the macriage ould ouly he sustained by an ueclusive weforence to the law of e
wife's snteneplial damisle.

™ Cheshire and Nocth, Pravate Infermationa! Lww (Brotervorths, Leodon, 130k od., 1599,
p.7dd,
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Cheshire says that principle supports the view that capacity to
marry should be poverned by the law of the intended matrimonial
home, because capacity to make a commercial contract is governcd
by the system of law with which the transaction has the most
rubstantial conneckion.™ There 15, howewer, all the difference in the
world between a marriage {which as we have seen™ is like a contract
only in lhe sense that it is a consensual transaction) and an ordinary
commergial contract. To argue from one to the other seems quite
unjustifiable.

Very serious practical difficulties are likely to arise it the validiy
of a marrage has 10 romain in suspense while we wailt and see {for
an unspecitied perind) whether or not the partics mplement their
{uncapresscd) antcnuptial intcntion to acquire another domicile,
This ts especially irve if intercsts in property depend on the validity
of a marriage, as, for instance, where a wilow’s pension ccuscs on
her remarriage.

The two theories, lopether wilh o number of other possibilities,
were fully canvassed hy the Law Commission in its 1985 Working
Paper; the arguments against the intended matrimonial home theory

©owere adjudged “more cogent” than thosc in its favour,™ and the

9-019

Commission’s provisional view was that the dual domicile test be
adopted to govern all issues of legal capacity,™ The ensuing won-
sultations shewed a substantial mujority in favour of this vtew but, as
we have seen, it was decided to take no lepislative action.® The issue
therefore remains a matter for the courts, and it is w0 the casc-law
that wo must now turn. We shall see that {apart from physical
wcapacily) with vne cxecplion®™ the cascs strongly support Dicey’s
view, and that the mare recent anes™ expressly approve il

Consanguinity and atfinity
Tntnductony: chanpes in Fnglish dimestic fow

Bcfore 1835, in Enplish domestic law, a marriage hetween persnns
within the probibited degrees of consanguinity or affinity was only
voidable. This meant that the validicy of the marnaes could be
attacked only during the joint lives of the parties, and then only by
ane parly in a nullily svil against the other; and that, in the absence
of a decree of nullity pronounced by a court of competent jurisdic-
tion, the marriage was valid, the children were legitimate, and the
devolution of property was not affected by the circumstance that the

* fhid, al p723. Tor cepacily fo make o commercial cootract, see below, pare] 3035

T Alvg, pars 3001,

* Working PApcr, pata.3 33,

* working Faper, para. 33

W Chofee of Law Beler in Memfooe (Law Com. Moo IRS), para 26 (1957,

M Sviivereyer v Do Borroe (WoeZy C1879) 5 1B 547 elow, para 9121,

 fudobieeila v Padolreckio [1965] B, 314, 336 B v Brortwood Murdage Heginrar [1965] 2
(R 936, ol Noecheer v Szecader [1971) F. 330, 2238, Sco howeser fdwan v el
[Men2) [1973] Bam. 35, discussed helow, para 4047,
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partics were married within the prohibited degrees. In 1835,
however, Lord Lyndhurst'’s Marriage Aet rendered such marriapes
not merely voidable, but void. This meant that the validity of the
marriage could be attacked al any time, even after the death of the
parties, by any person, jn any proceedings; that if the marriage was
void the children were illegitimate; and that the devolution of
property often went awry. The Chancery reports of the Victorian
and Edwardian reigns are full of cases in which gifts to childrzn
failed because their parents were married within the prohibited
deprees.

The prohibited deprecs of English law were, as a peneral rile,
stricter than (hose of neighbouring European countries. For exam-
ple, in English law a man could nol marry his deceased wifc’s sister,
nor a waman her deccascd hushand’s brother, while in many
European countrics sach marriages were valid, Tt therefore became
the pructice Tor English couples within the English prohibited
degrees to marry during a lemporary visit to some Europein country
where the marriape was valid. Just as English couples in the
cighlcenth certury managed to cscape from the provisions of Lord
Hardwicke™s Marrage Act 1753 by marrying in Scotland, so their
successors hoped to escape from the rigours of Lord Lyndhurst's
Mardage Act 18353 by marrving in soms suitable Europeian counltry.

This practice was ended by the decision of the House of Lords in
Brook v Brook,™ with disastrous resnoits for the family concerned. In
thal case a man and his deceascd wife's sister, both British subjects
domiciled in England, went through a ceremony of mammiare during
a temporary visil to Deamark, by whose law the marriage was valid.
The husband, the wile, and onc of the infant children of the
marrape Jicd within 2 few days of each other in an cpidemic of
cholera, Tt was held that the marriage was void, that the children
were illesilimate, and that therefore the dead child's one-fifth share
of the family property passed to the Crown as bonra vacanzia and not
to his nataral broothers and sisters.

In the decade which followed the decision in Browk v Broof,
attempts 10 induce Paliament to legalisc marriages barween a mian
and his deceased wife™s sister were almost annual events®; but it was
not until 1907 that such marriages became lawful® and not until
1921 that a marriage between a woman and her deceased hushand's
brother was legalised ® Marriages between a man and his deccascd
wife’s niece or aant, or between a woman and hor deceusexd
hushand’s nephew or uncle, were lagalised in 1931 But marriages

FLLTRRT ) & HUL.C 193

# Spudents of Ciloert wod Sulliwin will regall that o Jokwrthe (It produesd in 1882,
Strephan, whies mother wag & fairg and ehose Tather wis 2 Lond Chanec o, was senl i
Farlamoeal by the Quecn of the Fatries, and that soc of e pradictions she mode about his
catear was "He shall prick that anoual blister, Marriage with deceased wile’s sisler™.

A Dogeased Wile's Bister’s Marriag: At 1907,

& Pipcegeed Brother's Widow's Marriage Aet 1921

2 parriape (Probibited Dregrees of Relulonslapd Act 1931, These fluse statotes are now
wouksalidnted in 5.1 af the Marriage {Enabling) Act 19k
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between a man and his divorced wifc’s sister, niece or aunt, or
between a woman and her divorced husband’s brother, nephew or
uncle, remained invalid antil 1960.5F It was only in 1986 that ¢ertain
marriages hetween step-patent and step-child were allowed.

The combined effect of these stanmes was greally 10 redoce the
discrepancy between English law and the laws of neighbouring
European countries, and Lhus 1o reduce Lhe practical importance of
the English conflict rules alout 10 be discussad. However, these nules
sill have some impouriance because, for example, a marTiage
between uncle and nicee is void by English law but valid by the laws
of many other countries, while on the olher hand a marriage
between first cousins is valid in Enelish law brut imvalid by the laws of
snme Catholic countrics,

The conflict of laws

In Brook v Broof®™ the facts of which have alrcady been stated, the
House of Lords finally established that a distinction must be drawn
Between the formalitics of marriage, governed by the law of the
" place of celebration, and capacily 10 mamy, povemed by the law of
cach party’s antenuptial domicile. At about the same time it was
held in Metfe v Merie?' that a marmage in Frankfurt belween @ man
domiciled in England and a woman Jomiciled in Frankfurt was void
becanse they were within the prohibited degrecs of English law,
although the marriage was valid by the law of Frank[urt, It was
subsequently held in Re Padne™ that a marriage in Germany belween
a4 man damiciled in Germany and a woman domicilled in England
was void because they were within the prohibited degrees of English
law, although the marmiagre was valid by the law of {Germany,

In Sesamayor v D Barroy (No 1)" two finst cousins supposadly
dumiciled in Portugal married in England. The mamuge was valid
by English law, bul invalid by the law of Portugal, under which first
cousins could not marry without papal dispensation. The partics
were very voung — the hoy was aged 16 and the gidl 14%:. The
marmape was one of convenience only, arranged for them by their
parents; and though they lived together in the same house in
England for six years, the marrtage was never consummated. The girl
then petitioned for a decree of nullity o the pround of con-
sanguinity. The soit was undefended, bt the Qucen’s Proctor
intervened and alleged™ (infer alfa) that the parties were domiciled

o5 A arriage (Enaalna] Act TOAL.

¥ Marsinge (Prolibited Deprees of Belationship) Act 1087,

it fl{;it’:l} Y HLC, 93 above, parS- S, off Re D¢ Wdion [190] 2 Ch. 481, to the samc
ellect.

118323 1 5w, & 1T 41 A The i decdidand was “There can b no valid ooolriecl onless each
was Sovnpelent Lo venlracl wilh the other™ {pA230

*3%a0] Ch 46, I 35 perhaps unbosiunate chal Cheshine's bk {first pubfishod i 1935) was
nor cited to the eowert in ¢his case,

W (17T PO L

* Se2 e report of Lhe case in the conrt below: 2 PTE B, 82,
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in England and not in Portugal; that they intended at the time of the
marriage to live together in England and did so live for six years; and
thar the validity of the marriage was to be determined by English
domestic law. The somewhal inconvenient course was taken of
ordering that the question of law should be araued bhefore the
questions of fact. On the assumption, then, that the parties were
hath domiciled in Partugal at the rime of the macriage, the Coort of
Appeal held that the marriape was void, because “a2s in other
CoNLracts, so in thal of mamage, personal capacity must depend on
the law of the domicile™® This seems a clear degision against the
law of the intendad matrimonial home.

The casc was then remitted to the Divoree Division in order that
the questions of fact raised by the Queen’s Proctor’s pleas might be
determined. When it appeared that the hushand’s domicile at the
tizne of the marriaes was not in Portugal but in England, Sir JTames
ITannen P. proncunced the marriage valid®™ in reliance on a dictum
in the judgment if the Court of Appeal that “Cur opinion an this
appeal is confincd (o the case where both the contracting parties are,
at the time of their marnage, domiciled n o country the faws of
which prohibit their marriage™** The judgment of TTannen P. scctms
10 be Based on the Lheory thal capacily to mary is governed by the
law of the place of celebration, which is, w put it mildly, difficalt to
reconcile with Srook v Brook and Safomayor v De Burroy (No S ).

There is obvious difficulty in reconciling this decision with the
other cases, and cspecially with Metwe v Mette™ and Ae Puaine ™ Of
the varions attempts at reconciliation, the most sipnifivant arc (@)
that an incapacity imposed by English law is more importani. than an
incapacity imposed by forcizn luw; and (b)) that an incapacity
imposed by the law of the husband’s domicile is more important
than an incapacity imposed by the faw of the wife's domicile. Neither
of thesce is satisfactory, Dheey found it necessary to make an
gxcepiien Lo his pencral rule that capucity to many is governed by
the law of each parly’s anlenuptial domicile, which cxception he
formulated as follows:

“The validity of a marriape celebrated in Enpland belwesn
persons of whom the one has an English, and the other a
foreign, domicile 15 not affected by any incapacity which,
though existing under the law of such forcign domicile, does
not exist under the law of England™.!

This exception is admittedly Nogical, thouglh it can be said 10 have a
practical advantage in that it reduces the risk of a void mariage duc

FEIETTY A P I, 5.

" Sefomeoer v De Barres 630, 20 (1579) 3 P .

ST ATNIE T, B

HOOIHF) | Sw, & T 215 ahowve, para 02T

" [150] €, 4 above, para S—021,

b See THeey and Morrs, Tae Confiier of fawe [Swcet and Mapacil, Lamdon, S3k e, 2000},
cxeeplion 3 to Hele &M
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walidate a marriage if cither party is at the time of the
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to the ignorance of the provisions of the relevant foreign law by
officiating ¢lergy or registrars. The exception has been approved by
the Court of Appeal,® and untll Settomayor v De Bamos (Ne.2} is
overruled, it musl be taken to represent the luw. But, as we shall
see,? il scope 15 reduced by the Mardage (Enabling} Act 196().

Ti the marriage is celebruted abroad and is valid by the law of cuch
party’s domicile, it will he held valid in England Lhough the parties
were within the prohibited deprees of English |law.t At any rate this
is lruc if the parties are not so closely related that intercourse
betwean them would be incestuous by Enplish eriminal law." On this
ground, muarrages celebrated in [taly between a woman and her
deceased husband’s brother,t and in Egypt between an uncle and
niece,” have been held valid, cven thongh the parties were wilhin the
prohibited deprees of English law.

Section 1 of the Marnage (Enabling} Act’ 1960 permits a marriage
herween o man and his former wife’s sister, aunt or nicce, or
between a1 woman and her former busband’s brorher, uncle or
nephew. Seetion 1(3) of the Act provides that the section does not
AT
domiciled in a ¢ountry under whose kaw there cannot he a valid
marriage between the parties. Henee (he seetion implicitly accepts
Dicey's view on capacity (o marry and rejects that of Cheshire. The
reference to “either party™” means that neither Cheshire’s intended
matrimonial hame theory nor Dicey's exception based on Sortomayar
v D¢ Buarms (No.2j* can apply 10 any marriage mentioned in &1, if
one party was domiciled in Fngland at the time of the marniage.

Relevance of the law of the place of celebration

Must the parlivs have capacity to marry by the law of the place of
celebration as well as by the laws of their antenuptial domiciles?
There is singularly littlc authority on this guestion. On principle it
would seem that if the marriage s celebrated in England, the answer
mus! be yes, because the English court could bardly distepard iis
own law on such a vital matter and hold valid a marriage which that
law prohibited, even if iL was valid by the [aw of the partics’
domicile. IC the martiage is celebrated abroad, the guestion is more
difficufl.* There is no English authority,” but there is one early

2 fheden v Sheden [1O02] B 26, 74 7T,

A Lelowr, para 9F23.

4 e Boczedl's Surpverment | 1983) 1 Ch. 751; Cheni v Clens [1565] T, £5,

TOAeAE v Clen | 19035] B 85, O

* fir Brzgelli's Nethewenr [1902] 1 Ch ".’51

Yaend v Cfeni [1963] 1. B3,

31879 5 B.DN M above, para 3022, See Nocth {19800 T Hecyeid e Corers 5785,

*The Low Commission cxamined dos mater oo Working Faper Nogs (19551, piaris
2A0-3.44; after recednng divided wiews n cesponge, (he Commissinn™s view was that the
Taw nf the place ol celebration, wlwle it was ner the forem, should be {mored: Low Com,
M. 165, para.d.é {1967,

o Byt see Bred ¢ Breon 119634 B T4, whers, dn the different eonmext of bipaony, Kerminski J.
was prepared to hold that incapacity by Uie L of (he place of ealebration was fatad to the
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Australian case and one modern Canadian case, in each of which the
marriage was held valid, despite the lack of capacity by the law of the
place of celebration. In WH of Swan,'t it was held that a will had
been revoked by the estator's marriage in Scotland to his deceased
wife’s nicce. The marriage was void by Scols law, but voidable m his
lifetime by the Vietorian law of his domieile, since Lord Lyndharst's
Marrage Act 1835 had not then been adopted in Victoria. Similacly,
in Keed v Reed,'” two first cousing domiciled in British Colurnbin
wished to marry. The pirl, who was aged 18, was unable to obtain the
consent of her parcnts as required by the law of British Columbia.
50 the parties were marricd in the state of Washington, where such
consenl was not required. But unknown 10 them, frst cousing were
incapable af marriupe by the law of Washington, though they were
capable by the law of Brilish Columbia. The marriage was held valid.

Lack of age

Seetion 2 of the Marriage Act 1949 {re-enacting the Age of Marriage
Act 1929) providus that marriage hetween persens cither of whom
is under the age of 16 is void. In other systems, the minimum age fur
marriage may be higher or lower. There is only onc reported English
case in which the law poverning this impediment has boon consid-
ered. In Fught v Pugh," w marmiage was celebrated in Austria botween
# Eritish officer damiciled in England but stationed in Austria, und a
gitl of 15 domiciled in Hungary, Four yeurs laler the parties came 1o
England in accordunce with their antenuptial tnlention, but parted
almost at once. The marniage was valid by Austrian and I—Ium__,aridn
law, but it was held void. Tt therefore appeurs that no marriage is
valid if cither party 1s under 16, if either parly (not necessarily the
party under age) i5 domiciled in England. This scems wnomalous:
was it really the object of the statute to protect middie-aged Enplish
colanels [rom the wiles of designing Hunparian teenagers? The law
is different in Scotland, where s.1{1} of the Matriage {Scotland) Act
1977 provides that “no pemson domiciled in Scotland may marry
befare he attains the age of 16,7

The court in Pugh v Pugh relied on Broek v Brook™ and on the
other cases on the prohibited degrees which have alrcady been
considersd: this seems sufficient justification for treating Tack of uge
as coming under capacity to matry,

It is thoupht that 4 mardage celebrated in Englund would be held
void if one party was under sixteen, regardless of the domicile of the
pattics: and there is a dictum to this effect in Frgh v Pugh s

TIETEY 2 VIL (LL. & MY 47
E1YER 6 T, . [&dy B17.

"F1951) B, 482, of Molamed v Keear [19697 1 08, 1, where the pirl was only 13, Dul the
murrage aas held valid Deeavse il was vilid by the lew of cach rarty's anteauptial donvile,
The Duuivile and Matrimanial Proczedings At 1973, 523010, wsumes that partics may be
validly atarcesd woeler doreipn law helow the age of 16: see abowe, para 24131

{18611 9 HL.C, 193 abone, pate %014

T{1951] P a83, 490402, The possible scope ol the Enplish statute i discusad by Deckett,
(1934) 15 LY. L1 6, 6365, and Morris, (19468 62 LALE. 17171,
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Lack of parcntal consent

As we have seen,d English counrts seem committed to the view that
lack ol parental conscnl, whether imposed by English or by foreign
law, and no matter how stringently the requirement is expressed, 1s a
mere formalily and therefore incapable of invalidating a marriage
celebrated in England. In Opden v Omlen ' however, (he facts of
which have already Deen stated, this was not the only ground of the
decision. Other grounds were {a) that capucily to marry is governed
by the law of the placc of celebration and not by the law of the
parlics” domicite!s; and {5} that a marriage celebrated in England
belwean a person domiciled in England and a person domiciled
ahroad is not invalidated by any incupacily which, though cxisting
under (he foreign law, does not ¢xist in English kaw.'® The first of
these grounds is manifestly imconsistent with the decisions of the
House of Lords in Brook v Prock® and of the Court of Appeal in
Sottomayor v De Barros (Ne.2) 3 The second reflects the illogical
cxception to the general rule on capacily to marry which wis
introduced by Sosomeayor v De Barros (No.2).72

‘These two additiona! grounds leave open the possibility that a
foreign requirement of parental consent may onc day be cg]'{arm:-
terisad us relating to capucity ro marry and not to the formalilivs of
MATIIAZC. ‘

The decision in Ogden v Ogdent can be defunded oa palicy
grounds. 1t is a strong thing 1o hold a matriage, Eelet_:rath 1
England and valid by English Taw, to be invalid because of its [uilure
to comply with forcign law. Of course the decision left the woman in
an unfortunate position, and for this reason it has been described as
“arotesque from the social point of view.”™ But it was really
fortuilous that she had remarried: (he decision might not have
scenied so grotesque if she had been seeking to uphold the marriage,
¢.g by claiming maintenance from her Freach husband.

Previous marriage

It is submiticd with somc confidence that this Impediment may
properly be included under the heading of capacity to marry. Thete
is high authority for placing it under this rubric®; nor dogs it seem

Ih Abaee, para, 3 A6

7 Alog, paraS=IGT.

WAL pp 5562

™At pp TETT

@861y o TLLC, 193 showe, para. 2119,

L{1ETTA I, |; above, para® {21,

2 {1874 5 100 9 ahove, parz 021 _

1 Faleonbridee, Selected Eisups on the Conflice of Laws 2nd ed. [Camala Law Bonk, Treronto,
1454y, p. 14 .

M ovep, pp, Commuy v Beaslop (P31} 3 Blaga, Koo 630, 849, 652, por Die. Lushingtom; Brook v
Dty (IR HC, 1035, 201-212, per Locd Campbell; Shaw v Ciowld {68 LR, 3 H.L,
55, 7L, peor Lord Cranworlls Padelecotiz v Palolocchio |[W0E] P 314, 335, per S Jocelm
Simon F; Higken » Wcken [1999] Fam, 230
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an abuse of languape to say that a monogamously marricd man or
woman bas no cupacity to contract 2 second marmage until the first
is dissolved,

If this i3 cerreet. the anthority of the House of Lords may be ikl
for the proposition that capacity to marmy is governcd by the law of
cach party’s antenaptial domicile and not by the law of the hus-
band's domicile or that of the intended matrimonial home. Ty Shaw
v Oewld, ™ a man and a womsan. both domiciled in England, marricd
there and separated soon aflenwards. The marriage was dissolved by
the Court of Session in Scutlind, and the woman then marmicd a
domiciled Scotsmun and lived with him in Seotland. The divorce was
not recognised in Englund because the first husband never lost his
English domicile of origin. The House of T.ords held that the second
marriage was void, although it was valid by the law of the second
hushand’s domicile and by the law of the inlended matrimonial
home. Lord Cranworth said: “Tf the first marriage here was not
dissolved there could not have been a second marriage. Till the frst
was dissolved there was no capacily (o contract a second.” I iy
submitted that this type of case demonstrates the impossibility of
aucepting any other view Lhan that capacity to manry i governed by
the law of each party’s antenuptial domicile.

Again, In Padolecchin v Padoleechiag™ 3 man domieiled in Ialy was
divorced from hig Omst wife in Mexico. This divoree was not
recognised in Italy. He went to live in Denmark and, during a one-
day visit (0 Englund, went through a ceremony of marriage with a
woman tumiviled in Denmark. They both returned to Denmark to
live, and later the man (still domiciled in laly) petitioned the
Enplish court for a deerce of oullity on the ground of his own
bigamy. Sir Jocelyn Simon P, held that since the Mexican divorce
wits not recognised in Ilaly, the man had no capacity to murry by the
law of his domicile; and he cxpressly approved the Rule in Diccy and
Maorrig’s trealise stating the dual domicile test.® He declined o
canstder the possibility that the marriage mirht be valid by the law of
the mtended matrimonial home, This decision is thus a strong
avthority in favour of the orthodox view.

Thres sitvations nced to be discussed In preater dotail. The first is 9-025

where the remarriags of a person whose mardage has been validiy
dissolved or annufled has been held invalid. The sccond is where the
remarciage has been beld valid nolwithstunding an invalid decree of
divarce. The third is where the law of the country where a divarce
wiy granted imposes some restriction on the right nf a divorced
porson o renarny.

" 1868) LB 3 HI. 55,
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Remarriage ajter valid foreign divorce or nnlfity decree

I'his is one area which illustrates the Law Commission’s confidence
in the ability of the courts to develop the Law and point the way for
the lemislators to follow.

It wag at one time clear, but inconvenient, law lh{xt 4 poIson wllnsc
foreign divorce decree was enlitled to recognition in England might
be unuble to re-marry here if the law of his or her Jomicile refused
recognilion to (he same decree™; in effect, the choice of law rules as
lo ¢apacity (0 marry prevailed over those o the reeognition of
foreign decraes.® That particular type of case was dieait with by
legislation in 19713 in a provision limited to foreign divorees (as
opposed to nullity decrees) and to remarriage i England {and not
elsewherc). o

However, in Perdni v Perrini®? an ltalian husband married in Raly
2 waman domiciled in New Jerscy. She obtained a decree of nullity
From the New Jerscy court on the ground of want of consiwmnmation.
This tJecree was tecognised in England but not in Ttaly. Later the
hushand, still domiciled in Ttaly, went through a ceremony of
martigpe in Cneland with an English woman. Tt was held that the
remarriage was valid; the 197 Act was immaterial, as it did not
apply to foreign nullity decrees. In Lawrence v Lawrence® a waman
domiciled in Brazil obtained a divorce o Las Vegas, chgc}a? ar}d
the fullowing day remarricd in Las Vegas 3 man domiciled in
England, By the wile’s Brazilian domicile the divoree was imvalid and
she had no capacity to remarry, The Court of Appeal held that, as
the divorce was entitled to recopnition in England, the partizs to the
divoree were froe 10 remarny; again the 1971 Act was of no
assistance, as the remarriape was abroad ‘

The malter is now poverned by 530 of the Family Law Act 1986.
Where 4 divorce or annulment i5 granted, or is entitled to recogmi-
tion, in any part of the United Kingdom, the fact that it may not be
recopnised clsewhere docs not preclude either party ta the marriage
from remarrving in that part of the United Kingdom or cause &
remarrisge taking place chkewhere to be treated us invalid in that
park.

Rewarriage after void foreign divorce

The converse situation arose in the Canadian case of Sefmvehel v
{ngar.® A husband and wile, hoth Jews, were domiciled in Hungaty.

B 1 v Brenefesd Marriage Regictrar [1963] 2 (LB, 056

T8 js mm example of the “incilearal questivn’; s para 20101

A Reeognition of Divorees sl Legal Separations Act 1971, 5.7 fsiee ropcaled).

1| 197Y] Fam, 84,

4+ [1983F Fuar 154 . _ o

B AlMeugh Liecaln 1's fudpment (dhat was atflinoed by the Court -.31' Appaal) ]_ud!::mlly
catended 5.7 of the 1971 At o cover marmisgees celeboated abraad, TIME5] Fam 106, ec
Carter, (1955) 101 1O K. 493, _

963} 42 DL (2d) 832 (Ontario Cowrt of Appealy (1954) 48 DL R () 644 [?Iuprl:m::
Courl of Canmidad; discusscd by Lysck {1965) 45 Can. Bar 11.¢V.I3r‘r3; uppruved by Simoo P
in Fodoteaciiz v DMedolecokic [1868] P, 314 330 The case is anather cxample vl the
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They decided to emigrate to Isracl, While cn route 10 Lsracl they
were divorced by a Jewish ghet (or extra-qudicial divoree) in Italy.
They then separately acquired domiciles of choice in lsrael. The wife
marmied o man domiciled in Ontario during 4 temporary visit to that
province, The ghet was melfective to dissolve the matriage by the
law of Hungary {where they were domiciled at the time of the ghet)
but was effective to do su by the law of Isracl (where they were
domuciled at the time of the remarrage). It was nol reeogniscd as a
valid divorce in Ontario, since the parties were not domiciled in
Isniel when it was delivered. Nevertheless, the remartage was held
valid, because mamediately prior to the rematriage (he wile's stutus
by the law of her domicile was that of a single woman.

Restriciions an the remarriage of divorced porsons

Such restrictions are imposed [or thiree main reasons: [ist, 1o punish
the guilty party; second, to safeguard the unsoccessful party’s right to
appeal; and third, to prevent disputes about the paternity of children
subsequently Dorn o the woinen 2

In Scow v An-Gen, a hushand obtained a divarce in Cape
Cidony, where he was domiciled, on the ground of his wite's
aduliery. By the law of the Cape, o person divorced for adultery was
prohibited from remarcying so Tong as the ingured parly remuained
unmarried. After the divorce the wife came to England and married
the co-respondent, who was domiciled in England, It was held that
her remarriage was valid, because afler the divorce she was a single
woman and therefore free to acquire an English domictle separate
from that of her first husband. But in the later case of Wurter v
Warter ™ the same judee (5ir Jamces Hunnen Py cxplained Scoft v
Att-Gen on the dilferent ground that the prohibition on remardape
attached only to the pailty party and could therefore be disregardail
in Englind because it was penal, Lo discriminatory. ‘The implication
is that the remarmiare in Eogland would have been held valid even if
the wife had remained domiciled in Cape Colony,

In Warter v Warter, a husband, domiciled in England but resident
in India, divorced his wifc in India for adultery.®® She mairicd in
LCingland a man domiciled in Enpland [ess than six monihs after the
decree absolute. Section 57 of the Indian Divorce Act 1869 provided
that it should be lawtul for the parties to remarry when six months
from the date of the decrce absolute had expired and ne appeal had
‘peer} gmsentnﬂ, but nat seoner. It was held thal the remarriage was
mmvalid.

T Sce Martley, (19970 Th LU LA 680, 694050, Ayt the thitd reasnn, soe longdmed v
rliren (¥e 2y [1921) ¥ LR, 361

{168 11 T.D. 135,

H15000 18 P O15Z, 155 The decizion in Werer v Warter wis followed i Mifer o el
{19 92 C1R, 406 (High Court of Australiz) and Melizns v Derstnore (1957) 10 DR,
{2d) 561 {Supreme Court of Canada). but distinguished in Huekde v Bualthe [LYS6] P2 181

AL thar time i was suppased that the Indian courts bad jurisdiclion B grent divoroes W
peraons demizeiled w Copland o resident e Tnadia,
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The result of these two cascs appears to be that if the restriction
on remarriage imposed by (he foreign law is am integral part of the
procecdings by which alvnc both partics can e ra]aascfd from their
incapacity to contract a fresh marriage, it will teecive eftect in
Fngland; hut if the restriction un remarriage is imposed on onc parly
only, it will be disregarded as penal.

Physical incapacity

Tn English domestic law, s marriage is voidable if one of the parties
is incapable of consummating it,* or if 1 has not been mnsummattel:l
awing to the wilful retusal of the respondent to consummate 1.
Wilfal refusal is more likely than impotence to produce problems in
the confliel af laws, because impotence renders a murriage invalid
nearly everywhere,* whereas wiltul refusal is sometimes a :g,rm:md for
nullity, as in England, sometimes a ground for divorce, as in Canada,
and is sometimes not an independent ground for relief at all, as in
Seotland and Auvstrulia. _ )
" English courts have alwuys applied English domestic law when
deciding whether to grant divorces. Until 1047, it was assumed rhat
the same applied to the annulment of marriages on the grounds of
impotence and willul refusal: and it may well be that this is still the
law. For cxample, in two cases decided in 1944,% marmages were
gnnulled on the ground of the wife’s wiltul {'e‘rusal to consummate,
alihough in each case the husbund was domiciled abroad and there
was 10 cvidenee that by the law of his domicile this was a ground {or
annulment, In neither casc was foreign law pleaded. _
In 1947, in Robert v RobertH the possible application of foreign
Jaw to this question was considered for the first time. The marmuge
was celebrated in Guernsey, between parties domiciled there; and
Barnard J. held thal the question as io whether it should be annulled
for wilful refusal to consummale must be decided by the law of
Guernscy, cither because “wilful refusal to consummate a marriage
. must be considered as a defect in marriage, an error in the
yuality of the respondent™ (a maiter for the law of the place of
celebration}® or else becouse o question of capacity was Ivolved,
with the result that the law of the purties’ domicile must be applied
in accordance with the decision in Setomayor v De Bamos (No T4
But Robert v Robert is not a very impressive authority for the

LT ias Caus A 1975, s.02{a) {3 rule of great antiguity’, . .

el m#rf%ﬁa%f:ﬁi:&ﬁnt . ;T{g:cim:l for I'.ILﬁj!“}" by £.7 af (he Mairimienial Canses Act
1937, ) I

® But nat, e, in Fruonce {Code Odl) oz Avenalis (Merriage Act 191 5 2350),

4 Fomsterhrond v Earrerbrack | 1944 110 Huter v Sueter [1944] T4 95,

1947 I 164, . L . ]

AL pp 167—165, Thers is some diffiouicy in wwoepling Burward )5 vies that wn]@ul refusal A
a ground for eollity depends upan eror, fof Mer: B na Tequirenent i £.13(3) of the
saerimernial Causcs Act 1973 o7 ils predeccssars that the petithaer wiss l Alg 1ime ot the
marcioge ignarant of the thee lleeed, Mareaver, ws we shall see (helomw, pura ) Lhe
effect of mistake is nor o mater for the Jaw ol e e of coleleation,
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application of foreign law: not ooly did the law of the place of
celebration and the law of the partics’ domicile coincide, but also no
differcnce was shown 10 exist between the law of Guernsey and the
law of England. Moreover, Robert v Robert was overruled in De
Reneville v De Reneville? on the question of jurisdiction, although it
was nol expressly disscated from on the question of choice of Law.™

In Ponticelli v Poaticelli ¥ Sachs 1. held that English law, which 9-035

wis the lex ford and the law of the husbund’s demicile, and not [talian
faw, which was the law of the place of eelebration and the law of the
wite’s antenuptial domicile, determined the question of wilful refisal
te consummate. Had it been necessary to choose between the Taw of
the husband’s domizile and the lex ford, he would have preferred the
former,

On the other hand, in Ruesy Srith v Ross Smich™ the House af
Lords held that the English court had ne jurisdiclion to anoul a
marriage for wiltul refusal to consummate mercly because il had
been celebrated in England. Lord Reid and Lord Morrs™ hoth gave
as ome of their reasons for declining jurisdiction the undesicability of
granting relief en grounds unknown 10 the law of the purliey
domicile. This could be taken to imply that, had jurisdiction been
held to exist, the lex ford would have been applied 52

In this confusing siaie of the authorities, it is very much an open
question as to what law governs impotence ad willul refusal, It has
been plansibly supgested® that the applicable law should be the law
of the petitioner’s demicile at the date of the marriuee, on the
ground that if the petitioner has no groend of complaint under his
of ker persenal law, he or she ought not to be pranied a decree.
Certainly it seems Lhat reliance on the law of the husband®s domicile
as siich cunnot survive 5.1 of the Domicile and Matrimonial Proceed-
ings Act 1973 which as we have scen, provides that a wife can have a
domicile different from that of her husband.

There is however no reported case in which the court has applied 9-036

a foreign luw which differcd fram English domestic law. So [ar as
wilful refusal is concerned, the whule problem would admit of a
simple and rational solution if willul refusal were dealt with in the
context of divoree rather than nullity. Ii is hard to justify the
cxistence of wilful refusal us a pround for nullity, because it is
neccssarily a post-matrimonial maticr.

Although a decree unnulling a voidable marriage formerly
declared the marrizge (0 be and 0 have been absolutely void 1o all

19361 P 100, 114,

% Mucl the same can he said of the Northorn Ereland cuse of Adedinon v Adfion [1935] M.Ir.
1, 30, ovgrruled om ahe jurisdictional issue m Heve Seind 1 Rury Seeiek [1903] A 0 280, 307
313 Aig. .

“*[1953] P 209, following #aay o Way (1930 T 71 (belise, parad- (), and oot follawing
ftodert v Boberd [IU3T] P, 164, ubove.

E1953] AT, 280,

‘LAr p A6 and pp 313, 322 respectively,

7 Il dfagiier v Mugsaer (190H) TI2 5.0, 235, 3 ovarmiame wos annolled for wil i refasal withoot
Pefererce ta the law ol the husbund's damicile: but Doreigr Taw was non plemded,

* Rishaop. (19751 41 ML.IL 512,
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intents amd purposcs, nevertheless it scoms that if the fex ford is
applicable, it must bu applied as it is at the date of the trial, and not
as it was al the datc of the marriage. For marrisges have been
anmulled for wittul refusal to consummale even though they were
celebrated before 10383 when this firt hecame a ground [or

annulment o English law.

Sanc-sex upninns

A purported marriape between persons of the same sex Is void under
Erelish law.5 Tlowcver, same-seX partners are able 10 marry in the
Netherlands, Belgium, Spain and most of Canada,™ and similar
legislation is being contemplaied in other countries. In some mhr:_r
legal systems, partners of the same sex may enler into registered
prttierships, with legal consequences similar to lhose of marmiye.
The Civil Partnership Act ZON4T gives same-sex pariners in the
Untited Kingdom the right to formalise iheir union by registration
conferring on them a legal status with rights similar to thosc of
married heterosexuzl eouples. As detailed below, the formahtiss to
coter into A same-sex regisiered parinership or marriage are gov-
crned- by the fex loci cefelrafonis, but, 10 coptrqst 1o heterosexual
marriage, capacity o cnter inte a same-sex unlon is alsa Igm‘erneldﬂ by
the fex foct celebrationis; the rclevant taw, however, h:.:n:lg qualiticd
where appropriate by certain English rules contained in the 2004
Act, Margover, the relevant law includes itz contlict ol laws rules
thereby permitting the spplication of remeol.

thg:'-p[n furcc,gthf: Cifirl\’ Partnership Act 2004 will allow same-sex
pariners® over the age of 16" wha are nol alveady married or i
parly to a civil partnership® and are not within the prohibited
deprees of relationship® and who have hoth resided in England and
Wales®? for al least seven days® o give nutice of their intended
registration of a civil pattnership. Registration of the partnership s
then available after a wailing perivd of at least 15 days® and within
12 months of the date of netice.® There are special rules for the
registration of a civil pattuership at a rHrmsh Cor}sulute OVCTREas
where one party must be a Unitcd Kingdom national,® and for
armed forces persennel scrving abroad ™

W e v Coven [1046] T, 36, mverculed o foaxter v Biaxer [L948] AT, 74, but not ol this
puin: se¢ at p.2b2 Dredee v Drecde f9AT] 1 ALRR. 29, but in gone of these cases was the
poirt argmed. Wosc of them bad anything 1o do with Qi conhict of !am. . D Renevitle v
D¢ Rervitle [1943] P. 100, wlicie the macriage wus celebeaied in 1935,

- pAatdimonial Canses Act 1972, 5.110c). . )

= Ve rzonaining provinces and terrlccies are the addeces the dasse ul LI )

51 The 2004 Aet receiwed Rryal Asseak in Movembor 2004 anul is expested Ly o it force
in srazes dariog 2005 and 2005, _

5% g_Ls heleresarual couples canno; rerster & ol marioecsip,

0.

g W), .

vhg W1 R} defined w Fhel, punad,

o :'-.h{'rlf:[ﬁt :{d.c:nli{‘:ﬂ rules are Eef itk in tke 2004 Act tor Seetland sed Monheun freland,
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The 2004 Act provides for recognition of overseas relationships™
cither as “specitied relationships™* or under the “gencral condi-
tions” ™ Specified relalivnships are a defined list of partnerships and
sume-vex marriages as listed in Sch.20 and inelude the same-zex
martiapes of the Netherlands, Belgium and Canada. The peneral
conditinns provide for recugnition of other relationships where,
under the relevant law,™ the partics ure not already in such a
relationship or married, the relztionship is of indewrminate dura-
tion, atd the partics ate treated as a2 couple for general or speaficd
purposes or treated as marnicd. These relationships will be recog-
nised und treated as civil partnerships in Englimd aod Wales™ as
lonp as the parties are same-sex partners,™ have capacily 10 cnter
into the relationship under the relevant law™ and comply with the
formalities of the law of the country of registration, Additionally if
on party i domiciled in England and Wales at the tme of
registration, neither parly must be under the age of 16 or within the
prohibited degrees of affinity.” Tf all these criteda are fulfilled, the
rizkationship will be recognised subject to an exegplion Lhat it woeuld
he manifestly conlmry to public policy to recognise onc or both
parties capacity under the relevanl law to cntor into such a
telutionship. 7o

Terisdiction 1o prant a Declaration of Validiy™ is dependent on 9-038
either party being domiciled or habitwally resident for one year {or
hiving died domiciled or habitually residence for onc year) in
England and Walcs. :

Transsexus]l marriages

Traditionally under English law, o tmmsscxual has always lacked 9-039
capiacily to marry a partner of his or her orgioal sex since o porson’s
sex was declared al birth and couvld not be changed by artificial
intervention™ and a marciage can vnly be colered into by one man
und one woman.™ However, in 2002 the Curopean Court of Homan
Righits declared that (he United Kingdom was in breach of Aris
und 12 of the Curopean Convention for failing to recognise the

:: 1"2.11‘111:rhr1im Lhat are repiskerod ontsidc the tooetony of the Umiled Kingsdom, 212,
Sl

el

MeSACEE defings the televanl b as the law of the country of registration indudiog it
conllict of tws mics.

% Bandlar prordsions appty ta Seotland and Montheen Inclasl.

e 217,

H 215 1) a),

=R 217( 2

" 5218 Lhe provisions eontained in 8.54(7) sad 8} deal with waid and voldabie partnzrships,
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Lot v Corbers [1971] 10 110

" hiamimonial Chuses Act 1973, s 130ch
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transsexual’s new pender,™ and in Beffinger v Beflinger™ the Tlouse of
Lords declured that .11{e) of the Matrimonzal Caoses Act 1973 was
incumpatible with the Convention. ‘The Tegislature hus sought o
address this situation with the Gender Recognition Act 2004, under
which transscanals over the aze of 18 who {ulfi] the medical crteria®
and e living in the other gender or have changed gender™ under
the law of an approved country™ will be able to apply Ior a gender
recognition certificate which in turn will provide the legal status
necessury in the acquircd pender in order 1o marry a parioer of the
lranssexual’s former sex ) _

Tt appears that there is no requirement for un applicant to be
domiciled, habitually residend, resident or 4 national of the Lh,ﬁ“_ bt
the offect of 5.21 is that the governing faw is the lex fard as contained
in the 2004 Act. There is no direct provision for recngnising i
change of gender that hus luken place outside the United Klngdmm:;
and any foreign pust-recognition murriage will be consitercd void
until such time s 2 full gender recognition certificale 15 issued to the
party concerned in a part of the United Kingdom.™

;! o

{'ONSENT OF THE PARTIES

Marriage is o voluntary unien: theve can be no valid marriage unless
cach party consenls 1o mauy the other. The question of consent is
often a question of fact, but sometimes it may be a question of Jaw.
O course the laws of forcimn countries may differ widely from
English law, for instance, as to the clfect of fraund, us to the
distinction between mistake as to the identity of the other party and
mistake us 1o atiribuces, or belween mistake as 1o Lhe nature of the
ceremony and mistake as (o ils effects, or whether durcss or foar
must emanate from e otler party or can be extrancous,

In English law it was formerdy & disputed question as to whether
lack of consent rendercd a marviage void or voidable, The question
is =t at rest (insofar as mariapes taking place after 31 July 1971, Are
concarned) by s.12{c} of the Matrimonial Causcs Acl 1973, which
provides Lhat a mariage shall be voidablc if cither party did not
comscnt to it, whether in censeguence of duress, mistake, unsound-
ness of mind or otherwise. In addition to these common law
instances of lack of consemt, there are thrce situations where by

o2 Grorofuary 1 DT {20020 35 CALER. 14,

MU[2003] TIKHIL 22,
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& oo Dilmore, (21K 34 lam LI 74, . _

= Alihough cettain wonditeons in the At such @ the repatts requited fron registercd
mecical praclitoners wnder =7, may mihe 3 perctizally necessary Lo I & Timired
resdential comcction with a par of Use Unsied Kingdum.
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statute A mamiage is voidable on this ground. The fiest is where, at
the time of the marmdage. either party, though capable of giving a
valtl consent, was suffering from mental disorder within the mean-
ing of the Mental Health Act 1983 of such a kind or to such an
cxtent as to be unfitted for marriape. The second is where the
respondent was at the lime of the marriage sulfering from vengreal
diseare in & commumicable form, The third is whete the respondent
wiis at the time of (he marmmiage pregrant by some person other than
the petitioner.® In the sceond and third eases it is provided that the
court shall not grant a decree of nullity unless it i satisfied that the
petitioner was 4t the time of the mardare ignorant of the facts
allegcd® and this is why they are propetly characterised as instances
of lack of consent. They are cuses of mistake as 1o the attributes of
the other parly — a kind of mistake which was inoperative at
common law.

There are a few reporled cases which sugpest, but do not
conchusively answer, the questton of what system of law governs the
requirement of consent. In Ape v Apt? where it was held that the
validity of proxy marriages wus 4 question of Tormalities, the Court
of Appeal drew a distinction between the method of giving conseni
and the fact of consent. This observation enabled Hodsan J, in Way v
Fay® to hold that “guestions of consent are to be dealt with by
reference Lo the personal law of the parties rather thun by reference
o the law of the place where the comiract was made.” But this case
i5 nol # clear-cut authority because no diffcrence was shown (o cxist
between English law {which was the law of {he husband’s domicile)
and Russian law (which was (he lw of the wife’s domicile and also
the law of the pluce of celebration ), It was followed in Scechrer v
Szechter,™ where a Polish professor divorced his wife and married his
secretary in order to reseuc her from prison and cnable her 1o
cseape to the West; and Sir Jocelvn Simon P applied Polish law as
the law of each party's imtenuptial domieilc. But this case also is not
a clear-cut authority beeause the law of the partics” domicile and Lhe
law of the place of celebralion coincided, and because, hefore
pronouncing a deeree, the learned President held that the marriage
wag ulso invalid by English domestic law,

On the other hand, the law of the place of celobration was applicd $-041

n Parajcic v Parofeic™; but ihe decision would have been the same i
the law of each party’s antenuptial domicile had been applicd,
becawse they had lost their Yugoslav domicile of origin and acquired
an English domicile of choice before their marriage in England,

" Matrimonial Cuwses Act 1973, & 17300, (o) and 6.

¥ ibid, 51331,

Y| LMET PLRE, ER

U190 BUVY, TH Hs Judpmeod was nevemied by the Courr of Appeal, s aow, Kernerd v
Keswand [1951] P. 12, bt noe oo this point. $ic Raymond Beershed MK, ot 2133 wes
Prepared o dapunae il Wson J75 vicw ol the law goveming consent was oomect.

¥R P 286, :

L9531 1 WULLR. 1280 crilivised by Webh, (19597 22 MLR. 1495,
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all the repurted cases,™ English

Moreover, it so happens that it A
domestic law has been applied, either alons o cumulalively with the

jaw of the domicile as in Szechter ¥ Szechier,’™ cven where the
MATTIAEE Was celehrated ahroad aml_ baeh puTlILS WErs domiciled
shraud at the time of their mamiage™ HDW'EVE:I, this may have hecn
because 1here was no evidence, OF insullicient cvidence, of the
Forcign law. 1t cannot be said, therelare, that _thu:: question is finally
settled. But it is subanitted that ihe best Tl.lllll.: is that no marrizge 1s
valid if by the law of either party's domicile he or she docs nol
comsent o nrarny the other, _ )

1t may be tha? Ihe rule in Soifomapor v De Barres q’Nlo.EJ'” applies
to consenl of parties as it applies o vapadty 10 marry.

PULYGAMOUS MARRIAGES

9042 Even if the marriage complics with the law of the place l{f
celebratiun as regards formalities and with the law of each party's
_ antenuptial domicile as regards capacity to marey and conscnl of the
" partics, it will, for certain fimited purposes anly. not be rugarded as a
valid mariage in England i it 15 polygamous. Some systems of Law,
especially those following Tdamic principles, allow a man Lo luwe
several wives; fewer systems allow 2 woman more than one hoshand.*
The importance of this 10pic 5 now much reduced because the
former hostility of English law? o poiypamous marriages has larecly
disuppeared.
1t is ot olten that an undefended divarce case becumes a leading
case, nol onky in England but wherever the common law prevails: but
such has been e fale of Hede v Hyde*

The petitioner was an Englisiman by kirth, and in 1847, when
he was abaut 16 years old, he jomed o congregation of 1he Church
of Jesus Christ of Laller Day Saints (the Marmons) in London,

S, i addfiou o The waes cited alure, Couper v Crame [1551] T 369 Fadier v Fudier { 1923)
123 LT, R01; Hussesin v Haeseein [1938] T 155 [0 ouck of which the nuarrisge was celebriled
0 England]; anl Melitn v Setara |[397] L AN E R o Siiver v Yiver [1935] 2 AlL E.R. 014;
Hugrine v Kagoirr [1962] P, 224 {in cach of whib (ke marriame was cefebraled alroad) Seo
s D Mot w rmld [ 1973] 2589 LR 199 7 dramatic tale of U saailes of & wrumg
Kiel an the allar o Gondy pde, caleulutsd @ Seing Leace to the oyes it jurisprodential
Yuahties 017 Tews macked). ’

171 P ih,
ffg{,f]f L9521 . 258, dcusse by Wordhou, (1556) 31.C.L.Q. 454 Buckland v Ruchtond
79{!579] £ P ; abave, paraS-131
Vm-ac.l:,f v Semieh [1985] Fum 77 The Hogse of Dneds made mo comment an Lbis
proposition; [1985] 1 AC, 145,
2 The Jrmer is teeanically POy, the Tatter patuanéry.
T'!ch bistory can be lraced 0 the welymingns Cilecalurs, Soe Firpanick, (1900} 2
Jodzamp Lew [(Znd seriis) 3P4 lockerr, {33y 48 TR 347; Momis, [1933) 66
Elanel Rgw. $61; Sinclir, {16543 3 oy M Mendes da Costa, (19657 44 Can. Bar

Rey. 293 Harley, (19%69] 32 MLEK. K5 Pralicr.  197) 25 LO.LC. 475: Tafiey, (1978) 41
MR 3 shah, (051010 5 : utbe, (4975)
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Polgamons Marriages

and was soon afterwards ordained a priest of that faith. In London
he met the respondent and ber famely, all of whom were Mor-
mans, and begame engaged to her, Tn 185, the respondent and
her mother emigrated to Salt Eake City, in the Territory of Utah,
in the United Stes, and in 1853 the pettioner joined them there.
They were marricd in 1833, the marriage being celebrated Dy
Brigham Young, the president of the Mormon church, and
povernor of the temitory. They lived (ogether in Ulsh until 1856,
when the petitioner wert on @ mussion to the Sandwich Tslands
(now called Ilawaii), leaving the respondent in Utah. On his
atrival in the islands the seales fell from his eyes and he
renounced the Mormon Faith and preached against it. A senlence
of excommunication was pronounced apainst him in Utah in
December 1856 and his wife was declared free to mamy again,
which she did in L1859 or 18360, In 1857 the pelitioner resumed his
domicite in Tngland, where he became the minister of a dissenting
chapel at Derby. He petitioned for divorce on the ground of his
wile's adullery.

Lord Fenzance refused o adjudicate on the petition on the ground
lhat “marmiage, a5 understood m Christendom, may for this purpose
be defioed as the volunlary wnion [for Lfe of one man and oo
woman 1o the exclusion of all others,™ and (hat us Mormon
marriage was no martiage which the English Divorce Coort coold
rccoenise, because there was evidence that polyeamy was a part of
the Momnon docirine, and was the common custom o Utab. “Tt s
ohvious,” he safd, “that the matrimonial law of this country s
adapted to the Christian marriage, and is wholly inapplicable to
prdyramy™.® He pointed out that to diverce a husband at the suit of
his first wile on the ground of his Wigamy and adultery with the
sccond, or to annul the second marriape on the ground that it was
beamous, would be “ercating comugal dutics, not cnforcing thoem,
and furnishing remedics when there was no ollence.™

At the end of his judgment Lord Penzance made the following
important reservation®:

“This court docs am profess to decide vpon the rights of
succession ar legitimacy which it might he proper o accord 10
the issue of polyoamous uwnions, or upon the rights or obliga-
tionsg in relation (o third persons which people living under the
sanction of such unions may have ercaled for themsclves, All
that is intended to be here decided is that as betwezan each
olher they are not entitled to the remedies, the adjudication, or
the relicl of the matrimonial law of England®. '

AT
*AL LI of Raimdodl v Raiedat [ 19446 P 122, 125, per Lomd Crreene MR,
TALpp 135, 136137,
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What is o prlygamaous marriage?

9-043 The nuture of the ceremony according to the law of the place of

celebration, and not the personal law of either party, delermines
whether a matriage is monogamous or polygamous. OF, 1o adopl a
more sophisticated statement, it is for the law of the place ol
celebration to determine the nature and incidents of the viion and
then for English law to decide whether the union is & monogamous
or polygamous marriage® The crucial question is whether Lhe Taw
under which the marriape is celebrated permits polygamy; if it does
not, the marriage is monngamous. On this ground, Japanese mar-
ringes!! have been treated as monogamous, and o has a composite
ceremony ul Singapore in mixed Chinese and Jewish form."” If a
country bas prevision for hath polygarmous and MUNOgAmons mar-
tiuges, as way formerly the case in India, the parics c:hr_noe of furm
of ceremony will determine the nature of the marriage. [f the
husband is not allowed (o take more than one wife, but may have
concuhines, a marriage celebrated under such a law is polygamous,
at any rate if concubinage is 4 status recogniscd by that law. 2

‘The gquestion which has 1o be asked is “What are the terms under
which thc parties enter into the marriage? Ts it to the cxclusion of
other marriage partners or not?' If the husband may take other
wives, the marriage is putentially polygamouws even if the husband
intends never to take further wives and never in fact does so.™ (The
marriage in Hyde v flyde was not actually but only petentially
polygamous buecause the petitioner never marricd mare than one
wife.} Subjeet to what is gaid helow as to the cffect of the Private
International Law (Miscellaneous Provisions} Act 1995."% a poten-
tially polyzumous marriage is thus in the same category as an
actually polvgamous one.

Serial monogamy

The fact that under some svstems of law divorces cun be obtained at
short nutive and by mutual consent or at the will of either party, with
merely formal conditions of official registration, so that new partncts
can be acquircd with some frequeney, is not to he equated with
polygamy.'® Pulygamy requites a plurality of lkegal marriage partners
al the same time.

¥ fee v Lase [1967] T 14,

D finbdey v G (18905 13 PO 76,

3 Penhey v Tan Saa Eap [1953] ALC, 3M, ]

R lev.v faa [LUBT] I 14, Coocwbinage was abolished v Hong Kong in 1971 Martiaps
Reform Ordinnse.

2 Fhvele v twle (1800) LR 1 P sk B 15305 Sowa v Serwa [roe1] B0,

19 Rmg belo, A S 148,

15 Machieresrn v Machinsan [1930] PO 217 [(Soviet divorcs ke,

Polygamous Marriages
Murrtapres in Eryglered

Cnglish domestic law makes no provisian for polygamous marriages,
ind it follows that a marringe celebrated in England can only be
monogamaus.'™ Hence, if 4 Muslim domiciled, ey, in Kowait, gocs
through a ceremony of marriage in an English register officg, he
contructs 3 monogamous marrage. If the personal lww of the
husbund had been applicd, with the possibility of further wives, the
cffcet would often be to defeat the expectations of English gitls
marrying Muslims i1 England. If a civil cereniony in an English
register office 15 followed by a meligivus ceremony in Islamic form,
the relipous ceremony docs not supersede or invalidate the prior
civil ceremony and is not registered as a marriage in any martiage
register book.”” The only marriage is that crcatcd by the rcgister
office ceremeny, neccssurily monogamous. I there 15 a combined
religinus and civil ceremony In a Muslim mosque registered under
5.41 of the Marriage Act 1944, the resulting marriage will again be
monogamaus. A marniage” celebrated in England in accordunce
with polygamous Forms and without any civil ceremony as required
Iy English law is simply invalid, and that is true whatever the
domicile of the partics.'®

Change in the nafure of the marriage

It was at onc time suppased that the monagamous or polygamous
character of the marriage had to he determined once and for all ar
its inception.’ But now it is clear that a potentially polveamous
marriage may become monogamous by reason of subsequent cvents,
This may happen if, for instance, the parties {(heing domiciled in a
country the law of which has both polvgamous and monogamous
marrages) change their religion from onc which permits polygamy
to onc which does not™; or if the husband changes his domicile from
a country whose law permits polygamy to a country (such as
England} whose law does not®; or if the law under which the

W (Teett] v Chotti | 1909 L 670 B v Haetrqoeeadth Marsage Regierrar [1417] 1 K.B. 634, S#af
Vasar v Srni Viogzs |1946] B, 67F; Aoiyded v faindetl |1946] P 128 Maher v Maher {L957] P
M2 Ohachudae v Chocheboe [TYA0] 1 WL R 183 Ruer v o [1963] PO 315 Qarest’ v
Creerechi [1072) Laeh. 173,

" Mzamiee At 10490, 546870 A8 amwerded by Mareapge Ast 1953,

" However, in AN p A [2001] 2 FLE 6, the wifc wai cutiflcd fo the benefit af o
prosumptinn of mareizge based on a long cohshitation mwopled with 8 repotation of
miamiage, even where the original ceremony Lod taken place i puleasiows Elacoic v
1lughes I [pond thet there was no evidence Le rebut e presemplion fsal Qe parties ad
stbsaquently montracted a valid palveamous marciaze o an [lamic conntoy af a time «+hen
they were domisifod i Talapie pamntrics. The contortions imwolad o chis case underiine
Lhes clitfioalties_are disgrminatinm in this erea of bew relermed wrin Shah, (2002) 52 LO L.
36‘:—]_ .

" Hyele v Mhele (186060 LHC 1 E & bl 130y Melrre v Media T1945] 2 Ad] ELTL @90,

M Tae Snke Poorgge Ofalme (10303 171 Loods” Jowenals 380 [1996] 1 Al BR, 380, as
i;plaincﬂ in Cheni w Chieni [1965] P 83, ™91, and in Fanaca v Siegh [[968] P. 233, 345,
A53,

AN AL [TUAET P Shd; R v Reon [1975] QLB 885, I s alherwise i e wile chanees Ber
domacile: Crebriche ¢ Owebrawche (19767 122 5.1, 218,
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MIATTIALS 15 celebrated subscquently prohibits polygamy™; or (under
some systems of |aw) if & child s born®* It was originally thought
that a polypamous marriage could become a monogamous marriage
if the parties, haviog gene through a polygamous eccremony in a
country whose law permits polygamy, subsequently go through a
monegamors ceremony in England ™ However, in 19687 it was
pointed out that il the polygamous marriage was valid, it is difficult
to see how the registrur succecded fn marrying the parties again in
Englind; and in Mark » Mari® the Court of Appea] assumed this

. Mot to be so; per Thorpe J: “Given that the prior polygumous
MAITIALE was recognised in this jurisdiction as a valid marriage, the
- - + [Register] Office coremony was a nullity”.27 )

"+ Inall these cuses of conversion, the marriage was only potentially
Polygamous; but there scems 0o reason why their prineiple should
not be equally effective in converting an actually polygamous
MATIAZE INW 34 monogamous one, after the number of wives has
been reduced to one by dealh or divorce.

IThere ' no Engfish authority on the converse problem, nameiy,
when dogs a monogamous martiage become polypamous.® The
32;‘;? if[]"ﬁlr'. be that ihe martiage has, su to speak, the benefit of the
a]lhuu'gh ! é?rnmnugumt_rurs af Its [aception, it remains monogamons
10 taks 'mnthmge of religlon or of domicile may eatitle the hushand
becoms ;"nmtlr wife; Il_' It is polygamous at its inception, it may
oF of law bEfﬂgdm}{:usth reason of a change of religion, of domicile,
proceedings wrsedt c Iapgmlmg of the EVENTS which give rise to the
Ainons fnrm.be rl.:Jn:::: # margape colebrated in F.nglapd in monog-
2 monogams ven partics whose persomal law permits polygamy is

HE mamiage, 17 s difficult 1o sce how a chanpe of

religion or of domici
rielle could convert 2 monogamous marriage i
polygamous ong. FAMOUS Marriage into a

Relevance of (hp personal law of the parties

Whether 5 ;
Ikl i ’ . . .
be a4 vl [TIARC IS monogamous or polyramous in form, it will

Mmarriage only i th al rul = sati
formal . U I the wsual rules are satisfied as to the
as o [hLEE:'fhlmunta Of the law of the place of celebration and those
We e %T;d‘*;é}f Al eonsent of the pertics, Capacity (o marTy is, as

O go¥Crned by the luw of each party's antenuplial

iy P-l‘n".'ku".‘ﬁﬂ R
- SIERE) B .
s g{m:.-;r 7 Lhni 'Tmlf.lsl’iﬁgl g5, AL Sapo (1995 OB, 85,
Nehckis v 1y o
iy s g Lo LWLR 180
MU
o i AL parz.y )
case ot Ay, . .
s-ﬁi’n -';f ff'?_:-k».:_v Ffeict [1905] AL 720 waa concemed solely witlh Uhe faw ot
d'a Secony iJ W in Nabi v ot [1983] 1 WLE. 630 the Court of Appeal
TSt gy g o S MArTIage [ e valid withour diseussing the position of the
" S[‘J‘Sél IWwly i”"l:_:;mag._-l o0 Vinelart I at ficse instance deelined o eepress an apinion
B SN P e
W ’M| pamgigl’r‘—{rrm ¥ Cheni [1965] P &3, 0
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domicile. Hence it seems to follow that a man or woman whose
prersonal Iaw does not permit polygamy has no capacity to contract a
valid polygamous marriage.” This was (o some cxtent confirmed by
5.11{d) of the Matrimonial Causes Act 1973 which, as oniginally
enacled, provided that an actually or potentizlly polyzamons mar-
riage entered into outside Enpland after 3 July 1971 by a person
domiciled in England was void.

Some: doubt as to the correctness of this proposition was created
by the surprising decision of Cumming-Bruce J. im Radwan v
Radwarn {#o.2) 3 This held that a woman domiciled in Enplund had
capacily to contract an actually polygamous marrizge m 1931 with a
man dorniciled in Egypt at the Egyptian Consulate-General in Paris,
because the parties intended (o live together — and did Live together
[or some years — in Egypt. 1n other wards, it applied the test of the
intended malnmomal home ruther than the orthodox duat domicile
test. The decisinn was the subject of heoavy erticism by acadentic
commentators,? and it iz submitted that it was wreangly decided. I is
inconsistent with the tenor of the argument in the later Court of
Appeal case of Hussain v Hussain® and with the repeated references
to domicile in the relevant provisions of the Privale Inlernationad
Law (Miscellaneous Provisions) Act 1945,

Domicife fn Fnglond

Hussain v Hussain® involved a marringe in Pukistan, the low of 9048

which pormitted polyzamy, bebwveen two Muslims, 2 man domiciled
in England and o« woman demiciled in Pakistan. 1t was argued that
this must be a potentially polygamous mamiage, and so void under
s.11{c} of the Matrimonial Cawses Act 1973, The Court of Appeal
recopnised that the acceptance of this argument would have reper-
cussioms for the Muslim community in this country which would he
“widesprezd and profound”, stnec many Muslim men domiciled in
Englund return to the country of their birth to find & bride. It
therefore held that a marriage is not petentially polygamous, ¢ven
Ihough celebrated in polygamoeus form, if neither spouse cun under
his or her personal law take another spouse duning the subsistence of
the murmiage. In the instant case, the man could not lawiadly take
anather wife under English law and the woman could not lawfully
tuke another husband under the law of Pukistan, Had the woman

M Ko Herfeld [IRETY 358 CHTY, 220; Reoe v fik [1951] T 50; A% v A% [1968] I 364, Crower v,
fovcler [100H] WoAHL 122; eovene, Kenwant v feswgnd [1931)] F, 124, 145, per Deomine LI
Fudwien v Rsdwan (NaZp [LUTY] Fem. 35 Porsooel law™ i profeesed e “dogseile™
heoause [ nay easietd eountnes the persomal loa s ofen o relisons law, Henge a3
domiciled Fnglishroan of Goelislwomsu who acquired a domicile of chaiee in, e, India,
[‘alﬁ:tan ar B0 lacka could not contract a valid polyaamous wairiaose withoar a change of
religion.

2 1973] Fam. A5,

M karsten, {1073) 36 M.LE. 20%; Peacl, {1073] €. L1 43 Wude, (1973} 22 LOLAYL 571 It
wits defended by JTaffer, (19781 41 MLLR. 35

# |1943] Pam. 26

¥ |1983] Farm. 26. Ses Schoz, [1983) 46 MR, 633,
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marviage is celebrated subsequently prohibits polvgamy?; or (under
some systems of law) if a child is born.® [t was originally thought
that a polygamous marriyre could become a monogamous mardage
if the partics, having zone through a polygamous ceremony in a
country whose law permits polysamy, subscquently go through a
monogamous ceremeny o England.® However, in 1968% 1t was
pointed aul thal if the polvgamaous marriage was valid, it is difficult
to see how the repistrar succecdcod in marrving the partics again in
England; and in Mark v Mark®™ the Coud of Appeal assumed this
not lo be so; per Thorpe I: “Given that the prior polygamouns
marriage was recognised in this jurisdiction as a valid marriage, the
. . . [Repister] Office ceremony was 2 nullity™.*

In al} these cases of conversion, the marriage was only potentially
polyeamous; but there seems no reason why their principle shonld
not be equally effective m converling an actually pulvgumous

matrage into o menogamous one, after the number of wives has

heen reduced to ane by death or divoree.

‘There is no English avthority on the converse problem, namely,
when docs 1 monopamous marriage become polyzamous. ™ The
answer may he that the marriape has, 2o to speak, the benefit of the
doubt: if it is monogamous at its inception, it remaing monogamons
althowsh » echunge of relipion or of domicile may eotitle the busband
to take another wife; if it 15 pelypamous at its inception, it may
become monogamous by reason of a change of raligion, of demicile,
or of law before the bappening of the events which give mise 1o the
proceedings. < Since a marriage celebrated in England in manog-
ameous form heiween parties whaose personal law permits polygamy is
a4 monosamous marriage, it ois difficult to see how a change of
religion or of domicile could converl g monogamous marriage inlo »
polygamous one.

Relevance of the personal law ol the parties

Whether a marriage is monopamous or polygamous in form, it will
be a valid marriapee only if the vsual reles are satishoed as to the
formal requiremenis of the law of the place of celebration and those
as to the capacity and consent of the parties. Capacity to mary Is, as
wi have scen,™ governcd by the law of cach party's antenoptial

4 Papkshic v Sinph | 1955] T 233 Ko Sagoa (1975 OB, BES,

® Clfent v Cher J1T65] P_RA

2 drachrkn v Edvchuke [190 1 WL K. ERA.

5 A v AN [1965] P 554, 575,

* [20d] EWCA Civ 168,

*Hihia., at para,T,

¥ 1he case of Ao-Ciae af Ceploa v Bebd [1Y65] AL TA was eongemed seloly with the law of
Ceylon (now So Larka) and in Nebd v Jfearon [1083] 1 WL E 628 the Ceurt of Appeal
presurted a second polypacnous martiape 1 be valid withoul discussing Uie posilion of Lhe
Hrs: monogamous marciage, sk Vioelon I, at st instanee declined 1o express zo opinion
[1961] 1 W TR, (067,

2 See Simon P.in Chend v Chent [1965] B2 RS, H).

X Above, para S-U 16
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domicilc. Hence it seems to follow that a man or woman whose
remsanal law docs not permit polygamy has no capacity to contract a
valid polygamous marrage.® This was to some extent confirmed by
s511{d} ot the Matrimonial Causes Act 1973 which, as originatly
enacted, provided that an actually or potentially polyeamous mar-
riage enlered inte owside Logland alter 31 July 1971 by a person
domiciled in Cngland was void.

Sume doubt as to the correctness of this proposition was created
by ihe surprnising decision of Cvmming-Bruce I in Redwan v
Radwan (Na. 2) 2 This held that 2 woman domiciled in Englang had
capacity to contract an actually polygamous marriage in 1951 with a
muan domiciled in Egypt at the Egyptian Consulate-Generad n aris,
hecause the partics intended 1o live together — and did live ogether
for some years — in Egypt. In other words, it applied the test of the
infended matrimonial home rather thun the orthodox dual domicile
test. The decision was the subjeet of heavy etiticism by academic
commentators,® and it iz submitted that it was wrongly decided, Tt is
inconsistent with the tenor of the arpument in the later Court of
Appeal case of Hussain v Hussain™ and with the repeated references
to domicile in the relevant provisions of the Private Infermational
Law (Miscellaneous Provisions) Act 1995,

Domicife in England

Hussain v Flussain® involved a marriage in Pakistan, the law of 9-048

which permitied polypamy, between two Muslims, a man domiciled
in England and a woman domiciled in Pakisten. It wus argucd that
this musl be a potentially polvgamous mamiage, amd 50 voul under
511{d} ot the Matrimonial Causes Act 1973, The Court of Appeal
tecogmiscd that the acceptance of this argument would have reper-
cussions for the Muslim community in this country which would be
“widespread and profound”, singe many Muslm men domiciled in
England return to the country of their birth to find a bride. Tt
therefore held that a1 mamiage is not potentially polyzamous, even
though cclebrated in polyzamous fomm, if neither spouse can under
his or her personal law take another spouse during the subsistence of
the marriage. In the instant case, the man could not lawfully take
another wife under English jaw and the woman could not lawiully
take another husband wnder the law of Pakistan. Had the woman

* Re Bethwlt (1337) 33 ChD 220; Rick v Reok |LSS1] T S0 AN v AF [1953] P 564y Crome 1
Kader [ 1400] W AR 122 e, Kenwarnd 1 Konwand [1951] P. 129, 145, pee Denning L
Rudware v Hodware fh02) [1973] Fam. 35 "Personal law™ is preferred to “domicile”
bechuse 1 many eastern countrice Lhe perional law 15 oleen a tebewos law. Hlence a
dormcded Englislmaim vr Eeplishworiu who acguiced o Jemecde of chokz n. eg, India,
P::f:ismn of 8ri Lanka conld ot contract a valid polveamens marripge without a chanee of
TEIERICTL.

= [15"5'!3] Facn. 35.

* Barsten, (15673 36 ML R, 20; Pearl. [1973] O LI 43 Wade, {1970 22 LOLG 571 N
was defended by Jaifey, (L978) 40 ML I 35,

M [1943] Fam. 2a.

™ [ 1943} Fam. 2h Seo Sehior, {19653) d6 MR 633,
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been domicilcd in England and the man in Pakisian, the decision
would have been different, tor then by the law of his damicile the
man could take further wives.

It 15 importanl e understand what Huassaln v Hussain did and did
not decide. It did not change (mdecd it procceded on the Basis of)
the position that someone dumiciled in Fngland could not enter a
polygamous murmare. I did decide that in the circumstances
identificd in the judzment, the Mmarriage was 4 MORGEERIGHS TNaT-
riuge. nolwithstanding the law of the place of celebration; and this
meant that the mamiage did not fall within s.11{<) which applicd
only to actually or potentially polygamous marriages, This ingenuity
was, however, accompanicd by an clement of injustice: il operated t
the benefit of Muslim men Jomiciled in England but net of Musiim
women s0 Jomiciled, Legislation was plainly necossary to climinate
this discrimination.

Sections 5 to # of the Private International Law (Miscellaneous
Provisions) Ast 1995 arc the reselt, based on the recommendations
of the Law Commission in a report published ten years earlier

" Seltion 5(1) provides that:

“A marriage entered into outside England and Wales betwecn
persans neither of whom is already marricd is not void under
English law on the ground that it was entered into under a Law
which permits polvgamy and that either party is domiciled in
England and Wales".

Section I1 of the Matrimoniat Causes Act 1473 iy amended™ so that
it now provides that, for the purpose of .11/}, a marriage is not
polygamous if, at its inception, ncither party has any spouse addi-
tional to the other.

The result of these new provisions is that where the man or the
woiman 15, or hoth partizs are, domiciled in England, a marriage
which would othcowise be potentially fas opposed to actually)
polypamous i3 treated as a2 monegamous marmdape. The fact of
eclomicile in England cannot render it void on any ground relating o
polygamy; though of course the marriage might be held void on
some other basis such as age or affinity. Section 11(d) can apply only
to actually polygantous marriages. In this context it is no longer the
case that potentially polys:inouns and actually polyzamors unions are
treated alike; the distinciion between the two is crucial

S0, il o woman domieiled in Tngland marries in a foreign country
in polyeamous form (that s & form of ceremony recognised by the
law of the place of celebralion as ereating a iarriage within which

W ety o Coveriact o Filesareser Manisge andd Related fosees (L Com, No, 146),

VY Private Dnternational o (hisceTlaeows Peovisions) Act 1993, 5¢ch., paraz,

¥ here are complex transitionol poovisions: Privaty Inernational Taw {Misccllancoons
Provisione) Acl 1995, <0, I gcncral the now miles apny ceinispecliviely. bt nol seoas Lo
ulfeet cases involving actual pakvgamy hotore 8 January 1996 ot W ceverse the elfeo of any
nullity decrec granted (or ¢amded o recognitien) o loglad before ool dae,
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the husband may take a Turther wife or wives), then in the absence of
any other legal defect the marriage s a valid monogamous marriage.
If, however, the man s already marricd, so that the marniaze would
be aclually polyrumous, her demicile in BEngland rendens ke mar-
riage void under 5. 11{d) as amendec.

Dawpncile abroad

If neither parcty i3 domiciled im England, (he law of cach pariy’s 4
antenuptial domicile determines their capacity to enter the marriage.
%0, if a man and a woman hoth domiciled in Pakistan marny there,
the marcige will be s valid polveamous marriage. 1 they are
domiciled in a eouniry, for example New Zealand, the domestic law
of which has no provision allowing polygamy, the validity of their
marmage in polyramous form in Pakistan will depend oo whether
New Fealand law repards them as having capacity o enter that
marriage {in effect whether New Zealand law resemhles English law
as 11 was understood 1o be befure Hussain v Hussain, as 11 stood aller
that decision, or after the 1995 Act)®

Recognifion of valid polygamous mareiages in England

We come now to the important question: to what extent will Enplish
liw recognise a valid polyzamous marriage? It must be bome in
mind that we arc dealing with marmages (hat are both polygamons
and valid, ¢g. a8 marriage celehrated in Pakistan hbetween Muslims
domiciled there.

The present baw con be summariscd by saving that a polygamons
marriage witl he reeneniscd in Eagland as a valid marriape, even if it
is actually polvgamous, unless there is some strong reason to the
contranye. In spite of Lond Penzance™ emphatic statement in Hde v
Iivde?" that his decision was limited 10 the question of matrimonial
relief, there was for many vears a endency o assume that all
pulveamous marrizges were whally unrecognised by English Taw.
However, since 1939 it has become clear that they arc reeoentsed
far many purposes, We shull now comsider some Cypical silualions.

Whether o bar o w subsequent monogarons marriage

A valid polysamious marriage wiil be recognised to the extent that it
constitutes & bar te a snbsequent monogamous marriags in England,
and so entitles the sceond “wifc™ {or the hushand) 10 3 decree of

37 Gep Private Inlematiomal 1w {Miscelbneous Provisions) Act 1995, 5 5029 the secion coey
ool allect the Jeterminution wf the validity of & marmdage by relerence o the law of wnother
coptey i, oLler ean Coeland} (o 1ha extent that o olls o be determined under tha
rnles of privarg incumticoa) lew,

<0 See Wien J. in Shmitiaz v Kinaan [19%5] 1 {LH. 3490, 397 and Lord Patker CLL in Mafaseed
v foi ['l'Jl.‘r":i] LErE 1, 13-id

lIEAR) LR P& M.O130, 138; guodsal aluee, para 4421

¥ The Sbaf Peerege Cledir (19385 171 Locds' Journals SEQ; [L946] | All ER. 3450 i veually
eonsidered bo nark (he tusaing poiot,
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nullity on the ground of bigamy.* Otherwise the husband would be
validly married to his first wife in the country where he married her
anpd to his second wife in England — a state of affairs which would
encourage ruther than discourage polypamy.

Matrimaoniaf proceedings

The rule in Fiyde v Hyde,* (hat the parties to a palysamaus marriape
were not entitled to the remedies, the adjudication, or the relief of
the matrimomial law of England, led 10 increasing hardship, cspe-
cially after the influx of Commonwealth immigrants inlo Uthe United
Kingdom in the 1930s and 1960s, English judges did rheir hest to
mitigate its severity and restrict its scope by various devices, e.g. by
holding that 2 potentially polygamous marriage could be converted
inlo a monogamous onc by subsequent events® Fmally, the nile was
abolished {on the recommendation of the Law Commission)*® by 4.1
of the Matrimonial Proceedings (Polygamous Marmages) Act 1972,

_now ve-chacted as 547 of the Matrimoniul Causes Act 1973, which

provides that English ¢ourts are not preeluded from granting matri-
monial relicl or making a declaratinon concerning the validity of a
marriage by reason only thal the marriage was enteved into under a
law which permits polygamy. This applics whether the marpage s
potentially or actually poivgamous; in the latter case, rules of court
muy reguire notice of the proceedings to be served on any other
spouse, and may pive him or her the right to be heard. "

“Matrimonial relief” is widely defined™ so as to include decrees of
divarce, nullity of marriage, judicial separation, presumplion of
Jeath and dissolution of marriage, divoree and separation orders
under the Maldmonial Causes Act 1973, and orders for tinamciul
provision under 27 of the 1973 Act, the variation of maintenance
agreements, ancillary reliel, and orders under Pt 1 of the Domestic
Proceadings and Magistrates” Courls Act 1973, A “declaration
concerning (he validity of a marriage™ is defined™ to mcun any
declaration under Pt 1T of the Family Law Act 19867 involving a
determination as o the validity of a marmiage.

This enactment does not mean that a polycamously marded wife:
could oblain 2 divarce on the ground of her husband's adultery with
ancither wife, becanse adultery involves sexual intercourse with a
person other thun onc’s spouse. Since ex Aypothesi both the mar-
riages are valid and the other wifc is a “spouse”, the husband cannol

+ Sriw oran v Sl Voson [1040] P 6T Oztnduil v Sovaced! 115930 P, 132; Hashed v Flashme
[1972] Faw. 3 sec Hardes, (19007 16 DCL.G, 980, 631604,

H1RAG) LI, | P, a M. 130

1% 3CC Aoy, paraS—la.

“ Ree Law Com. M 42 (1071},

< 5 4704, (o substivted by Private International Law (Masocllaneons Frondsions) Act 1905,
Sebil, paba 2030, Roe Family Froseedings Tules 1691, r311, {as amembed).

7 1073 Agr, 5,47 2.

1973 Act, 2703

** Relow, para 1059,

Falpramons Marriages 225

commit adultery with her® Nor does it mean that 2 Jater wife could
get a decree of nollity on the ground of bigamy, because the carlicr
marriage s ex Aypotiest valid,

Crirniinal low: bigany

The question whether a valid polygamous marriage is o sutficient
it maroage to support an indictment for bigamy was expressly lelt
open in Buindeil v Boindail”? Tt has subsequently been held not to be
sufficient.”® Hoswever, there szems no reason why a polygamously
married man should not be convicted of pegury under 83 ol the
Perjury Act 1911 if he obtained a certificate for an English marriape
ceremony by falsely stating that he was an unmarried man and that
he knew of no impediment to his mariape. {The maximum penalty
for this ollence is the same a5 that for bigamy.) It is one thing for a
polyganist to marry two wives, and quite another thing tor him to
puse 48 an unmarried man.

Legitimacy of and succession By cfiifdren

“Tt cannot, T think, be doubted now”, sald Lord Maogham, deliver-
ing the opinion of the Commitiee of Privileres of the House of
Lords in The Sinka Peerage Cleim,® “{nolwithstandiog some cadicr
dicta by eminent judges®} that a Hindu ‘matriage between persons
domiciled in India® is recopnised by our courts, that the issue are
lamitimate, and that such 1ssue can sueceed Lo property in this
country, with a possible cxeepbion which will be referred te later™
Provided the marriages are valid by the law of the place of
celebration and by the personal law of the parties, it is immatendal
that the husband marmmicd more than one wife or that the succession
is governed by Engtlish law. Thus, in Bamghose v Danief* children of
no fower than nine polypamous marriages celebrated in Nigeria
between persons there domiciled were held entitled 1o sueceed to
their fathee™s properly on his death intestate, although by a Nigerian
Marriage Ordinance of 1834 the property was distributable in
accordance with the English Statute of Distribution 1670, Thercfore,
the word “children™ in that statule (and presumably the word
“issue™ in the Administration of Cstates Act 1925) is wide enough to
cover the children of a valid polyzamous marmiagc.

- hecbrectie v Crrofvareche (1078 122 5.1, 216

M| o122 ar p 3 .

MR, ¢ Sz Simpfe |1902] 3 AlLER. €12 (& decision of Oarder Scssions), This ¢ase wa
mermiled in & ow Xogoe [1975) OLK. 885, bot anby on the growend that the marriage had
become monogamous under the principles stated above, paraY9-046. The ponciple of the
e isin was nol Conbied.

(19391 171 Loods' Juuroals 350: [15946] 1 Al BT 2480, of Badail v Baindzl [1944G]) P,
LI 127, prar Taard Crroons MR

*¥ "The reference is appargngly o the decisinn of Stiding I in #e Sechel {1887y 30 Ch.D0 230,
which i wsnully explained wway on the proond it the hosband wis dosticilled w Dusgland
aurd therelure lovkel mpacity o ceulooct o vicid pelygaoous omoage,

# The Hindy Mastiagz Aot 1995 ahofished privgarmy amnng Hincns 'n India.

1955 AL IOT,

4054
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The ““possible exception™ referred to by Lord Maugham in The
Sirfra Peerage Claien is the right to suceced as heir to real estate in
England {which after 1925 is restricted to succession tu entailed
property and one or (wo other exceptional cases™). This cxeeption
was considered necessary because 1t was thooght that difficulries
might atisc if there was o contesl between the fist-born son of the
scoond wite and the later-borm son of the first wife, cach claiming to
he the heir.

Srccession Iy wikes

Tt seems that the surviving wife of a polygamous marriage could
succeed Lo the hushand’s property on his death intestate, whether he
married one wife or scveral, and whether he died domictled in g
country whose liny permits polygamy or in England. Tn Coleman v
Stan™ the widow of a potentially polvgamous marriage celebrated

in- Ghana hetween partics domiciled thers was held entitled to g
grant of letters of administration to the husband’s cstale on his death

- intgstate, allhough by a Ghana Marrioge Ordinance of 1884 two-
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thirdé of the property was Jistributable in accordance with lht..
Lnglish Statute of Distribution 1670, Therefore, the word “wife”
that statute {am] presumably the word “spousc™ in the Admiuistru—
tion of DCsiates Act 1925} is wide enough te cover the wife of a
polygamous marriage, at sy rate if there is only one,

In Re Sehota,™ one of two surviving widows of a polygamous
marriare was held to he a “wife™ within the meaning of s.1{1Kz) of
ihe Tnheritance (Provision for Tamily and Dependunts) Act 1975
and as such cntitled to apply for financiul provision under that Act.
Morcover, the Privy Council has, without apparent difficuity,
adopted the practice, in dealing with the estates of deceuscd Chinese
who died domiciled in Malaya, of assigning the one-thind share of
the widow under the Statute of Distribution equally between the
several widows, ! And there is Canadian and Zimbabwe authority for
the proposition that gifts by will to a surviving wife attract succession
duty al the lewer rate applicable to o spouse, even il thete is more
than one wile,®

Social security fepisfution

Rogulations™ made under what is now 5.121(5) af the Sacial Security
Contributions and Benefits Act 1992 (re-enacting and cxtending
earlier legislation dating back ta 1956) provide in gencral (erms thal

# Law of Property At 1925, 121, (a3 ameoded by Teosts of Land amd Appointmest af
Trustees Ac 1Y, Soh3 puredf1a]; 51325 Administration of Estates Act 1925, 65102,

W 19nT] AL 481 oF Hainder v Barmindl [ 1346] PL122, 127, per Lond Greeoe KLUE.

SO 1 WL R 1508,

4 Theonp Towe Phie v T Al Loy [1920] AL 363 of The Sic Widows” Cese (190H) |2 Siraits
Setleenenls LR, 124

2 Yew ¢ Aif-Cien fiw frinide CofeemnPre [1923] 1 BI_R. I DAA; fukare Mehbe v oot Maiten,
1954 (4] 5.8 252 In the latler casc there was only ane wife, bol relianee en this fact was
expressly Cclammed (at p2oZ),

& Sucial Svewsity and Family Allnwunees (Polygamoes Marriages) Regulations 1975, 81
19755361, (s amended by MRUEES FLEd2 ).
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a polygamous marriage shall for the purposes of that Act be treated
a3 having the same consequences as a monogamous marriage for any
day, but only for any day, thronghout which it is in fagl monog-
amous. However, difierent rules apply to different types of henefit
and this is an area in which gencralisations are Jungerouws.™

Miscelfancons caser

The Divisional Court has recogmised & potentally polvgamous
martiuge celebrated in Nigeria between a man and a givl of thirtcen
domigiled there, and revoked a “fit person® order made in respect of
the girl {on the basis that she was “wxposcd to morul danper”™} under
the Children and Younp Persons Act 1933 The Privy Council has
held thal a husband and wifc whose marriage is potentially polyg-
amous cannot be guilty of a criminal conspiracy.” The wife of a
potentially polygamous marriage has been allowed to assert a
contraclual cluim against ber usband for “deferred dower” under a
marriage contract governed by Muslim Jaw.® There is American
authority for the proposition that the surviving spuusc of a valid
polygamous marriage can recover workmen’s compensation for e
death of her hushand i an sccident arising in the course of his
cmployment.®® it this case is followsdl in England, it would mcan that
the surviving spouse of a valid pelyzamous marrage would runk as a
dependant under the Fatal Accideats Act 19706 (as amended) and
could recover damages Tor the tortously-inflicted death of her
husband. In the law of immigration, the word “wile™ includes cach
of two or morc wives for the purposes of departation.® and there
are severe limilations on'the extent to which & polygamous wite may
excreise a right of abode in the United Kingdom if another wife of
the same husband is already in the United Kingdom.” The summary
remedy provided by 5.17 of the Married Women™s Property Act 1882
(as amended) applies 1o the spouscs of @ valid polygamous mar-
mape.”! Part 1V of the Family Law Act 1996 (Family Homes and
Domestic Violenee) applics as between paities 10 a polypamous
marrtage. ™ A inan wlo maintaing his wile under a polygamous
marriage is entitted 0 a deduction of s undor 5.257(1) of the
Incomme and Corporation Taxes Act 1988, even il there is more Lhan
one wile,™

™ See Lin v Naettoreed Agsistarce Bogrgd [L997) 2 LB 213 (polycamous wile ol enlitled Lo
widow's benefr, bot w "wife™ for porposes of 2 concribudon oder seder Misionol
Aswiskance Aol L8, 543); Nivi v Chigf Jdfudicodon Cficer [1995] 1 F LI, 375 (no
enitlement {o widewed mofber's allowsnce). Under the Child Suppant, Pensions and
Secial Sewnriny Aot 20060, 50h. !, the witc or kosband o a poledmnious mearmage i o loled
wifliin the defiition of 2 ''partner” wheee they are members af e suonc Louschuld.

= MaRmrree! v Knerr [1900] 1 046 1.

A Mawji v The Queeen [1057) AC 124

T Shoknzz v Ripean |1965) 1 QB 390, Quresdi ¢ Quresfet [1972] Fam_ 173

i Rapal v Cudally Packing Co., 195 lowa 759, 190 MW 427 (1920

** Immipretioon Act 1971, 5304

™ T gration Act 1985 52,
= hangive v Chaacliny | 1976] Can. 148

" s63(3Y asimilar pule applicd voder the prodecsseor M.Llnmtm:a] Homes Aot 1983

VNl v Hegton |1981] 1 WILR. HISY appeal allowerd by consent [LRE3F 1 WL R 626
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Thus, a great deal of water has flowed under the bridge since
1866, when Lord Penzance denied mattimonial relicl 1o the unlorta-
nate Mr TTyde. Tt is now clear that Enplish law does recognise valid
prlygamous marrixges unless therg is some strong reason o the
contrary. The previous pages have shown that this reason has 1o be
very strong indeed before reeopnition will be denjed. This s just as
well now that England has become a nlti-racial and multi-cultural
soLicly.
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Matrimonial causes include proccedings for divores, separation,
nullity of marriage, presumption of death and dissolution of mar-
tiage, or for 4 declaration as to status. Before 1838 jurisdiction over
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matrimonial causes (except divoree) was vested in the ecclesiastical
courts, Their jurisdiction depended on the residence of the respond-
ent within the relevant diocese. They had no power to dissolve a
marriage!; thut could enly be dene by private Act of Parliament. In
1837 the Matrimonial Causes Act introduced judicial divoree and
transferred the matrimontal jurisdiction to the secular courts.

JURISTHECTION

The Maulrimonial Causes Act 1857 contained no rules as to jurisdie-
tienn in divoree. After a long peried of uncertainty, the Privy Counil
held in Le Mesurier v Le Mesurier” that the onoly court which had
junisdiction 1o dissolve a mardage was the court of the common
Jomicile of the parties. As the domicile of the wite dunng maurrizge
wasat common law the same as that of her hushand, an Englishwo-
man whose husband had, or acquired, a foreign domicile would not
have access 1o the divorce junsdiction of the English courts. Legisla-
tion in 1937 and 1949 mitigated this hardship, but substantial
reform came ooly with the reform of the law of domicile to allow
marricd women an independent domicile.

The Domicile and Matriponial Proceedings Act 1973 created a
new sel of jursdictional principles applying 1o divorce and {with
sliphl modifications) to other matrimonial causes.® The English court
had jurisdictian if either purty was domiciled in England on the date
on which procecdings wers instituted or had been habitvally resident
in England for at least 12 monibs on that date. These rules applicd
until the coming into force of & Curopean Repulation on 1 March
20015 That Regulalion was Jaler revised, though with no changes of
substance s0 [ar as matrimontal matlers were concerned, and
jurisdiction in respect of most matlrimonial causes is now governed
I Conneil Regulation No. 2201720038 (commonly knovwn as Brussels
I1 Afs, or the revised Brussels 1T Regulation) which came into force

L References i carby cuses o “divorees” plantad hy the scelesinstized courls can miglead.
“GivoTe g mieevd e i [foon bed and board]” is an ald term fur o scpacation.

I [Hes] AL 517, 540,

# fatrirnomiol Causes Acr 1937, 513 (deserted wives whees hosbands Tad been domiciled in
Enplandy aad Low Reform (Mescellweons Provisionsh act 199 61 [wives ordinanly
resident for threr years im Unalandy, bogh last re-enacted fo 54601 of e Manioenial
Crnses Act 1973

1 For the backoround o 1ls Act sog Taw ComoMo. 43 (19725

5 Council Reculalien Moo 1347200 of 20 May 2000 on jurisdiction snd the eecognition aml
enforcement of judements in matroaiial markers and in atters of parental respasibdity
froe children of both spoozes, relersed ta as the "Hrussels W Regolation”. Fer test ses £ 1.
2000 LAY, “The rerulation was bassd on o drai Convention, sprecd i 1998, but pever
hroupht inte fore,

¢ U Counctl Rezolation Mo, 220020063 of 27 Novomber 2003 conqerning, furisdictivo and Lhe
recamidion aad enforcement af juditents in mserimenial matters and e matiess of
parzotal respomsihility, repealing Rogulation No- 12472000% Fur tesl see .0, 2003 L334,
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on 1 March 20057 The Regulation contains 4 set of rules applicable
in all Member States except Denmack (M'the Erropean Roles™) but
allows narional Taw to apply in certain cases. The Taropean Commis-
sion has already recopgnised the existence of problems with the
jurisdictionsl critena in the revised Regulalion and in March 2005
issued a consaltation paper on the applicable 1aw and jurisdiction in
divorce matters®

Enropean rules
Scope

The revised Brussels 1l Regulation provides a uniform ser of
jurisdictional rules and almost avtomatic recopnition of mulrimonial
Judgments throvghout the Earapean Union. It applies, whatever ihe
nature of the court or tribunal, in civil matters relating to divorce,
leral separalion or marriyee snnulment 95 lone a8 the matier is not
excluded by Art.1(3)°

It has been questioned whether the provisions of the Regulation
will extend to the dissolution of same-sex marriages,’? now available
in the Netharlands, Belgium, Spain and most of Canada" A similar
question could be raised regarding the jurisdiction to grant a
dissolutivn, separation or nullity order under the Civil Partnership
At 200412 However, $.219 of the 2004 Aet does make provision [ur
the Lord Chancellor to make regulations corresponding to the
revised Hrussels LI Regulation by statutory instrument. Such regu-
lations will, of ¢course, be unnecessary if it becomes clear that the
Regulation itself applics (o orders under the Act.

Grownds of jurisdiction

The Regulation bascs junsdiction pomarily on habitual residence,
deploying this connecling lactor in a variely of ways, but also
preserves jurisdiction hased, so far as the United Kingdom and
Irclund arc concerned, on the common domicilc of the parties — the
traditional rule cstablished In Lo Mesufer v Le Mestader,'™ und for
other Member States on the commaon nationality of the patties —a
focature of the traditional approach of many States in the civil law
tradilion.

P Ber amensrally McDleavy, (20004) 23 LELO. 605 for a critique of the original Dnusseds 1
Conventien and eosuine Repulateon see: Katster, [1998) LF.L 75 and Mosree, [2007] Faro.
Faw 350,

S COMIZ00HE2 final.

"kl Art 1{3) excludes maintenance ohlgations and trusts or successinn. Recital (100 alsn
axplams U2t the Remulotom dieess nel oapply e meatlers of social ssoonty, agdum and
innnigrration,

" MeRlray, {00y 33 TCLO, a3,

I See para. 3037

12 Gepmem ranre. T RIS,

™ 1BO5] AT 317, S0,

L0003

10404
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Arlicle 3 of the Regulation contains a list of grounds nn which the
courts of a Momber State have jurisdiction in divorce, legal separa-
tion and marriage annulment, Jurisdiction is given to the courts of
the Member State:

{a) in whose territony:

(i) the spouses are habitally resident, or

(i) the spouses were last habitually resident, insofar as
one of (hem still resides there, or

(i} the respondent is habitually resident, or

(iv) in the event of a joint appliculion, either of the
spouses 15 habitaally resident, ot .

{v) the applicant is habitwally resident if he or she resided
there for at least a year immodiately before the
application was made,!* or ) ‘

(vi) the applicant is habitvally resident if he or she resided

. there for at least six months immediately beforc the
application was made and is either a nativnal of the
Member State in guestion or, in the case of the United
Kingdom and [rcland, has his or her “domicilc™
there;

(b} of the nationality of both spouses or, in the casc of the
United Kingdom and Ireland, of the “domicile” of both

SPOUSCS.

10-005 Additionally, where procecdings are pending in u court on the basis

of ArL3. (hat same court will also have jurisdiction to examine a
counterclaim coming within the scope of the Eegulution'; and
where a court of u Member State has granted a legal separation, that
courl also has jurisdiction o convert the legal separaton mio
diverce," Article 20 allows for provisiongl, incloding protegtive,
measures to bo taken i urgent cases cven if the couris of another
Memher State bave jurisdiction under the Repulation as to the
substunce of the matter, but this provisional jurisdiction ceases Lo
apply when the court of the Member State having junsdiction under
the Regulation takes the mcasures it considers appropriate. The
situation where the partics seek to beogin proceedings o two
diflcrone States is considered below.

The primary connecling factor of habitwal residence is not defined
in the Regulation. The Hague Conference has repeatedly declarcd
the term a question of fact, but courts in England and many other
countries have developed various legal criteria for the cstablishment

M A i Suladman v jubfel [2002] 1 FLR. 479, a case under the Brsels 11 Regulaon,

1" Domicile is declarel (o have the sume meiming as it has wedse the legal svstems ot the
United Kimgdant and Icland: Are 0.

" ATEg.

1T AnLS.
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of habitnal residence depending on the nuture of the claim under
vonsideration.'® Since the Repolation seeks to promote the workings
of the internal market it is presumed that, when called upon o do
s0, the Luwropean Court of Justice will devclop an autpnomous
Europeun meaming for the term; but until that time it will be up o
the courts of each Member State to deteresing habitual residence by
reference to their own intemal law, which could produce initial
inegualities in the application of the Regulation by the courts of the
Member States.??

In many cases the rules just considercd are cxclusive: no other
qurisdictional tules can be relicd upon. So, a spouse who is either
habituully resident or a national of a Member State, or has his or her
domicile in the United Kingdom or Trcland, may only be sued in
accordance with the tules in Arls 2 1o 5 of the Repulution?!; and only
where none of the connecting factors in those provisions point to a
Member State may a spouse he sued according 1o the (raditional
mles found in the national law of the forum Siate 2 It follows that
where the respondent is a national of a Member State but habiteally
resident in 4 non Member State (and not domiciled in the United
Kingdom or Ireland), and the applicant cannol satisly one of the
Jjurisdictional eriteria in Aris 3 10 5, no Member State will have
jurisdiction 1o prant a divoree, legal separation or annulment. Tt may
be, of course, that the non-Member State will have jurisdiction, a
matter governed by {ts national Law,

Where the jurisdictional rules of Arts 3 to 3 are not exclusive and
ne court of a Member State has jurisdiction under those rules,
jurisdiction may be exerciscd in accordance with the national law of
the Membuer Staic belore which the proceedings are begun.® The
scope of national law is indeed extended by the Repulation: as
against a respondent who is nol habitvally resident and is not a
national of a Mcmbcr State (or not domiciled in the United
Kinpdom or [Ireland), any national of a Member State who is
habitually resideni within the territory of another Momber State
may, hike the nationals of that State, avail him or herself of the rules
of jurisdiction applicable in that State® The effect of these pro-
visions is that s apgainst such respondents, pro-cxisting nationad
hascs of jutisdiction remain in force and are available to nationals of
ather Member States, the resulting judgments having the benefit of
the recognition provisions of the Regulation. This hus rightly been
desceibed by one commentator as “n very unprincipled grab for
excessive matrimonial jurisdiction.”™
1? Sex para 1-{KM,

B Reeitat (1),

I Bee Amustrong v Arusemeg [2I03] EWHC 777 {Famy; [2003] 2 F.LR. 375, a ¢asc voder the
Biuszels IT Rerulalion.

®Arté, A pre-nuptal agreement nctuding o clause that the oeries w41l pnly litigate in a
particiebar Stafe has oo cifect; © v O fOworre; Jumsdicion) [2005] EWCA Civ. 68 [2105] 148
SIL.B. 113 althongh the poing was not gxpresstly argued,

= At 7 See below, pere J0-KK fior detyils of Enlish rraditiong] melcs

= g, 1),

= Atk 72).

% Beaurront, in cvidenes (0 & House of Lords commidtee: TLL, Paper 19, Session 199758,
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Traditienal Roles
Divorce and judicinl separation

Section 5¢2) of the Domicile and Matrimonial Proceedings Act
1973% provides that English courts have jursdiction to cnteriain
proceedings for divorce and judicial separation if (and, subject to
£.3(5) considercd below, only if):

{a} the court has jurisdiction under the Council Reguiation; or

() no court of a Contracting State has jurisdiction under the
Council Regulativn and either of the parties to the mar-
riage is domiciled in England and Wales on the date when
proccedings are begun.

Thus the residual jurisdiction under the traditional roles will only
arisg if the respondent is not habitually resident in a Member State,
is not-a national of a Member State other than the United Kingdom
and Treland, and is not domiciled in the United Kingdom or lreland,
but the applicant is domiciled in England.

Scetion 9(3Y of the Act is, on first reading, a complex provision,
bul is the counterpart under the traditional rules w Art4 of the
Repulation regarding counterelaims. The basic idea is that onee the
English court is properly exercising jurisdiction over a martiage, it
rotaing that jurisdiction even if the nature of the relief sought
changes. Scetion 9(5) provides that the cour! has jurisdiction to
entertain proceedings for divorce, judicial separation or nullity of
muarriage, notwithstanding that the jurisdictional requirements of the
section arc nol (when those particular decrees are sought) satisfied,
it they are begun at a time when proceedings which the court has
jurisdiction to enteriain? are pending in respect of the same
martiage for divorce, judicial scparation or nullity ol marriage. This
subscetion contemplates (a) supplemental petitions by the petitioner
for the same relief on a different ground, or tor a ditferent form of
relief, and {by cruss-pelitions by the respondent. The court will have
jurisdiction to entertain the supplemental or cross-petition, even
though the applicant is not domiciled in England, provided it had
jurisdiction to entcreain the original petition and that petition is still
pending.

The cxercise of the English courts’ jurisdiclion in proceedings for
divorce 15 subject to rules requiring or ¢nabling the courl 1o stay
those proceedings in certain circumsiances. Thesc rules are consid-
ered later in this chapter.®®

# Az substimnted by the BEuropean Commuities {Matrimonial Jurisdiction and Todements)
Regulatives 2001, 31 200173140 MNote that the definitien of "Crunil Eegalation” in <5({ 1A
has been amsnded by the Esrupein Commnnitiss (Jurisalicion and Judements in kaar-
rimcial and Parental Hesponsibility Marrers] Hepuluions 2005, 5T 2052065

T Oy vittee of 2 5020,03) ur £5).

* Ber helow, para 10011

Jurisdiction
Nullity aof marmiage

Before 1974 the jurisdiction of the English courts to entertain
petitions for nullity of marnbuge was one of the most vexed and
dilficult questions in the whole of the English conflict of lwws, An
gnormous simplification of the law was cifeoied by the Domicile and
Matrimonial Proccedings Act 1973 Section 3(3) of the Act
provides that Eaglish courts have jurisdiction to cniertain such
petitions! if {and, subject to s.5{3], only if):

{2) the court has judsdiction wnder the Council Regulation; or

{b) no court of a Contracting State has jurisdiction under the
Couneil Regulation and either of the partics o the
marriage:

{i} is domiciled in England and Wales on the date when
the proceedings are begun; or

{(ii} died before t(hat date and either was at death
domiciled i England and Wales or had been habitu-
ally resident in England and Wales throughout the
period of one yeur ending with the date of death.

Subsection (b){i) is intcaded o cover the rare but stili theoretically
possible case where a person with sufficlent inlerest petitions for 4
decree that a marriape is void after the death of one or both of rhe
parties thereto. In theory, be ¢an also do so during the lives of the
PATLICS,

The provisions of s5(3) of the 1973 Act on jurisdiction 10
entertain supplemental or cross-petitions apply to nullity of marriage
d5 they apply 1o divoree and judicial separation. There is therefore
no need 1o repeat here the earlier discussion.

The exercise of the Engiish courts” jurisdiction in proceedings for
nullity of marriage is subjeet o miles enabling the court to stay those
proccedings in ceriain circumstances. These rules are considered
later in this chapter.

Dissoluting, separation or anmuhient of civif parnersfips

Section 221 of the Civil Partnership Act 2004 makes provision {or
the English court 1o make dissolution, scparation or nullity orders if
it has jurisdiction by way of 4 s21% regulation (fe, regulations
making provisions corresponding to the revised Brussels II Repu-
{ation), or, where no court has jurisdiction under 8219, cither party

* lmplementing the recommendations ©f the Lew Cornmistion; Lave Coon, Mo, <8 {1971,
pacas Ut

Ay wbetiluled by ghe Feiopead Communities {Matrimanial Jusisdietinn and Judpments}
Regalations 200H, ST 2000310,

M The hases far jurisdiction ars the same whether the marmaes 35 allemed w0 be vonl o
witiclabrls.

I Beloaw, pars 10011
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is domiciled in England on the date the proceedings are hegun and
the parties are regisiered as civil partners of each other in England,
and it appears (o the court to be in the interests of juslice to assume
jurisdiction in the case.™ Similarly, if no court has jurisdiction under
a 5,219 regulation the English court will have jurisdiction to grant a
nullity order, where either party is domiciled in England on the date
when (he proceedings are bepun, or died domiciled er habitoally
resident for one year in England and the parties are registercd as
civil partners of cach nther in England, and it appears 10 the court to
be in the interests of justice to assume jurisdiction in the case’
Additionally, where proceedings are pending and the court has
jurisdiction in respeet of one of the orders, the court may also take
Jurisdiction L0 make a ditferent Lype of order even if jurisdiction was
nol excreizable at that time™

Declarations as to stalus

—_—

Dreclafations as to status are not covered by the revised Brussels 1
Regulation, Accordingly jurisdiction is povemned by English lew.
Declarations us 1o slatus can be important as the proccdural method
of testing whether a forcign diverce or other matrimonial decree 13
cntitled to recognition. Pt TIT of the Family Law Act 1986,%
implementing a report of the Law Commission® enacted a com-
prehensive code of statutory rules as to declarations of status. It
applics to five types of declaratinns as to marital status specified in
5.33(1) of the 1986 Act. These are declurations (a) that & marriage
was at ils inception a valid nuarriage; (b) that 2 mardage subsisted on
4 date specified in the applicstion; {c} that a marriage did not subsist
ot a date so speeificd; (d) that the validity of a diverce, annulment
or legal scparation obtained in any ooty ontside England in
tespeet of a marriage is cntitled to recognition in England; and (e)
that the vafidity of a divorce, anmutmenl or legal separation so
nbtained in respeet of a marriage is not entitled to recognition in
England. No court may make a declaration that a marriage was at its
inception void®; such an allegation must be made in a petition for a
decree of nullity of marriage.

There is jurisdiction to make a deelaration if, and only if, cilher of
the parrics to the marriage concerned s domiciled in England on the
date of the application, ar was habitually residemt in England
throughout the period of one year coding with that date, or died
beforc that date and either was at dearh domiciled in England, or

M 21

M 221(2).

=33

% Fur o vailigue of the Family Lase Act 1956, sco Lowee, (2002) 32 Fant, Law 29,

W Dagbaratinong i Famifle Magers, Lie Come Mo, 132 [TU64). ) _

* The inheren: jurisdiciice of e High Court formerly relied on as a basis for mulaoe vertaim
types of declaraliong ms 10 srars is excluded: Family Law Act 1486, s5H(4].

¥ Fumily Law Al 1950, s5H{S ).
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huel been habitually resident in England throughout the period of
one year ending with the dare of death.*

The domicile and hahitual residence of an applicant wha is not a
party to the marmiage is immaterial; the court must, however, refuse
1o hear an applicarion made by such a person if it considers that he
dees not have a sofficient interest in the determimation of the
application.®t

The manner in which the conrt is to exercise its jurisdiction is
dealt with in £58(1) of the 198G Act. Where the proposition o be
declared is proved to the satisfactiom of the court, the court must
make the declaration vnless 1o do so would be manifestly oontrary to
public palicy. The Law Cammission indicated that the reference to
the court being satisfied was intended 1o make clear that the
standard of proof is high and that the evidence must he clear and
convincing *? [t may he douhred whether the statutory words actually
convey that meaning.

At any stage in the procecdings, the cour may, an its awn motinn
or on the application of a party, send the relevant papers to the
Attorney Cenerzl, in any case, the Attorney Genersl may intervens,
and may argae any question which the court considers it necessary to
have [fully argucd.* Whether or not the Attorney General is
invalved, a declaration made under the 1986 Act bindds the Crown
and ali cther persons.*

With regard 0 same-scx unjong, onee the provisions of the Civil
Partnership Act 2004 are in force, any person may apply to the
English court for a declaration of validity or otherwise of a ¢ivil
partnership, or the validity or otherwise of the dissolution of a eivil
pactnetship.s® Howeser, the court may make such a declaration 1f,
and omly if, either of the partners is domiciled in England and Wales
on the date of the application, or has been habitually resident
throughout the period of one year ending with that date, or died
domiciled or habitually resident for one year in England and Wales,
and the two people concerned are civil partners of each other and it
appears to the court to be in the intercsts of justice (o assume
jurisdiction,

SraviNG O MATRIMONIAL PROCEEDINGS

As a result of the many and various goounds of jurisdiclion available
for divorce, legal separation and nullity, it is quite possible that the
parties may each start proceedings relating to the same matrimonial

a0 fhid 5 55023 These jersdictional mules correspond Lo (bose which povarned jurisdiction to
prant o desree of aolliey of marmiags before the Eveopean Regulatians were enacted.

" Family Law Act 1486, 5.55(3).

A Law Cor. Mo, 132, para 3,57, 0285

A+ Hammily | awr Act 1986, x59.

A Tamily Laow Act 1086, s 3302).

¥ Chl Partaership Act 2004, s [BL.

M Clvil Partocrship Act 2004, 5,224,
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matters in the courts of ditferent countries. The effect of the rules
guverning any possible stay of the English proceedings has been
much reduced by the Regulation,

The Regnlatinn provisions

The revised Brussels 1T Regulation, following the model first foand
in tha 1968 Brussels Convention on jurisdiciion and the recognilion
and enforcement of judgments in civil and commercial malicrs (now
replaced by the Judgments Regulation), adopts a civil law approach
to the question of fitisperdence, the existence al wwo (or {nnmru}
proceedings in relation (o the same matter in different countrics.

Article 19 provides rhar, where proceedings telating Lo dwm'r‘:ﬂ-_.
legal separation or marriage annulment between the same parties
are brought before courts of different Momber States, the courd
second seised must af its own molion stay its proceedings until such
time as the jurisdiction of the court first scised Is established.
Whete (he jurisdiction of the court first seiscd s established, the
court seeond seised must decline jurisdiction in favour of that court.
In that case, the party who brought the relevant action before the
court secondd scised may bring that action bulore the court first
seiscd ¥ Whether preliminary procecdiogs are proceedings relating
10 a divoree, legal separation or marriage annulment, 1% 4 matler for
the characterisation of the cour seised of those preliminary proceed-
ings, and a court potentisily second scised should ascertain the
decision of the court potentiatly frst seised by dircet judicial co-
nperation.® )

Although it could be argued that the absoluie nature of the Jis
peitelens rule serves Lo promote a race to litigate in country perocived
(0 give the applicant a particular advantage,®™ it must be remem-
hered that the jurisdictiona] rules do provide for a real connection
hetween the applicant and the forun. A spouse who wishes to avail
him or herself of the jurisdiction of a Member State to which the
respondent has no connection has (o have been habitually resident in
that state for voe year, or for six months if also o national of that
state (or Jomiciled in that stailg in the case of the United Kingdom
and Ireland), thereby limiting the race to court to situations in which
the marriage has lrue connections W more than onc Member Statm_a.
It may, however, be doubted whether any sort of race to court s
desirable in the context of matrimenial disputes,

T ARLIH(EL

B A INE Are i defiees whett 2 eonrt is seised of @ watter: cither when ibe deurneint
instifuting the proceedings 7s Jodeed with the wourl, of if The document hus o be served
pefare heing lodged o the time when it is received by the sutherity cespoasible for scrvics,
prordded bt ke applisant has not subsoguzatly Failed to tuke the steps he was required ta
tube either bo have servioe effected o Le respendent o w Bdve e document [slgsd with
Lhes wusualL,

T ivwnnes frorivdhiceioer ) [AN3S] EWICA Civ. 63 {2005} 149 3.0T.R. 115, per Tharpe BT,
an pATa A, The case involved a French judicial hearing desigred b enable the possibility of
recorciliation o he explaced and seeo a8 distinet from possihle divarce procecdngs.

0 see penerally Trugw, |2000] Fam. Law 253, Mostyn, [2001] Fam. Law 359,

Staving of Mutrimonial Proceedings
English law

Schedule 1 to the Domicile and Matrimonial Proceedings Act 1973
makes provision for matfimonial procecdings in an English coutt to
he araye in favour of the coort of anather conniry in coriuin
siations. Under the approach adopted by the Buropean Conrt of
Justice in Owwsne v Jackson™ {3 case concerning the Judgments
Ecgulation), a court having jorisdiction under Arts 3 @ 5 of the
revised Trossels TT Repnlatinn will have no power o decline 1o
exercise that jurisdiction on forum non conveniens grounds even in
[avour of the courls of a non Member State. A stay of English
matrimonial proceedings will therefore be possible only where
Jurisdiction is taken nnder the traditional English rules in accordance
with ArLT of the Repulation, that is where no court of a Member
Stare has jurisdiction under Arts 3 o 5 burt the applicant is darmniciled
in England and Wales.

It is possible for procesdings affecting the same marriage to be
bezpruns in both England and Scotland, in ooe case o the basis of the
habitual residence of the respondent and in the other on the basis of
the habttual residence fir a year of the applicant.™ It is unclear
whether there remains any possitility in this contexst of applying the
doctrine of forum no comeenters @5 Detween the dilferent parls of
the United Kingdom* Tt Is equally unclear whether A1 of the
Regulation giving priority to the court first scised applies: it speaks
of the “vourts of different Member States" bul, for reasons discussed
elsewhere, s the effect of Ar.66 may be that the courts in England
and Scotland are o he treated as if they were courts in ditferent
Member Statcs.

O ligaiory stays

Paragraph & of Sch.1 wo the 1973 Act contains provisions obliging the
English cours in certain circemstances to stay proceedings wherg
oher procecdings in respect of (he sume mardape are pending inoa
“related jurisdiclion™. Related jurisdictions are those wilthin the
British Tsles.”® They jnciude Scotland and Nowthern Irgland: for the
Teasons just given, it is unclear whether the Regulation allows the
continued application of Lhe roles as W0 obligalory slays in cascs
involving oilwer proceedings in those countries. Guernsey, Jersey and
the Isle of Man, not Member States, are also “related jurisdictions’;
if the English court has jurisdiction under Art.7, the rules as to
ablivalory slays would be applicalde.

B {lare C-2H1A12. See parn 5047,

5 fepulabon, Are 3000 a5 mferpried by At b,

M ef, Crnenringy v Seosislt Daidy Record and Sreadee Mol Lrd [I005] ML E. 538 4 cuse on
the Brussels Conventian 1968 but applied 0 2 Judpoannts Rerulation context i Lamnon v
Seoeieh Doty Revord amd Scenelay Mag' Led [IHM] EWHHD 259,

4 Nee pueay TR angd 1415, Delow,

5 Bch 1, para 3{2).
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Paragraph 8 provides that where before the beginning of the trial
or first trial in any proceedings for divorce which are continuing in
an English court it appears to the coort:

(2 thut proceedings [or divorce or nullity of marriage in
respect of that marriage arc continuing in @nother jurisdic-
tion in the British Isles™, and

(h) that the partics to the marriage have resided together after
its celebration,; and

{¢) that the pluce where they resided together when the
proceedings in the English court were begun, or last I.'E:SIC[E:E[
together before those proceedings were beghn, is in that
other jurisdiction; and

td) that cither of the partics was babilually resident i that
jurisdiction throughout the year ending with the dute on
which thcy last resided together before the date on which
the proceedings in the English court were bogun,

the English coust must order the proceedings to be stayed. The
object ol this provision was to give jurisdiclional priority to the
country most closely connected with (he marriage, that is to say lo
the country to which the marriage may be said to “belong™

Discretionary stays

10015 Where before the beginning of the Irial or first toal in any
matrimonial proceedings, other than proceedings governed by the
Council Repulation, which are continuing in the court, if appears to
the court:

(&) that any proceedings in respect of the marriage in question,
or capable of affecting its waliily or subsistence, are
continuing in anather judsdiction; and

(b} that the balunce of fairness (including convenience) as
hetween the parties to the marriage is such that it is
apprupriate for the procecdings in that other jurisdiction to
be disposed of before further steps arc taken in the
proceedings in the gourt,

» There wre detuilsl rules placing the parlies uader a doty to femish partlediors of
[:urnc.::din‘u_:i in viher purisdictions: fhid . Scha, para,T.
5T Lawe Com. Mo 4B {1972}, narLih,
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the Enplish coort may if it thinks fit order that the proceedings
hefare it he stayed

This discretionary power may he exercised on the cour’s own
motion ay well ax on the application of a party to the marriape. Tn
congidering the balanee of fairness and convenicncs, (he court must
have regard to all factors appearing to he relevant, including the
convenmience of witnesses and any delay or expense which may result
from the proceedings being stayed, or not being stayed. The court
will exercise its discretion on the same basis as in foren non
conveniens cases, using the principles set out in Spifiada Maritime
Corp. v Consufex LfL% Thut this was the comect approach was
estahished in the House of Tords in De Duampicre v e Dampierre ™
a case which illustrates the operation of the rules on discretionarny
stays,

H was a Freoch anistocrat whose family cstates produced
cognac. He married W, also a French national, in France in 1977,
‘They moved to England in 1979, where their only son was borm in
1082, In 1985, W touk the child to Noew York and the marriage
broke down. H began divorce procecdings in France in Muy 1985;
W pctitioned for divorce in Eogland in July 1983, and H sought a
stay of thc English procccdings. Although unsuccessiul in the
lower courts, H suececded in the House of Lords,

The decision in the Jower coorts was bascd on Lhe fact that a
maintenance order would be made in favour of W in the Enplish
proceedings, but that under French law a finding that she wag
responsible for the failure of the marriage would lead to a denial of
any suck order. The House of Lords, following the Spilieda
approach, held that the financial advantage W might gain (rom
nrocecding in England was only one factor. Given the tenous
nature of her links with England, it wag logicul and not unfair to
allow the litigation between the parties, both of whom were French
and who had married in France, to be conducted in the courls of
that country.!

The English court has power, which will be very sparingly
gxercised, to grant an injunction restraining the continusnce of
forcign matrimonial proceedings.”? ‘The principles applicable are

W Domigile amd Mzthmonial Froccodines Aot 1993, Schul, para? as ameoded by the
Luropsun Communitics {Matrimanial lurisdiction and Tedgmenis) Reguolations 2001, SI
20007310, See Mykon v Myston (VU773 7 Fem. Law 244; Shemahadiand v Shepashadfiond |1951]
1 AN ER, 128, Thyssen:Borontszs v Thywserr-Bomremisza [1946] Lam. 1; 8 v § {Masrimeareial
Froceedings: Aperoprare Foren) [11997] 1 W.LE, 1200, For the dischacie al stays, and Lthe
eifect of a stoy on powers o make ordors as to fnandal aod ofher ancillany matters, see
Dormicile and Matrmanial Progecifings Aot 1973, Sch. ], paras 10 and 11,

W [ISETT AT 450 see atbones, para 5007,

196 ALC, 92 Were tha faots o recur, Lhe ouleome would nose he diflerent: the French
rracecdings, heing in anolher Muncber Starc, woeuld hiave poorily ander Art 19,

U Pur srther illnsmations, soo & v B ARGowe Sty of Proreedirgsd FI04] 2 FLR. 1036 (sray
refiesed}; 1w (nisdicion: Fouee Comveniens) [1993] 2 FLLR, 600 (stay gramied |, Sade v
Chober |2002] EWCA Civ 125, |NH3] 1 FLE. 192 {skay refinsed).

W e g Heeggin ¢ Memcon [1983] 2 TLLR, 383,
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again thosc developed in nor-matrimonial eases, Le., those in SNL
Aérospatiale v Lee Kni Jak ® Following the decision of the Eurepean
Courl of Justice in Tuener v Grovitt™ this power will only be
available in the ¢ircumstances where the Repulation permits residual
jurisdiction wnder the traditional rules.

CHOICE aF Law
Divorce

The question of choice of law has never been prominent in the
English rules of the contlict of Lows relating te divorce, which has
always been (reated as primarily a jurisdictional qucstion. On the
one hand, as we shall see,®™ English coutts when deciding whether to
recopnise foreign divorces have never examined the grounds on
whicl) the decree was granted [n order to see whether they were
sufficienit by English domestic law. On the other hand, when English
couris have themselves assumed jurisdiction, they have never applicd
any other law than that of Enpland. In mazked contrast, courls on
the continent of Burope have, since Lhe beginning of this century,
often applied foreign law, wsually the law of the parties’ natinnality.
"I'his has somctimes ivolved them in very cumplicated problems,
especially when the partics are of diffcrunt nationalitics. The Tiuro-
pean Commission issucd a Green Paper in March 2005 on applicable
law and jurisdiction in divorce malters® inviting comments on the
current situation and proposing 2 number of possible solutions
including the harmonisation of Europuan contlict of laws rules on
applicable law,

In English law, the only possible altemative 10 the fex fori would
he the law of the domicile. No differenee between them could exist
before 1938, because Tnglish courts did not cxercise jurisdiction
unless the partics were domicifed in England. When this did beeome
possible, the Court of Appeal assumed without discussion that
nevertheless English {aw was still applicable®™; and this was con-
firmed by a legislative provision last enacted as 5.46(2) of the
Matrimoninl Causes Act 1973 % This provided that in any proceed-
inps in which the covrt had jurisdiciion by virtue of that section, the
issucs should be determined in accardance with the law which would
he applicable theretn it both parties were domiciled in England at
the time of the proceedings, £, English law. This subscotion was
repealed in 1973, bul this was not mtcnded o alter the Jaw.* Tlence,

#1087 A, B71 see above, parLs 1115,

W Cage (0-150002 . See ChOD, para 30056,

1 Belovw, para H-027.

e DO 2005)52. fioal,

o Zamedii v Sonplie [ 1R &4 T.LR. 350,

i Re.enacting carlier lepislation going back Lo the Law Reform (Missellavcous Provdsion:)
Aot e

* Law Com. Mo, 458, para HE-LLE
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if 4 spouse habitually resident in England but domiciled abroad
wishes to obtain a divorce on a ground recognised by the law of his
domicile but not by English law, the Enplish court cannot assist. To
requite English cowts to dissolve marriages on cxotic foreign
grounds would be distasteful to the judpes and unaceepuable o
public opinion, Conversely, il the English court can grant a divoree
under the terms of the 1973 Act, it is immaterial (hat the law of the
damicile has no comparable ground of divorce. This approuch can,
of course, cause problems where the law of the parties’ domigile
dues not recognise the divorce, bul this has been held to be
irrclevant,™

Scparation

Unlilce divotee ¢ vincnle matrimonit (dissolving the marriape bond), 10018

judicial or legal separation was a remedy grunted by the ecclesiastical
courls before 1858, Its principal effect was (and is} (o cntitle the
petitioner 10 live apart from the respondent, but not to dissolee their
marriage nor enable cither party to remarry. It is little used today;
the remedy is sought chietly hy persons who have religious seruples
about divoree. It his never been doubted that the English courts will
apply English domestic luw und no other, even if the parties arc
domiciled abroad.

Nullity of marriage

The question of what law governs the validity of o marriage was
congidered in the previous chapter. It was there poinced aut that the
formal validity of a marriage 15 governed {in general) by the law of
the place of celebration, and capacity Lo marry {in general) by the
taw of cach party’s antenuptial domicile. There s more doubt about
phiysical incapacity, which may be governed by the fex ford or possibly
by the law of the petitioncr’s domicile, and consent of parties, which
rnay be poverned by the law of each party’s anicnuplial domicile or
possibly by the lex ford. There is no need to repeat the former
discnssinn of these malters 1o (his chapter. But something should he
said on the question of whether a marriape could be annulled in
England on some ground npknown to GEnglish Taw,

The grounds on which a marmage is void or voidable in Coglish
law are clearly set out in s5 11 and 12 respectively of the Matrimonial
Causes Act 1973 as amended, and the bars to relief in the case of
voidable marrizges in 5,13, Scetion 14(1) provides thar whers, apart
fram the Act, any matter affecling the validity of a marriage would
undler the rules of private international law full o be detcrmincd by
reference fo the law of a foreign country, nathing in ss 11, 12 or
13(1} shali preelude 1he delermination of that matter by that foreipn

m Jl’é;grw v Kopur [1284] TLE SH: Croba v Ceebe PHEER] EWOA Che 949 [2003] | FLLE.
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faw, or require the application to the marriage of (he grounds or bar
1o relief there mentioned. This subsection seems to Jeave open the
question with which we are concerncd.

Of course 2 marriuge could be annulled for failure to comply with
the formalitics prescribed by the law of the place of celebration,
however much thase formalities might differ from those of English
domestic law.™ And a marriape could be annulled if the parties were
within the prohibited degices of the law of their antenuptial
domicile, cven though they might have capacity to marry by Eoglish
domestic law.?? But could a mardage be annulled in England on
some ground guite unknown e English domeslic law, eg, lack of
parental consent™ or mistake as to the attributes of the other
spousc?™ Tn the furmer case, it is possible that the English court
might fall back on tradition, characierise the impediment a5 a
formality, and treat it as immaterial if the marriage was celebrated in
England™ or Scotlund™ but as invalidating the marriage if it was
celebrated in the country by whaose law the requirement of purental
consent was impnsed. But, as we have seen,”™ therc are grave
objcclions 10 this course. Tn the fatter case, the impediment could
not by any streich of the imagination be charocterised as a formuality,
and the court would be squarely faced with the question whether a
marriage could be annulled on some ground unknown to English
luw. There is no English authority on this question. All that can be
said is that there is no repurled case in which 2 marriage has been
annufled on any such ground.

In Vervacke v Smith,™ the House of Lords refused to recognise a
foreipn decree annulling a marnrjage celcbrated in England on the
ground (unknown to English law} that il was a mock marriage. The
implication is that the English courl would not annul & marriage on
such a pround.

RECOGNITON OF DIVORCES, SEPARATIONS AND ANNULMENTS

The simplc statement in Le¢ Mesurier v Le Mesurfer™ thut domicile
was tho true test of junsdictinn did not exhaust the lssucs surround-
ing divorce. Many other countrics, notably those in the civil law
tradition. procoeded on a quite ditferent basis, for example that of
nationality. A failure on the parts of the courts of one country to
recognise the decrces granted in another country ereates a “limping
murriage’” valid in some parts of the world bul jnvalid or dissolved

TLSpg, e Perthiceme v Destau (19301 AT, T4 (marriage i clerch without cival ceremnny].
. Srrornarr L B vl ) (LATTY 3 P L (finst cousing).

T Sop hgden v (e [TQ0R] P 46 (Fronch $a).

T S AT fon v Migord [1723] O 130 (Cierman law'h

5 Charonint v Motz (13803 2 Sw. & T 6T Opefers v Clgdie, [1B] T 40,

™ Lodge v fodyge (1963) 107 5.0. 437,

*? Above, para, S-006

W R3] 1A, 145,

1805 AL 517, 540,
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clscwhers, with inconvenient consequences for tho parties. The
liberalisalion of the bases on which jurisdiction could be assumed, a
feature not only of English law bat of thal of many other countrics in
reeenl decades, requires a comresponding liberalisation of the rules
governing the recognition of foreign decrees if the limpinge marriage
syndrome is to be kept within bounds, Recopnition cannot, however,
be wholly automatic: the English courts nced not accept every
assertion of jurisdiction by a foreign court. Balancing these consid-
eratzons makes for a certain necessary complexity in the law.

The law on the reeopnition and enforcement of decrees granted
outsice England and Wales depends in the first place on where the
decree was pranted, and in some instances on the type of decree
under censideration in the English court.

European rples®

Although the revised Beussels 1T Regulation contains detailed rules
as to jurisdiciton in matrimenial causes, its most important role is
ensuring the proper working of the inlernal market in the area of the
free movement of persens by providing for the muotual recagnition
and enfor¢cement of divoree, legal separation and mamiage annul-
ment throughowt the European Union ®

Article 21(1) provides that a judgment given in & Member Stale
must be recognised in the other Member States without any special
procedure being required, a judgment being one for divoree, logal
scparation or marriage annulment whatever the judgment may be
calh._“:{], inclnding a decree, order or decision® However, this auio-
matic recopnition is subject to the fact that any interested party may
upply for a decision that the judgment not be recognised.** The
grounds for non-recognition are limited to those listed in Art.22:

(2) that recognition is manifestly contrary to the public policy
of the Member State in which reeognition is sought;

(b} where the judgment was given in defaull of appearance,
thal the respondent was not scrved with the document
which instiluted the proceedings, or oot so served in
sufficient time o coublc him or her (0 arrunge a defence;
utiless the respandent acecpted the judgment unequivocally:

{c) that the judgment is irreconcilable with a judgmenl in
proceedings between the same parties in the Member State
in which recognition is sougeht; or

(d) that the judement is irreconeilable with an earlier judgment
given between the same parties (o another Member State,

" See gemerally MeBleavy, (2004] £3 TC. LG §15, at via330E
"E WY the exeepliom of Dermack,

R Am2

B Art 231
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o1 in & non Member State where the judgment is catitled to
reeaghition in the Member Swte in which recogmition is
sought.

Ln practice, (he availability of the public policy ground 1s catremely
limited: neither the jurisdiction of the Member Statc pranting the
decree which is the subject of recogaition®™ nor the substance of thit
decision™ may be reviewed, and recognition may not be refused
becanse the decree was granted on # basis unknown to the law of the
recopnising State™ This mouas that the public poficy ground will
only be available in extreme situations as the Duropean Junspru-
dence under the Judgments Regulalion®” demunstrates:

“Recourse Lo the public-policy clause . . . can be covisaged only
where recognition or enforcement of the judgment delivercd in
afiothcr Contracting State would be at vaniance to an unaccept-
able depree with the legal order of the State in which enforee-
ment is sought inasmuch as it infringes a fundumental principle
.. the inlringement would have to constitute a manifest
Treach of & mule of law regarded as essential in the fegal order
of the State in which cnforcement is sought or of a right
recogniscd as being fundamental within that legal order”.

" 10-023 The second eround for refusal, relaling to defanlt of appearance of

the respondent, is qualified by references (o cases in which the
respondent has aceepted the judgment unequivocally. So, wherc the
respondent has acted subseguently in shch a way as o r[ﬂy un lhz-}t
judgment, such as remaurrying, the ground will not he available, This
ground is mirrored in the non-recognilion Provisions of the Family
Luw Act 1986 ‘ N ‘

The tast two grounds deal with irmeconcilable judgments. Ihur:.: is N0
requiremend that the judgments contain the same cause of action so
once the marriage has been ended in one particular way, e.g. by
annulment, & court may Dot recognisc an dltcmative termunalion,
e.g. o divorce. The pround is extended ta carlier decrecs of nom-
Member States as long as (hey fultil the conditions necessary for
recopnition in the recognising state. However, since mMere are no
provisions for a stay of proceedings in the couris of a Member State
when the courts of 1 non-Member State are already su::1s-:d_._ it =
possible that irrceoncilable judgments will be pronounced in the
courts of a Member State and a non-Member State. The RJ::_gulatmn
provides no answer ta the resulting problem, but the spiriy of the
Regulation suggests that the judgment of the Member State would

be preferred.

H A

AT A,

AT

T Qee paca 7=, aune, _

B e C-TA Kromabeck o Hamberki [J000] ECR 1-195 2t para 37,
¥ B heloww par 10 046,
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Traditional rules — decrees granted in the British Tsles

Judiciul divorce has been available i Scotland sinee the sixteenth
century, bul in England only since 1858 and in Northern Ireland only
since 1939, The question of whether English courts would recognise
[orcign divorces first arose carly in ihe ninelcenth century in
conneetion with Scottish divorces. In £ v Laffa® the accused, who
was married and domiciled in England, induced his wife to divorec
him in Scotland after a residenee there of 40 duys. He then returned
to England and went through a ceremony of marriage with anather
woman. Ha wag convicted of bigamy and sentenced to transportation
for seven years®; and all the judges resalved Lhat no sentence of any
foreign country could dissolve an Cnglish marriage,

It became inereasingly difficalt to determine what constituted “un
English marrtage™ within the meaning of this resolation. In a serics
of cases decided by the House of Lords, it was pradually settlad that
a Scottish divoree would be recopnised in England if the parties were
domiciled in Sootland at the dule of the institution of the proceed-
ings,* but not otherwise.

The gulomatic recopnition throwphout the United Kingdom of
decrees of divoree prunted under the law of any part of the British
Isles was first provided for, on the recommendation of the English
and Scottish Law Commissions,”! in the Reeoenition of Divorces and
Legal Separations Act 1971, The new provisions wore nol tetrospoc-
tive and applied only o diverces and judicial separations pranled
wlier the end of 1971 or in Nonthern Irelund after 1973)% The
Family Luw Act 1986 removed this time-limit, providing for the
automatie recognition of divorces and legal separations whether
granted before or after the commencement of the 1986 Acl or
before or after the commencement of the 1971 Act.™

The Family Law Act 1986 also hrought nullity decrees within (an
improved version of) the cxisting statutory rules relating 1o Jivorees
and lepal separations ¥ Seelion 44(2) now provides for the automatic
reeoguition throughout the United Kingdom of divorces, annolments
and judicizl scparations granted at any time by 4 court of civil
jurisdiction in any part of the British lsles, including the Channel
Islunds and the 1sle of Man.

Such decrecs cunnot be questioned in Tingland on any ground of
lack of jurisdiction. Recopnition may, however, be refused in the
discrction of the court in limiled cireumstances cxamined below #

11 Hass. & Ry, 237,

“ The sentence was remitted afier onc or reo veass: 2 CL & F. 470

Y fareey v Farie (1852 B App. Cas A3; of. Waremder v Brrendor (1835 2 CL & F. 4.

" fhdphin v Roting (1E59) T 1L 30 Seow v Goped (13495 LR, 3 TLL. 35,

¥ Law Clom. Mo, 34 {Seorn Law Com. Moo 16} (1571, paras].

* Beaugnition of Thvarces and Lepal Separdtions At 1971, 5.0 Damicile and 3atrimonial
TFroceedinges Act 1473, 5 5(2113).

™ Family L Aot 1980, s 44020, 5251100, (3 500 Foroganion of Fiveggn Salbty Decrees, 10w
Cnm. Mo 137 (1984, punicd 13,

T et generally the Report cied i the preceding note.

¥ Delow, para [IHMI
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The provisions in the Family Taw Act 1986 as to the recognition
or non-recognition of the validity of a decree granted elsewhere in
the British Tsles apply in relation to any time belore the coming inte
effeet of those provisions as well ag in Telation to any laier time, Dut
not 50 as to affeet any property to which any person became entitled
before that date,” or to affect the recognition of the validity of the
decree if that matter had becn decided by any competent courl in
the Tritish Tskes before that date ! In the Jatter case, the policy of the
Act is not 1o disturb the position reached as a result of litigation.

Cuerlain extrajudicial divorecs granted in the British Istes belore
TJanuary 1, 1974 and recognised as valid under the common law rules
applicable before thut date remain entitled (0 recognition in
Enpland. The relevant pre-1974 recognition rule is that in drnifage v
Att-Gen,? under which divorees recogniscd as valid under the law of
the spuuses’ common domicile were reeognised in England ® subject
to u residual diseretion not to Teeognise if justics so required.?

Apart from those exceptional cases, s.44( 1) of the Family Law Act
1986 provides that no divorce or annuiment abtaincd in any part of
the Pritish ITsles shull he reparded as effective in Tngland unless
granted by a court of civil jurisdiction. It is no longer possible for
parties seeking a divoree 1o resort to the various ecclesiastical courts,
such as (hat of the Greek Orthodox Charch or the conrt of the Chicl
Rablv. So far as annulments are concerned, Lthis proviston was New
but stated what had been the position at common law, A mullity
decree pronounced by a Roman Catholic diocesan (ribunal his never
had any effect on the civil, as opposad to the ceelesiastical, status of
the parties.®

Traditivnal rules — overseas decerees?

In the period before 1972, English judpes developed @ number of
rulcs for the recognition of foreign divorces. Owver time, the rules
beeame more and more liberal; in all of them, the basis on which the
foreign court assumed jursdiction,” and (he grounds on which it
prenounced a divorce,® were hoth equally irrelevant.

(1 Under the carliest rule, sometimes calted the rule in Ze
Mesurier v Le Mesurier,? a foreipm divorce way recognised in
England if the parties were domiciled in the Joreign country
at the commencement of the proceedings.

= 4 April 1985

! Family Law Act T060, »32(2),

7|1906] P, 13,

> e far-ihei v Hee-Shefi (hie 2) [1933] B 220, Quoreadté v {ureeshd [1972] Fam, 173,

* Churashd v Queedled | 1972F Fam. 173, 2000

3 of B Roifo v D4 B, 195% 5.C, 75, 74

& Diegrees nhiainesl culxide the Buropean Union with the exceplion of Denmerk.
 Ropinson-scod v Kobinsor-Sroe [LO38) T, TN, H8; froleka v Trulha 1900 1 AC 33, 66,

4 Bagery Boger [LO06] P_ 208, Wil v Wand [1W37] P 254 fudvha v fedyte [1969] 1 AUC, 52
T 11898 AT FLT
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(23 Under the mule in Amitage v An-Gen, ! a foreign divorce
was recugnised in England if it would be recopnised by the
courts of the country in which the partics were domiciled.
Thy justification for this extension of the original principle
that oaly the courts of the domicile could change the stalus
of a married couple was that if those conrts rcéugnised the
stalus of the parties as having been changed, that change of
status should be recognised in England.

(3} The courts then came to0 recognisc that “it would b
contrary to principle and inconsistent with comity if the
courtts ot this county were to refuse to recopnise a jurisdic-
tion which muads meurandis they claim for themselves, ™
As the English courts had heen given jurisdiction to grant a
dwprce on the petition of a wife who had heen ordinarily
resident in England for three years, the principal effect of
what was known as the rule in Tmvers v Holley!? was to
secure the recopnition of 4 foreign divoree obtlained by a
wife afler corresponding residence in the foreign counlry.
The rule applied even if the divoree was granted before the
relevant English jutisdictional mile was introduced.’*

{(4) Fimally, under the rule in fndyia v fadvka,™ 3 cuse in which
the House of Lards subjected the English rules for the
recopaition of foreign divorces 10 a searching analysis, 4
foreign divorce was recognised in FEngland if there ‘was a
“ruul and substantial connection” between the petitioner or
the respondent and the farcign country where the divorce
was obtained, ep. because of nationality or resideace or
buth. The criteriom of “real and substantial conmection”
proved difficult to interpret and large numbers of people
simply did not know whether or aot (hey were married, and
if 0, to whom. Fresh legislative mtervention was plainiy
required, and a maodel ¢came to hand in 1968, when the
Hapue Conference on Privale Inietnational Law produced
a Convention on the recognition of divorces and legal
separations 1=

The provisions of this Convention were originally implemented by 10028

the Recognition of Trvorces and Legal Separations Act 1971 now
teplaced by more liberal provisions in the Family Law Act 1986, The
Famuly Law Act 1986 provides in 43 that an overseas divoree or

W 90s] B 135,

n ﬁ:u’rs B Holdew [1932] P. 246, 257, per Hodson L. See gonerally Hill, (2001 S0 100,60,
£ [1953] P, 245,

1 fwelylar v deedylon [1969) | AUCL 2D

MO[Lsan] 1 AL 33

¥ For the text of the Convention and eortmenl Lhereon by Anton, szc (1069) 16 LOLE

6206143, G5T-004. The Lext and & commenany also appear in [aw £ S s .
Cum. Mo 16} {1970). ¥ prear in Law Com. Mo, 33 {Seol Law
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legal separation musl be recognised in the United Kingdom i, and
omly if, it is entitled to recognition under the Act ur some other
stafutnrgrr provisions.’* ‘The effect af this imporiant provision s
retrospectively to abolish for all purposes the common law Tecaeni-
tion rules, including those in Armitage v Au-Gen; Travers v Hofley
and Indyla v Fndyka and also to preclude the courts from developing
further judgc-made rules of recognition.

Recpuirements for recognifion

The Family Law Act 1986, though in almost ‘all respects a2 distinet
improvement on the legislation it replaced, makes use of a trouble-
some-distinction between divorces “oblained by means of judicial or
other proceedings” and other divorces. The nature of this distinction
betwegn “proceedings” and “nun-proceedings” divorces 15 maore
conveniently exploted in a later context'; the rules now to be
examined arc those applicable to “proceedings™ divorces, whlchlam
by far the most common. Such a divorce (or legal separution)
obtained in a countey outside the Britsh Isles is entitled o recogni-
tion in England if {a) it is cffective under the law of thal Cﬂu[ltrjf'g‘;
and (b) al the date of the commencement of the proceedings,
either party to the marriage was habitually resident or domiciled in,
or was a nationil of that country.<®

{i) FEffecctive

The first requircment is that the divorce or separation must have
heen effective under the law of the forcign country in which it was
ohtained, A forefgn divoree may of coursc be elfective for some
purpases but nol [or others: thus it may be clivetive to restore the
spouses 1o the status of single persons, bul ineffective Lo destroy the
wife's right t0 mainicnance from her husband, Presumably “effec-
tive” here means (in the casc of  divoree) cifeetive to dissolve the
marriage. The divorce or separation would presumubly not be
effective if, e.g. the forcipgn court had no internal competenee under
its own law to grant i12'; or if the foreign decree is not final until &
specified period of time has clapsed, or until a decrec absclule is
pronounced, or while an appeal is pending. A divoree will be
recopmiscd as “effective™ il the substantive rulcs of the foreign Luw

Ih ] hege clhr statutory provisions, seeh as the Indian and Cobmzal Divoros Jusictian A
1926 arc of very Timited hnportanss, Ao argueient taze the Foovign Tudgmant: (Reciproal
Eitrrecmert] Act 1933 was relevand in the context o 1he recopnition ol m‘grwas_dwﬂmcs
wicts Tejected], 11 38 submittedd Tighily, i Mepdes v daples [1953] Fam. 14 {not follewing dicta
to the contruy 10 Varaeke v Sith [L981] Bam TT at 1251200

14 xpe below, parac [TH3E )

12 Fumgily T Act 1986, =5 46{ | M)

1 aadaE)e ).

s AR WD . _

A Nep A v Adars [1971] T 183, where @ Sowthern Rhodegian divores was refused
recopnilion in Haglamd because the judpe who pronaunced il bad aot taken the aath of
alfczianes or 1ke judicial cath in the presailazd forma.
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have been followed; questioms of proof which may arise. for example
a5 0 whether o letter of divorce had aclually been delivered, are
matters for Coglish law,? “Effcetive™ has been held to imply a less
rigorous standard than “valid™: it can mean a decree which, although
invalid per se¢ in the granting state, s none the less o he treated as
valid by wvirtue of some supcrvening legal decision or cquitable
prnciple soch as esioppel® The requirement that the divorce or
separation must have been etfective under the law of the foreign
country has imporiant implications for the reeopnition in England of
divorces granted in federal states where divorce is A maticr for S
as uppased to federal law, eg, the United States. This matter is
considered below.*

{if) Personal conneciing faciorn

If the divoree or separation is in this senve effective, ity recopnition
depends upon the existence ot the date of the commencement of the
proceadings of one of the spectfied links hetween anc or both patiics
and the country in which it was obtained, fe habitual residence,™
domicile, or naliomality. For this purpose, “domicile™ has two
alternative meanings,®® The first is that the party concermoed wais
domiciled in the relevant foreign country under the normal tules as
o domicile in English law. The second is domicile according to the
law of the relevimt foreipn country “in fomily mutters™; this last
phrase ensures that if a country has differing concepts of domietle, as
has England since the Civil Jurisdiction and Judgments Act 1982, it
is that concept relevant to family law which will be used.

If ihere are cross-procecdings [or divoree or separalion, it s
sutficient if the jurisdictional tests were satisficd at the dJate of
commencement of either the original proceedings or the cross-
proceedings, and it is immaterial which of them led to the decrec.
The decree rust in other respects be enlitled to recognition, eg. it
must he effective under the law of the country in which it s
grantcd X

In some countrics, a logal scparation can be comverted into &
divoree afier a presenibed period, eg, one year. The Acl provides
that in such a case if the original lepal separation was entitied to
recopgnition and is converted in the country in which it was obtained
intlo a divarce offective under the law of that countoy, it will bo
recognised in Iingland. It s immaterial ihat the spouses had lost the
habitual residence, domicile or nationality of that couniry between
the date of the oneinal decree and its conversion into a divorce

™ Wicken v Wicken [1999] Fam. 224

< Ratiwan v Kefiean [2000) 1 FLIR 785 {"mall order”™ decrce w1 Cuam).
H S para ] -3

= Ao the meaning of habitesa] residence, ses ahot, pirre 2000,

™ aendly Law Act 1956, s.48{5).

“ a0

2 A2,
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(iriy Findings of jursdictional fact

If the [oreign court makes a fincing of fact, imcluding (inding that
pither spouse was habiwally resident or domiciled under the law af
the foreien country, or a natienal of the foreign country, xr-.-hcther
cxpressly or by implication, on the hasis of which jurisdicrion was
assurned, that finding is conclsive evidence of that fact if bolh
spouscs took part in the proceedings, and in any other case 15
sulficicnt proof of that fact voless the conlrary is sbown® If the
proceedings are judicial in character, appearance in the proceedings
is trcated as taking part therein.”

fiv) Retraspective application

[n¥its application to oversess divorces and legal separations the
Family Law Act 1986, Fke its predecessor, is retrospective. It applics
to the recognition of divorces and lepal separutions obtaimed before
or alter the dute of commencement of PU IT of the Act; and in the
case of a decree oblained before that date it requires recognition in
relation 1o any time before that date as well as in relation (o any
subsequent lime ' “T'here are twi exceplions to this: 5.32(2) provides
that the provisions of Pt 1i of the Act do not affect any property to
which any person herame entitled before the dale of commencement
of that Part, or affect the recopnition of the validity of the decree if
that matier had been decidcd by any competent court in the British

Isles before that dute. In the fatter case, that court decision will be
followed,

{v) Federal and ather compasite sttes

SEEC.'Hi considerations arise where a divorce or legal scparation is
:}Erﬁ:gfgljﬁn?l 15;'.13[31 Or composite State in which the different
monial causes t:rhdve sl]fftlrf:m systems of law in respect of matri-
is litile difﬁcui[ 1€ matlet fs mmphcat:_:d by thm? Fact that H'Ir'hlll._‘.‘, !here
i party b rel‘er}r in identifying the habitual residence or domicile of
i Essuntigll ; nff]m:‘;: bt a parlmulgy lermitory or province, nationaliry
speak of ﬂll:'“ml.ﬁ er fr}r the_ political state, the federation: one can
At‘mrding;i Slﬂﬂ _ﬂltuf:ns.lhgp but not of Laymanian citizenship.

law Act 19351 ﬁf‘"a provisions are containgd in 5.49 of the Family
recognition e enzsc Provisions distinguish between cases m which
party and thnsg = ‘:h{l.?un (3¢ habitual residence or domicile of a
Tecopnition of the cllbh tf'lﬁ nationality eriterion s used. Where the
domicile, s.46 of 1h FCILE depends upon habitual residence or

» > e ACt™ hag effect as if each terrtory were a

B ATIHD See Tomd v 1)

mngmil.n nf an;'ﬁ:,_l}' ?”‘E""j‘ 897 | w LR 1066, But the Act docs oot requice Qi
M543y, "& Bl Faol mas by 1he foreizn court: s.5143),
:' 552,
 And 5.47¢2) which deals wi
PREywhich deals wirh the carvergun of a lesal separation e a divorce,
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separate country. If, for example, a divorce is obrained in Nevada, it
will be entitled 1o recognition if one party to the marriage is
habitwally resident or domiclled in Nevada® and the divorce is
cffective under the law of Nevada™ Where the divorce can anly be
recognised on the basis of nationality, 2 decree pronounced in any
territoral omil of the state granting that nationality will be capable of
recognition bur only if the decree is effective throughowt that state.
Were it pessible to grant a divoree in Nevada to a United States
citizen, nedther party being habimally resident or domiciled in
Nevada, the deerce would be recognised in England only if it would
be recognised in the other States of the Union. An er pare divorce
obtained in one slatc of the United States on the basis of the
plainifll’s alteged domicile in the state is prima facie entitled 1o full
faith and credit in the other stutes™ but any other state may find that
the plaintifi was not really domiciled in the divorce state and deny
recognition on that ground 3™ A decree dissolving a sanic-scx union
may similarly be denied recognition in other states.™

The difficulties discussed above (o not arise in relation to every
federal state, but only those in which divorce {or the relevamt
matrimonial remedy} is a provincial rather than a lederal matter. In
both Australia and Canada, for example, divorce is now a federal
matter and 549 of the Act does not apply.

Recognition of non-proceedings divorces

Some religious laws provide for divorce by the act of one parly Lo a
marrizge {usually the husband) or of both partics. In lslamic law the
process is cafled 2 talak and im Jewish law a ghet. Tn Jewish law a
ghet is a form of diverce by mutual consent, expressed in a
document prepared on the instructions of the husband, approved by
a rabhinical court, and delivered to the wile belore witnesses ® The
court procesdings are *in no sensc a judicial investigation.”s! In the
Lilamic law in force in Kashmin? the Gulf States,® the Sudan and
some ather Islamic countries, the hushand can divoree his wile by
unilateral declaration, saving “1 divorce you” three times. Mo
reasons need be given, the presence of the wite is not necessary, and
in some counlrics no notice need be given to her® But in Egypt the

A Batisfying s AR LHEMIY ar {o).

= Eatisfying s 4681 ak

= g 4601 e as adapred by s.49(3 ), A comrespimiding acaptalicon 13 oade o 5. 4712, the asc
of (e conversion of lggal separation inta divocee.

o Flliaee e v Sarth Carding (v 1), 31T U5 28T {1042),

2 pliams v North Cawiing (Wo. 2), 325 TS, 226 (15437),

#Bee 28 TTS.C 1735 (Uke "Defence of Marmiage Act™)

* Bue Beobawvits, (1938) 104 L.OWR- 4l

W HarSRefi ¢ HarSheti (o 28 [1955] PO XM, 322,

e, Choudhary v Chapdirery [1985] Tam, 19,

Rop, Zanlv Zaal (1083) 4 TLE. 284 [(Duhai); # v F (Finanacial Frovdiagare Cherouy Divarce)
[1922] 2 FL.R. 291 {Baluaai},

Gy, Lobanon, £ Fadt v £ Fadf [HEK] 1 ETLE 1T and Saudi Arabin. Sedaimon v Sffali
[2003] 1 F LR 479,

10435




10-036

254 Matrimanial caLses

divarce is usually registered with a conrt, though this is not ::ssn:ntir}]
for its validity.” Under the Pakistani Muslim Family Taws Ordi-
nance 1961, the effect of the talak is suspencled for 90 days (o allow
conciliation procecdings to take place hefore an arbitration council
on which the wile is representcd* These conviliation proceedings
may take place either in Pakistan or in a Pakisiani embassy abroad.

After early doubls, it hecame clear that such divorees could be
recognised in England, and this was held to be the case even where
the ghet was obtained or the talak was dolivered in England,*
provided that the partics were domiciled in a country {e.g, Isvacl ar
Pakistan} the laws of which permit such a method. The reason was
that if the prounds tor divarce are immaterial, so should the method
be.

This_reasoning remains largely ynaffected by the modern legisla-
tion, subjcct to the imporlant qualification thar extra-judicial
divorees may ne longer be obtained in Eogland ¥ Extri-judicial
divirees may be recognised under the Family Law Act 1986, b, as
has alreudy been observed, 546 of that Act draws a distinction
betwecn overseas divorees “obtained by means of proceedings™ und
those “obtained otherwise than by means of proceedings.” Fxtra-
judicial divorees may fall into cither category and unfortunately the
distinclion between the two catepories, 1 matler on which the Act
departed from the recommendations of the Law Commission,** is
unclear. “Procecdings” is defined in the Family Law Acl 1986 to
meun “judicial or other proecedings™. The latter phrase appears in
the Hague Convention and was also used in 5.2 of the Recogoition
of Divorces and Legal Separations Act 19717

In Juazi v Qwazi” the House of Lords considercd (the nterpreta-
tion of the phrase “other proceedings™ in 5.2 of the 1971 Act. The
House held that o Pakistani talak clfeetive under the Pakisian
Muslim Family Laws Ordinance 1961, which requires notification ta
the chaimman of an arbitrution ¢ouncil and postpones the coming
oo ¢ffect of the talak until the expiry of a 90-day penod during
which a rcconciliulion might be brought about, was wilhin the
phrasc, [ was not cssential to the notion of “proceedings™ that there
be some state hody having power to prevent the parties from
dissolving their marnuge as of right.™ Lord Fraser expressed the

“ Soa the expent cvidener gpeen il Roge o R 1063 POET 05, [1RG4 P, 313, 31510

5 Boq Qeiari v flogef [1950] AL T4,

 agnarr v Swevenr [R624] AUC 0T (PO Far-Shefl v Hae-Sheif I 21 [LU23] 2200, fass v
Funs [1964] 1% 315; Querske v Cherendri [L¥72] Farne 175, (eeazd v Quect [1960] ALC, 744,

N [ Fer-Shefi v [daw-Sihefi (e, 23 [1053] B 2L Qvereshi v Qurekd |1902] Fon, 175

 Fariy Law Act 1956, s34 s alove, para ti-026.

= Ree Law Com. Mo, 137 (1933, paraad1 and Youne (1937 7 Logal Snedies TH.

gl

Al 'Ihncl;}ml “ppoceceings” was abse wsed Uy rwo ter closety-relaled sty provisions, s
of the 1971 Act as substituted by U Domisile and Matrimorial Froceedings Acr 1873, and

acorion & of the latter Acl, These prosdsions are wew repealed ot osre discossed oo 1he

cascs Cited in Lhe sl

214400 AT, T4, o

33 1940] AC, 744, 814, 523 rejecting the vivw of the Court of Appeal on 1Lis poing,
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view that the only limitation on the scope of “procecdings™ was that
they should be officially recopniscd and legally effecrive in that
country.™ Tord Scarman referred to “proceedings’™ as “any act or
acts, officially recngnised as leading to divoree in the country where
the divorce was obtained”.® The Law Commission, following Taord
Scarman’s approach, recommended thar “judicial or other proceed-
ings™ should include acts which constitute the means by which a
divorce may be obtained in a country and which are done in
complianee with the law of thal ecountry® hut this recommendation
was not implemented in the Family Law Act 1986 nor was the same
approach taken in later cases.

The Court of Appeal in Chaudfiaeny v Chatrdhary™ interpreted the
spreches in Quaxi v Quari as requiring the phrase “judicial or othert
proceedings” to be read as indicating a narrower category of
divorces than all divorees obluined by any means whatever which are
clfective by the law of the country in which the divoree is obtalned.
This interpretation is hased on the dubicus ground that the House of
Lords, while differing from the Cournt of Appeal, did nol expressly
dissent [rom o passuge n that cffect in the judgment of Ormrod
LI Tt was therefore possible to hold in Chandiiary v Chaudban™
that a “bare™ talak, requiring nothing more thun the making of 4
declaration by the hustand, was not within the phrase “other
procecdings™ in 5.2, Other lorms of divorce by the private apreement
of the parties would seem to be in the same position.*

The Family Law Act 1986 contains no dircel guidanes on the
meaning of the phrase “judicial or other proceedings”. Tmplicitly,
however, it rejects the more libaral approach of Lords Braser and
Scanman, for effectiveness under the iaw of the country in which the
divorce was obtained is a preteguisile to the recognition of any
divorce whether or nol obtained by means of proczedings, and
cannot he a criterion for distinction between the two categories. A
Jewish ghet, which involves the active participation of members of
the rabbinical court, has been hetd o be “obtained by means of
proceedings™ls the same would seem to apply to a foreign divorce
obtained by a legislative or administrative process.®? The positiun
therefore iy that Jewish ghets and Pakistani talaks [all 1o be ireated
as “procecdings” divorees, and so under the riles already examined,
but “hare’ talaks and stmilar divorcas can only be recoznised under
the more stringent rules now to be exumined upplicable 10 “non-
procecdings” divorces, '
S {heazi v (Guac [19560] AL TH, ot pR1
¥ ez v Qoacs [19)] A0 T4 al pR24.

Y Lo Com. Mo, 137, pi22.

% [ 1945] Fam. 19.

* Qusge v Clean [1980) A, T4, TR, inthe Const of Appeal.

*® [1955] Eam. 1%, resnhing 1 eonflict of judidal opmion resealed in Sherf v Shoarf (19800 14
lam. Law 216 and Zaa! v Zeaf (1983 4 T LT 234

e That divorces of thas tvpe, 25 0 Redanpehol v Beterecfar, e Trees, 4 Joane 14 and
Vieranerne! v Voaronaeed (19635 103 53, 053, Cluecgtfeery o Chendlone | 1965] Fam. 14, 32,

& Herbumits w Crieng [IUYT ) Fam, 142,
F Manning v Manning [1954] B 112,
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Requivements for recognition of non-proceedingy divorces

Such a divorce or legal separation, provided it is obtuined in a
country outside the British Tsles, will be cntitled to re¢oghition in
Engtand if (a) it is cficetive under the law of that countty™; and (b)
on the date of which it was obtained® eithcr ¢ach party o the
marriape was domiciled in that country™ or ecither party to the
marriage was domiciled in that country and the othzr party was
domiciled in a county under whose luw the decrec is recognised as
valid # TTowever, recognilion will not be extenied to such a divorce
or separalion wherc cither party to the matriage was habitwally
resident inn the United Kingdom throughout the period of one year
immediately preceding the date on which 1t wag obtained." This last
provisiom is designed (o prevent casy circumvention of the rule that
no extrasjudicial divorce can be obtained in England; an English
resident obtzining such a divorce on & short trip sbroad will [ind that
it will not be recoeniscd.

The country in which a divorce is abfained

Where a divoree is in the form of a court decree, there 15 10
difficulty in identifying the country in which it s obtained. Exira-
judicial divorccs may not be 5o easily located, and can present the
problem of the “transmational divorce™. A “bare” talak would seem
10 e located where (he husband speaks the requircd formulaf® It
was held in a case decided under the Recogrition of Divorees and
Logul Separations Act 1971% that if a taluk is of the Pakistani
variety, and so within Quazf v Quazi, it can only be reengnised in
Tngland il the entircty of the relevant proreedings takes place in
Pakistan, Tt was held that i is not possible 1o (rcAt as an OvVCrseas
divoree a talak pronounced by the husband in Tngland even if it 1s
ihen communicated (o the wifc and the sppropriate procedures 48 10
an arbitration council are completed in Pakistan. The prnciple of
this degision was held applicable under the rather different language
of the Family Law Act 1986 in u case involving a ghet.™ The courl
held that the writing of the ghet and ils delivery (o the wife were
each steps in the proceedings by which thu dissolution of the
marriage was obtainad. As they had occurred in different countries,
and as “proceedings” was held 1o be a concept territarial in nalure,
relating (o the jurisdiction of a particular judicial authority within a
specific geographical location, it was impossible to recognise i

< Family Law Act 1936, 40020

2 5 A6033(h).

g 620

w5 AR For this purpose, duoyicila mesns doiricls s understom] in Englisly low or
1he Liw of the resevant foreign couutey io family amiters; see alove, para 1031,

a5 0021 ).

w8 Sulaimean v Juffall |22 1 TLR, 474

W R Seoeetane of State fir the Home Duposdsiend, &1 pr. Faimnr |Tmh] A2, 529,

W Berkewyt ¢ Crrten [1993] Fam. 142, Ser MeCleam, (1990) 112 LOWR, 23l

Recognition of Divorees, Separations ond Annulments 257

divorce as having been obtained in the country in which the ghet was
delivered. The court secognised the strong policy considerations
against the conclusion it felt bound to adopt: a wealthy man might
find it easier 1o travel to the country in which his wife was living, to
complete the whole proecess there, than a peorer man o whom the
transnational procedure operated, with great care, by Beth Dins in
dilferent counlrics was attractive.

In Jewish law there are setious conscguences for a woman who t¢-
marries withaut a ghet having been delivered in respect of her first
marriage, and Lhat requices the co-operation of the first husband. In
a number of cases in which the husband refused to co-operate, the
courts refused to make a secular divorce decree absolute™; the
matter has now heen put on @ statatory footing by 5.10A of the
Matrimonial Causes Act 1973, insertedl by the Divorce {Religious
Marriupes) Act 2002, Where the parties married in accordance with
the usages of the Jews (or any ather religious nsages prescribed by
statutory instrument) and the parties must en-operate if the MArTiags
is to be dissolved in wccordance with those usages, the oourd may
ordet that the secular divorce decree may not be made absolute until
both parties declare that steps have been taken to dissolve the
marriage in accordance with those usagrs.

Federal and composite states

The tcguirements as o the rocognition of “non-proceedings
divorces” are adapted 1o the case of federal and composite states by
5.49(4) of the 1986 Act. Exch territory within such a Stale is treated
for this purpose 4% 8 §Cparate counlry.

Traditional roles — nullity decrees

Until the coming into force of Pt I of the Family Law Act 1986, the
recognition of forcign nullity deeress was governed by common law
rules which were as unsatisfuctory in content as they were uncertain
in scopc, happily they are no longer of any relevance. On ihe
recommendation of the English and Seottish Luw Conunissions, the
1986 Act provided a comprchensive statutory scheme which would
include divorces and lfcpal separations as well as annulments. The
provisions of the 1986 Act applying Lo nuility decrees are retrospec-
tive: they apply to annulments granted or oblained before the date
of commencement of these provisions as well as after Lhat date,™ so
that it is no Jonger noeessary to refer to the former common law
rulcs. In their application to any tme before the commeancement
date, however, the provisions do not affect any property Lo which any
person beeame entitled before that date or affect the recognition of
an annuiment If that matter had been dacided by any competent
courl in the British Isles before that date.™

TE6) w £ urtsdiciion; Fowsihl Diveree) [2000] 2 FLR. 141
T Family Law Agf 1956, 552,
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Requirements for recoghition

Here, as in the context of overseas divorces, the Act distimguishes
hetween annulmenls ubtained by means of judicial or ather proceed-
ings and “non-proceedings” annulments; Lot it is difficult to imagine
actual cases which could Lall within the latter catcgory, An overseas
annulment abtained by means of proceedings is entitled 1o recogni-
tion in England if (a} it is effective under Lhe law of that country™;
and {b) either at the date ol the commencement of the proceed-
ings,™ either party Lo (he smacriage was habitually resident or
domiciled in, was a natfonal of that country™ or at the earlier date of
the death of a party to the marciage, that party was habitually
resident or domiciled in, or a national of, that counlry.™

It will be scen that, when compared with the roles as to overseas
divorccsand legal separations, there is here additional material to
deal with the cases, which cannot arise in the divorce contest, whese
nullity proceedings concern a marriage, 1 parly 10 which is already
dead. Im such cases the connccting factors of habitval residence,
domicile and nationafity arc raken as regards that party by relerence
tn the date of the death rather than the dale of the cosmencement
of the procecdings.

‘I'he provisions of the Family Law Act 1986 as to cases of cross-
proceedings,™ the proof of facts Televant to recugnilion,™ and the
application ol the reeognition rules (o deerees granted in federal and
composite States® all of which have been examined above, apply
equally in the present confesf.

Traditional rules — grounds uwpon which recognition may be
withheld
A divoree, annulment or judicial scparation entitled to recognition

unler the principles examined thus far may in certain cireumstaneds
be refused recogoition in England. At common law, the circum-
stances in which (oreign decrees would be relused recognition were
confined within narrow limits tor {car of creating uncertainty in an
arca in which certainty was greatly to be desired. The Family Taw
Act 1UR6, building on catrlier provisions in the Recognition of
Divorees andl Legal Separations Act 1971 and (in part) upen the
recommendations of the Law Commissions ®! sets out 4 clcar st of
grounds for non-recognilion. They can be comparcd with those in
Art.22 of the revised Brussels [1 Regulation®: but vnlike the grounds

e 2G5 1),

A )

W g 280 1), Far this poepose, domivile meas domicile as nnderstond in English law or L1
law oof (he relevant Breden aountey i family mattens, see above, pora 10031,

o AR1E), {1,
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A See mare 1O RE, above.
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in the Reguladon, all are discretionary; and all may be invoked nat
only by a party to the marniage but also by third partics, eg., a
sceond spouse or 8 pesun interested i properly on the pround Ul
the: decree 15 invalid in England

fa) Trrecomeidable judgmenis

A divores, legal separation or anulment may be refuscd rocognition
if it was grantcd at a timc when it was irreconcilable with a previoas
decision given or entitled to recognition in Tngland as to the
subsistence or validity of the mairiage of the parties.™ So far as
nullity is concerned this milc adopts the principle established by (he
House of Lords in Verveeke v Smith®™ where a foreien decree
annelling a marriage for lack of consent was refused recognition in
England because it was inconsistent with a prior English decision
refusing to anoul the seme marriage on substantially the same
grounds,

(f) Mo subsisting rrarricge

This ground applies to divorces or judicial separations, but not to
anoulments. A divorce or legal separation may be refused recogni-
tion in England if it was granted at a time when, according to
English law {including the English rules of the contflict of laws) there
was no subsisting marriage between the partics™ In some cases the
facts will come within both grounds {a) and (b}, e.g, where a nullity
decres pronounced in one jurisdiction and entitled to recognition in
Engiand is followed by a divorce decree in respoct of the same
marnage granicd in another jurisdiclion: that divorce Jecree will be
botly inconsistent with the earlier decision {for a divorce decree can
only be made where there is a subsisting marriage to dissalve) and
granted at @ time when Enghlish law considered (bere 0 be no
subsisting marnage. Ground (b} will, however, cover cases in which
an Euglish courl would treat the marfage purportedly dissolved by a
foreign divorce decree as void ab imide {eg. because under he
English tules of the conflicl of laws onc parly lacked capacity 1o
marty) but no nullity decree has ever been pronounced.®

ol Want of notice

An overseas divorce, annulment or judicial separation obtained by
means of jrdicial or other proceedings may be refused recogmition in
Englind on the ground of wunl of proper mtice of the proceedings
1o & parly to lhe marape, that iz without such sieps having been

% Sro Fentherton v Hughes [1849] ¥ Ch. 781

S larbily Law Act 1986, 551010 3ee Laow Com. Mo, 137 {1934}, parao.6a.
#0183 1 AT, 145

~ Family Low Act 1986, 53102

# oo Law Com. Moo 137 (1984), paras f6d—4 i
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taken for giving notice of the preccedings to a parly (o the
marriage® as, having regard to the nature of the proveedings and all
the circumstances, should reasonably have been taken.® This ground
has long been familiar 10 Tinglish judges; and since non-recognition
on this ground is discretionary under the Act, some guidance may
still be derived from the casc law before the Act. It was at one ime
supposed that a forcign divorce could never be recognised in
England if the respondent had insufficient notice of (he proceedings
to enuble him to defend them ¥ But in each of the cases which
appear to support this extreme proposition, the main ground fur
refusing recognition was that the parties were not domiciled in the
country where the divorce was granted.®? Under the Act the question
is one of reasonablencss, and involves an cxamination of the extent
tn-which the respondent was actvally prejudiced® Recognition is
most liKely to be refused il the want of notice is combined with
fraud, as where the petitioner falsely tells the foreign court that he
does not know the respondent’s address* Omn the other hand,
recognition will not necessatily be obtained by proof that the
pelitioner complied with local procedure; that procedure may itsell
be unreasanable or eontrary to natural justice ™

(e} Want of opporiunity 1o fake par

An overseas diverce, annulment or judicial scparation obtained by
mezns of judicial or other procccdings may be refused recognilion in
England if it was obtaincd without a party to the marriage having
been given {for any rcason other than lack of notice) such oppor-
(unity to take part in the proceedings us, having regard to the nalure
of the proceedings and all the circumstances, he should reasonably
have been given ™ Therc are veey few reported cascs im which a party
a foreign matrimonial proceedings, while reeciving notice of the
preceedings, wis denied an opportunity 1o take part. In vamf:rch v
Newmarch,™ failure by the wile's Australian solivitors to file an
answer 0 the husband's petition as instructed, so that the suit went
undefended, was trealed as a ground for not recognising the decree
under 1kis head; but, In all the circumstances which included the fact

M Mol limied to the respondenl spouse as was the predecessor prowision: Recopaition of
Driveoces and T.egal Seperutions Act 1971, s.3(2Nal(ip (repealzd].

™ Fami'y 1aw Aot 1986, 55133000,

™ Shaw v Am-ffen (LB} LR, 2 P & DL 156 Rockd v Ruda [192M] P.72; Scedl v Sean, 1937
SI.T. A32.

U Siw, Lo Chis effect, Maker v Meker [1951) P, 242, 344245,

52 Qufafuph v Nerbagh 1955 FLE 25 D0 v £ 1994] 1 LR, 3% EP Fadl v £ Fad! [20800] 1
FI.R IT:

5 Sakhogh v Sebbegh F1985] FL.R. 29 {eompliance with forcizn procedure ol sufficlent; bot
as o prejudice 1o wespondant dnoall d@rcomsianecs, decree recognised). of cases where
decrees wers recngmised after complianee with foreign rules as 1o substimfed sereics or
Jdispoasing with service: Mecalpims v Macalpine [1038] P. 35,

Wi Bottniier v Beercher [140] WM. K3; fere v fgro [1950] Pl d; Arcld w Ameld [1957] T
237, Wond v Weod [1257] P- 254, 29b; Homees v Mormee [1971] 2. 255,

" Fumily Law At 1966, 5103 M), 54010

" [1%78] Fiuw. 79, ¢f Hock v Hack (1976) 6 Fam. Low 173 fapee v Jupee [1979] Fam 03
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that the petition could not have been successfully opposed, the
decroe was recognised. 1o Miford v Miford,” a Gurman oullity
decres was recognised in England, although the Enplish respondent
could not he personglly heard because of war conditions. In two
cases, a German court granted a divoree although the espondent
was resident in Enpland and could not be personally heard lor the
same reason. but in ench case he recgived no notice of the
procesdings

The Act is concerncd not only with the cgistence of an oppor-
ity to take part hut also with its gualiey. The court will consider
whether, in all the circumstances, the party was given the oppor-
enity 1o take an cffective part in the proccedings, and a relovant
question is whether he had the financial means to obiain appropriaie
legal representatior. So, in fovee v Javee,™ a hushand wha was in
drriars in respect of payments to his wife under @ maintenance ooder
petitioned for divoree in Quehee; the wife was unable o afiord o
travel tn Guebec, and could obtain no legal aid from either the
English or the Quebec autherities. Despite the husband's remar-
riage, (the divoree was refused reeopmition in England.

This ground applies to certain extra-judicial divorces, ghets and
Pakistani talaks, which are obtained by “judicial or other proceed-
ings” for the purposes of the Family Law Act 1986, The “nature of
the procecdings™ is a relevant consideration in deciding whether the
steps taken o give notice of the proceedings were reasonable and
whether the opportunity to take part in the proceedings was
reasonable. The Enplish court will not reguire in relation 1o such
proceedings precisely the fength and form of notice and the appor-
tunity to take part which would be appropriate to proceedings in an
ordinary court of civil junsdiction; the appropriate test would appear
1o be whether a parly was prejudiced by conduel which, given the
approach of the legal system under which the divorce was obtained,
must be categorised as unreasonable. Compliance with the strict
procidures required in the case of & ghet will fully protect the
interests of the partics, and il is submitcd that the Pakistani
legislation will be similarly repardad. Litile guidance can be found in
case law, for the issue has been discussed in the context of “bare™
lalaks? o which the present groend does not apply.

fe} Want of docwmentation in “non-proceedings” coses

An oversens divorce, annulment or judicial separation obtained 10-047-

otherwise Lhun by means of judicial or other proccedings may be
refused recognition in England on the ground of the absence of an

11823 b, 130,
W Igrg v Iger [1951F P 404, e Meper |1%71] P, 295,
W TUTY] Fam. B3, Soc also Maredmed v Masrwdand [1953]) PR 059, Nohbap® v Sehfsgh [1905]
LW 2
' Family Law Act 1986, s S1{2)(=3) wnd ()
*Sce Maker  Maker [195F] P 342, 345, Zeaf v Zoaf (1953 4 F.LI 284, 2859, Clawd by v
Chapdierey | 19385] Fam, 19, 43,
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afficial document certifving (a) ity effcetiveness under the law of the
country in which it was obtaincd; or (b} where relevant,” that it is
recognised as valid in unother country in which either party was
domiciled.* An “official’ document is ong issued by a person or body
appointed ve recoghised for the purpose under the relevant law?
These provisions as to docurnentary proef are unusial (and were not
recommended by the Law Commission); it is not clear what policy i3
served by tequiring a particular form of proof. The absenec of the
necessany cortificate is in wny event only a discretionagy ground for
the refusal of recognilion.®

{f) Recognition contrary to public policy

AL overseas divorce, aoouhoent or judicial scparation may be
refused recognition in England it its recognilion would be manifestly
cantrary 1o public policy.” In Keadal! v Kendal? the wife was
deecived by the hushand’s lawyers into applying for 4 divorce which
she did not want in 2 langpage which she Jid pot understand. It was
held that recognition would be relused in England on the ground of
pubiic policy. This appears to be the only reported case in which a
fareign divoree has been refused recognition solely an this ground. 1t
was thought at one time that the puldic policy ground might be
successfully invoked where a husband ordinarily resident in England
ohtained a divorce sbroad {perhaps a talak, where the wife would
have few it any procedural rights) 1n an gtempt W avoid financial or
other conscruenees attaching to a divorce obtainzd in England. It js
now recagnised that the cnactment of Pt TH of the Matrimonial and
Family Proceedings Act 1984* prevents there being any public policy
issue so far as fimancial consequences are concerned.™ The muosl
recent case law evidences o very restriciive approach o the ground
of public policy: in Keflman v Kellman it was held that “manifestly
contrary to public policy” is “a very high hordle 1o clear™ ;! and in
Eminv Yelday'? a divorce granted by a court of Northern Cyprus wis
entitled 1o recognition even though that state was not recopnised by
the Thnited Kingdom government.

* %o Hamily Lo Aot 1986, ¢ dif 200000000 and abowve, para, J0HIET,

* 5 S13I0Y (#), F4(10.

T 55144}
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Cither srounds not availeble

These are the only grounds on which the court has discretionary
power to refuse recogrition to an otherwise valid foreipn diverce.
The fact that it was obtained by fraud, or without the petitioner’s
consenl, 18 ool such a ground. At common law, it was doubtful
whether a foreign divorce could he impeached on the ground that it
wis obtainced by fraud: under the Act, a divoree ubtuined by fruud
mighl in some cireumstances be relused recognilion in England on
the ground that recognition would be manifestly contrary to public

policy.
mame-sex oninns

As already noted,” when in force 5219 of the Civil Partnership Act
2004 makes proviston for regulations cormesponding 1o the mevised
Brussels 1 Regulation; however, if it s subsequently held that the
Repulation applies 1o same-sex unions then these 5.21% regulations
will not he necessary as the Repulation will be directly offcetive.

The 2004 Act contains provisions for recornition and caforcement
of dissolurions, anmilments or separations either ohtained in another
part of the United Kingdom, or overseas.

An onder granted in onc part of the United Kingdom will not b
recognised in anather patt unless it has been abrained from a court
of civil jurisdiction.’ Recognition in the other part of the United
Kingdom may only be refused where the judgment is imeconcilable
with & judgment of thal other part, or of a judgmant that is cntitled
tn recognition in thar ather pare,'™ or where according to the law of
that part thare was no subsistng civil partnarship.!®

Recognition of overseas orders is governcd by ss 235-237 of the
Acl. Simee the grounds for recognifion and refusal of recapnition
mirror the provisions in the Wamily Law Act 1986 for the recognition
of overseas matrimonial decrees in that they distinguish orders made
by way of proceedings and orders otherwise thap by wav of
proccedings, and provide for grounds on which recognition may he
refused, it is not necessary to repeat the earlier examination of these
provisions.

PRESUMPTION OF DEATH AND DIssOLUTION OF MARRIAGE

Jurisdiction of the English courts

Proceedings for presumption of death and disselution of martage 10650
wire fimst inlroduced inle English law by 5.8 of the Matrimuonial
Causes Act 1937 and are now regulated by s.1% of the Matrimanial

F Sce dbove, para. 000K,
TR2AL)
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Causas Act 1973.77 The relief provided is nol primarily or n essence
dissolution of marriage. Tts object is o enable the petitioner to
obtain a declaration that the other spouse is presumed to be doead.
Hut a safeguard is added to guard apainst the awkward siwation
which would otherwise arise it the presumption turned out tor be
wrong. This safepuard takes the form of joining to the decree of
presumption of death a decree of dissohution. But this is mercly
ancillary 1o the former decree and docs not alter jts essentiat
character.® The sobject receives scparate ireatment here not
because it is particulurly important but because of the clear ducirinal
distinetion drawn it Bal v Fall between ordinary divorce decrees
ard decrees of presumption of death and dissolution of marniage.

Saction 5(4} of the Domicile and Matrimonial Proceedings Act
1973 provides that FEnplish courts have junsdiction (o entertain
proccedings for presumption of death and dissolution of marriage it
{and only if} the petitioner {a) is domiciled in England on the dale
when the proceedings arc begun, or (b} was habitually resident in
England throughout the period of onc vear ending with that date.

T the case of same-sex nnions,®® 5,222 of the Civil Partnership Act
2004 when in force will provice that English courts have jurisdiction
to entertain procecdings for presumption of death if rthe applicant is
domiciled in Enpland and Wales on the date when the proceedings
are begun, ar habitually resident in England and Wales throughout
the period of onc year ending with that date, or if the two peaple
concemed are registered as civil pariners of cach other in Tingland
and Wales and it appears to the court ta be in the interests of justive
to assume jurisdiclion in the case.

Choire of 1aw

Section 19(3) of the Maurimonial Causes Act 1973 {rc-cnucting
earlier lcgislation) provided that the issucs should by deiermined in
accordance with the Taw which would e applicable if botl parties to
the marriage were domiciled in England at the time of the procecd-
ings, fe, English law. This subsection has now been repoaled, but
this was not intended o alter the law®

Recognilivn uf [ureign decrces

Eoplish courls are not hound to treul as conclusive a decree of
presumption of death made by 4 foreign court, even a court of the
domicile,® wvnlcss it 15 accompanied by an order westing the

' 45 wmended by Demictle and Kalemonial Froceeding Act 1973, Sch,

® por the strampee sonsequsnees which sometimes enzue, see Dearock v Droceck [1953] T
230, where a wila who was ‘wlicially presuned w0 be dead was subscquendy awarded
toatnbenames,
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deceased’s property in someone, ez an administrator,? or {perhaps)
by a deerce of dissolution of marnage. But they wili probably do so
in arder 10 avoid 4 limping marriage if the forcign court is that of
the domicile, or if (metalis mutandisy the Laglish court would have
had jurisdiction in the circumstances. Thus in Szermik v Grefa™ the
husband and wife were Folish nationals domicilcd in Poland where
they married in 1936, In 1947 the wife oMained a declaration from a
Falish court that the hushand died in 1942 and she remarried in
1953, By Polish faw the declaration cotitled the wife to remarry and
her remarriage dissolved her first marriage. [n fuct the husband was
not dead but was living in England where he had acguired an
Loglish domicile in 1946, Scarman J. recognised the Polish declara-
tion and remarriage as baving dissolved Lhe [rst marriage.

Finarncial RELIEF
Jurisdiction of ¢he English courts

The revised Brussels II Regulation does nal apply (0 the property
consequences of the marriage or any other ancillary order® and nor
does it apply 0 maintenunce obligations® since these are covered by
article 5{2) of the JTulpments Regulation ® Therelore, this section is
poverned by a mix of traditional rmiles and provisions of the
Judgments Regulations

Ancifiary refief

On or after granting a decree of divoree or of naflity of marriage, the
English court has wide powers of making orders (thal ecither party to
the mtarriage (usually bat not necessarily the hushand) must make
financial provision for the other or for the children of the family.
The court has jurisdiction to make any of these so-called ancillary
orders whenever it has jurisdiction in the main svit. Thus it will
muke an order for periadical payments by a hnshand even though he
is domiciled and resident abroad and has no assetz in England. ™ Tt
will vary a selement which comprises property situated abroad and

A Jrv the Gooddy of Sperceley [1892] . 233, fr ofee CFoody of Schulfef [1945] o 66, fr tie Croods
af Dewde | [943] P 256,

Hns) 1M S, 175,
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5 1he Hague Confrrenps on Private International Iaw is algo i (he process of nemalialiogr a
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is nowerned by forcign law and the trustees of which reside abroad.™
It will order a settlement of a parly’s English property, although he is
domiciled and resident abroad ® But il will decline to cxcrcise its
pawers in cases where any order Lhat it might make would be whelly
ineffective.® This jurisdiction (unlike all lhose that follow}) s
unaffceted by the Judgments Regulation except that the English
courl’s jurisdiction may be excluded by an agreement of the partics
under Art.23, and the English court will b forced by Art.27 to stay
its proceedings if maintenance proceedings are already pending in
the courts of another Member State.™

The Juduments Requlation

The Judgments Regulation®® applics to claims for maintenance,
including payment of a lump sum. Art.3 provides that a person
domicilcd (in the sense of the Civil jurisdiction and Judgments
Order 2001) in a Member State may be sued in the courls of another
Member State only by virtue of the rules set oul in Seetions 2 to 7 of
Chapter II Seh.4, r.3 of the Civil Jurisdiction and Judgments Act
1982 makes similar provision for persuns domiciled {in that sense) in
a part of thc United Kingdom. Article 5(2) of the Regulation
provides that o person domiciled in a Member State may im malicrs
rclating 1o maintenance be sued in the courts for the place where the
mainlenance credilor® is domiciled or habitually resident, or, it the
matter is ancillary to proceedings concerning the status of a person,
in the eourt whicl, according to its own law, has juosdiclion to
cnterlain those proccedings, unless that jurisdiction i3 based solely
on the nationality of ane of the parties. Article 5(2) of Sch.d of the
1982 Act mukes similar provision for persons domiciled in a parl of
the Tniled Kingdom. Hence, English courts have noe junisdiction to
make a maintenance order if the respondent is domiciled in another
Member State or in another part of the Uniled Kingdom, unless the
maintenunce creditor is Jomiciled or habilually resident in England
or unless the respondent enters an appearance within the meaning
of Art.242 The only exception 10 this proposition is that they have
jurisdiction t¢ make ancillury orders in proceedings for divorce,
nullity of marriage or judicial separation whenever they have juris-
diction in the main suit. Such orders are “ancillary 10 proceedings
concerning the status of a person” within (he meaning of Art.5(2).
The eaceplion at the cnd of Art.5(2) has vo relevance for English
cowrls, because they do not exercise jurisdiction in divoree, nullity of
marriage or judicial separation on the basis of nationality.

0 Nupmeley ¥ Nerneley (1880 1S POOL 150 Forgpth @ Donsek [1291F T, 363,

L Ffenter v Flremger and Wearddingren: [1962F T, L

2 Fallrck v Taltees [1927] ¥ 211 Goff v Gaff [1434] B 107 Wiber v Ly [1963] I 274,

= Tor g discussion of thess provisions, see pace 040 and 4-058.

® s well xs the Urossels o Lugmna Coreeettions. )

* “pAzintenonce croditor” includes one seeking an iritial award of maistenanee, thal s a
muimendnce cairtent: Case C-20555 Farpelt ¥ Lamg [1997] Q.B, 342,

B Ao, para 400

Financial Relicf 267

“Maintenance” in Art.5(2) mcans maintenance imposed by law
and not maintenance payable wnder an agreement botween the
parlics, Such agrecements therefore come within Art.5{1) (contract)
and not within Art.5(2).** Lump sum payments will be “malnten-
ancc’ if they take into account 1he needs or resources of the parties;
it will be otherwise if they are represent solely the moey value ol
the divided property, for they then fall within the exclusion in A1
of “rights in property arising out of a mutrimenial relationship™.

After a foreiem decree

If the provisions of the Judgments Regulation do not apply, the
jurisdiction of the English court will be determined by its traditional
mulecs. There was formerly no junisdiclion 1o make an order for
financial provision where the main decree was granted by a forcien
court. The liberality of the English rules for the recopnition of
foreign decrees coupled with the resiniclive approach of some
foreipn courts in considering financial provision produced cuscs of
serious hardship to wives and children. Remedial legislation based
on recommendations by the Law Coounission* was cnacted as Pt 111
of the Matrimunzal and Family Proceedings Act 1984,

The general effeet of these provisions is to enable the English
coarts to exercise, after a [oreipn deceree,® the full range of powers
(o make [nancial provision or property adjustment orders, including
consenl onders and orders for the transfer of tenancics, and o
prevent or sel aside transactions desipned o defeat applications for
financial relief.*> The powers are oniy available i the marriage has
been dissolved or annuiled, or the parties to a marriape legally
separated, by means of judictul or other proceedings in an overseas
country and the decree is catitled 10 recognition in England.*® Ty
addition, there are a number of important qualifications affecting
the exercise of this jurisdiction.

The first is the cxistenee of a “filter mechanism™. No application
for an order for financial refiel alter a foreign decree can be made
unlless the applicant has first obrained the leave of the court, and
leave may not be sranted unless the court considers that there is
substantial gronmd for the making of such an order,™ and that the
cnforcement mechanisms in the forcign jurisdiction have heen
exhausted * The applicant must satisfy the court (hat there are
substantial proonds upon which the court could be invited to

* Bebluseer, Enplanawmy Reputt to the 1978 Acgession Couvcntian, [1979F O €25, para 4z,

B Cage C=2200% Vin den Bomgord v Lamren [1908] (08, 756,

* Fineegiad Refecf ogier Ferefe Ddvore, Law Com, Mo, T (1962,

“L Byven if granterd hetore the 1982 Acl: Chebaro v Chebarg FLI8T) Fam. 127,

2 Matrirnuntal and Family Proceodings Act 1984, 58 17, 12, 22-24 and 34, as ameod .

e}

“EA(LY s AL v N (Foriem i Frencial feifef) 1997 | FLE, 900 The applicant (or
leavee st make bl discbesure of the material facts: B w W (Fipanciad Praviaiony [1580] 1
LL.R. 22,

L fordir w Fordaa FHEN] 1 W1, 270,
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exercise its powers under 5.12; and where (he question of financial
prowision is currently before a court in the forcign country in which
e decree was pronounced, the court will have to consider whother
Engiand is an appropriate forum.* Leave may be granted sulject to
stch conditions as (he eourt thinks i [ur skample, the applicant
may be required to pive an undertaking not to cnforce any order
made by a foreign court or w bave any such erder discharged.

The second is that the parties must have a genuine connection
with England; the jurisdiction is pot available to those who are
“hirds of passage™.® The jurisdictional requirements which rcflcct
this policy are that the applicunt must show that at one of wo
relevant dates, that of the initial application [or the leave of the
courl or that on which the decree of divorce, nullity of mamiage or
legal separation took cffvet in the foreign country, either party was
domiciléd® in England or had been habitually resideni there
throughout the period of one year ending on that date” Alter-
natively, it must be shown that either or both parties had, at the date
of the application for leave, a beneticial intercst in pussession in a
dwelling-house®™ situated in England which was at some time during
the marriage v matrimonial home of the parties to the martiage;™
where this is the only basis for jurisdiction the powers of the court
are hmitcd 1o the snaking of orders affecting an intcrest in the
dwellinp-house or as to lump sum paymcnts, limiled in amount to
the value of thal inlerest, te a party to the marriage or for the
benufit of a child of the family.*

Even if the jurisdiciional requircments are satisfied, the court is
requited, before making an order, to consider whether England is
the appropriatc venue,™ If the court is not satisficd that it would be
appropriale fur such an order to be made by a court in England, it
must dismiss the application. Factors are specificd Lo which the eourt
must in particular have regard:

(i) the connection which the parties to the marnape have with
England, with the foreign country in which the divorce,
annulment or legal scparalion was granted, and with any
other country,

(i) any fnancial henefits reccived or likely to be received, in
cansequence of the foreign decree, by virlue of any agree-
ment or the operation of the law of any foreign country, or

“ Hodwaes v Holares [1089] Fam, A7 M v M (Fimerrcio] Provision after Fareig Divrce ) [1994]
1 FFLIE 399 Hagjtson v Hewitrr [1994] Fam, 100, The pringiples developed o Spéluafo
Murdvime Corp. v Careerder £ad. [1987) AL, 260 and spplied in o malrimoaial causes context
in fie Dampiere v e Dumpicrs [1988] AL 92 (see above, para 10013 will be applied in
ennsidering the G conerins aspoel

“ tlutrmonial and Family Proeeedings An 1984, 8.13(3).

Y Law Coan, Mo L7, paraldlh

A n the fraditional family law sense.

# Watrinonial and Fumily Frocesdings Act 1984, = 15017 (e (Bh

A P Jefined, 527

3 5.15{1] {ch

g0

* 516 (see the marginal note).
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under & forcign order for the making of payments or the
tramster of properiy;

(i1} any right which the applicant has, or has bhad, to apply for
financial relicf from the respondent under the law of any
foreign country, and if the applicant has omitted 1o cxercise
that right, the reason for rhat nmission:

(iv) the availability in England of any property in respect of
which an order in favour of the applicant could be mude;

{¥) the cxtenl (o which any order is Likely to be enforceable;
and

{(vi} the length of time which has clypsed since the date of (he
foreign decrce.”s

Failure ter maintain

Linder 527 of the Matrimonial Causes Act 19735 the court has
power 1o order either party w the mamiage to make periodical
payments (sccured or unsecured) or pay 4 lump sum to the ather or
[or the benefit of a child of the family on the ground that he has
failed to provide reasonable maintenance for the applicant or has
failed 10 provide. or to make a proper contribotion townrds,
reusonable maintenunce for any child of the family. This power is
cxcreisable although no proceedings for divarce, sepuration or
nullity of marriage are in train. ‘The court has jurisdiction under this
section if {a) the applicant or the respondent is domiciled in England
on the date of the application, or (h) the applicant has been
habitually resident in England throughout the petiod of one year
ending with that date, or {c} the respondent is residant i England
on that date.,”?

Maitenance in magictraiey’ counts

Under Pt T of the Domestic Proceedings and Magistrates” Courts
Act 147K, re-enacting curlier legislation, magistrates’ courts have
power, on various grounds sct oul in 5.1 of the Act, to order onc
party to a mamiage to make paymenis (by way of periadical
payments or as a lump sum) to the other party or for the benefit of a
child of the family™ under the uge of eighteen,™ The court has

# Lamagpe v famage [1395]) 2 CLE_ 452 (delay of snme 13 yeare dus (o Jasyens' eroors).

# Az umvented by 203 of the Doowatic Procecdings and Magistrages™ Coudd Awt 1975

= Mﬁtlyuon!aj Euu_-.-nsl Act [873, s27(2), a: amended by s&01) of the Domicile and
Matnm::rm_nl P:chutd::!:gs Art 1973, The seerion savs I eod vnly 0 but the jueisdicion of
Lhe eount i cnlamged if (e respondent is domiciled (in the genze of 1he Civil Jurisdiction
and Judgmenss Act 1982} in anowber Costracting State or aaether pan of e United
Kinadorm.

= Anct;rﬁi} in &.86{1}. "Fhe definitinon is the same as it s 5201} of the Matrimonial Catses

rt :
# Or, in cortain ciretensiance s, over that age: .5{3).
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jurisdiction to make such an arder it at the date of the application
either the applicant or the respondent ordinarily resides within the
commission area for which the court is appointed.® The domicile of
cithcr party is irrclevant

However, if the respondent resides in any part of the Common-
wealth to which the Mamtenance Orders (Facilities for Lntorce-
mcnt} Act 1920 has been extended by Order in Council,* machinery
is providud by 5.3 of the Acti® whereby a wife resident in England
can get a provisional maintenunce order™ fram a magistrates” court
in Engiand which will be enforceable against the husband if and
when 1t 35 confirmed by a court in the country where he resides. Tt is
immalerial that the applicant’s cause for complaint did not arise in
LEngland.% Section 4 of the Act provides reciprocal machinery
whereby a provisional order made in the absence of the husbund inoa
country to which the Act extends muy be confirmed by a magis-
tr atea” court in England if the hushand resides there and has been
served with 4 summons. Thus there are two hearings, one in the
absenee of the hugband, and the other in the absence of the wife.
The Hsband may raise any defence that e might have raised in the
original procecdings, but no other defence. It is entirely within the
discretion of the court whether to confimm the order with or without
madifications, or refuse to conficm i, or remit the case to the court
which made the order {or the purpose of taking further evidence.
This muchinery s sometimes known as the “shutllccock™ pro-
cedure 5 OFf course the machinery is defoetive, in rhat the wife at the
first heaning cannot be cross-cxamined on hehalf of the hushand. and
the husband at the sceond hearing cannet be cross-examined on
behalf of the wife. But it s better than no machinery at all.

Part T of the Maintenance Orders (Reciprocal Enforcement) Act
1972, which is intended ultimately to replace the Act of 19204
makes similar and maore elaborate provision for the reciprocal
crnforeement of maintenance orders, nod confined 1o cases where the
defzndant is resident in any part of the Commonaealth. P T of the
Act differs from the Act of 1920 in several respects, of which the
following arc the most important:

{1) Tu applies to Scotland as well as te England and Nenbern
Treland.

e SO0

£ £ 30(5).

e At has been exrcaded tooa large momber af Commonwesulth countries: see the
Mabtenance Qtders (Fagilides tor Enforcoment) Oolee 1050377, us amended.

“ s amended by Buintonanes Crder § Redprocal Eafoseemcnty act 1992, chul, para.l.

* A Ymaintcnance order” is definesd by 210 of 1he Act 23 a0 ard2e {other than an athliation
arder) tar Lhe periedicsl payinents of sums of moncy towands the mainterange of the wits
or other dependants of the person against sehom the ordsc is made. "Depeodants'’ are
defined to mcan such porsons #s he is lubke W oenemosn aceording we the liw in foooe
whare the neder was made.

rCattigter v Collinter [1972] | W LK. 54

M Bee Mlcher w Fiicher [1985] P, 318, 33,

W See S 2220w, which repoals tha Acr of 1920, This subsection i not vet in force.
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2} Tt can be cxiended to any country owtside the United
Kingdom which is preparcd Lo grant reciprocal treatment (o
United Kingdont orders {called in the Act a “reciprocating
country™™) and not merely to any part of the Commaon-
wealth outside the Uniled Kingdom.

It de:fines a maintenance order 50 as o include an affiliation
eeler,® which the Act of 1920 did not.

The “shuttlecock™ procedure applies to orders varying or
erlung maintenance orders.™ The provisions of the Act of
1920 in this respect were found to he defective.”!

It defines a maintenance arcer so as o include an order for
the payment of a lnmp sum,” which the Act of 1920 did
not,

since the general scheme of Pt I of the Act s the same as that of the
Act of 1920, there is no need 1o give a detailed exepesis here.

Part 1 of the Mairtenance Qrders (Reciprocal Enforeement) Act
1972 gives cfleet to the New York Converdion on the Recovery of
Muintenance Abroad, 1956, negotiated under the uepis of the
United Nations. Tt provides a procedure under which there is omly
one hearing, in the country where \he defendant resides, Lhe
Convention i5 ersely drafted and this has given rise to considerable
ditferences in interprelation, reducing its effectivencss,

Fuforcement af foreign mainienance ordery

A foreign maintenance order for periodical payments tunks at
common fuw as a foreign judgment in persossam. 1E, as is usually Lhe
case, the. foreign court has power to wary (he amount of the
payments, the foreipn order cannot be enforced in England at
common [aw, because it 15 nol “final and conclusive™. ™ However, if
the foreign court has power to vary the amount of future payments,
but not that of past puyments, then the arrears may be recoverad in
England by an action on the foreign judgment.™

5.1, The ecmntries which have been designuted as "reciprocating coonlzies' fusually with a
restricted definition of “maiulcnaee onlers™ are listed in 5T 19740566, 51 19752147, 51
197115 and 81 TOHA 125, A wvopsion of Pt L of the Act hae been zpplicd under 540 fwith
eonsiderable modificatinns) w0 fhe Republic of Lelww: 51 199%3M, Another vorsion las
been applied to Tlagoe Cumvention onunrmes: ST 1993503 ay emended. & thirg version
applies t mest of the sietes al the USA: 51 19952708,

2l

Mg 5, 0

e Pilcher v Filcfeer [1955] P 38

52001 e, 23 amended by Chil Jurisdiction and Judguwenls At 1962, Scli 1], parad,

P flarvigp v Hovrgp | 19201 3 KB, 3R6; Re Mocartney [1921] 1R 332 (".:rnwm,r.frr ¥ Carvergh?
[2002] EWCA e 931, [2002] 2 TLR. 610. The rele is eriticised Ty Guodocki {1935) K
LCLQ 18, 2=k tt it is well cateblished. The mule i not follmsed in Trcland: Mot v
McC [1984] 1 LRLM. 101 {irish High Ct.).

1 fearty v Bearmye [1924] 1 KL 5.
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This is the position at common law, and it usually prevenls the
enforcement of foreign maintcnance orders in England. But the
common law has been radically altered by statutes which provide for
the reciprocal codorcement of maintenance orders within the United
Kingdom, and also between Engiund (and Nortbemn Ireland) and
countries of the Commonwealth overseas, and between the United
Kingdom and desigonaled countries overseas.

Under Pt TF of the Maintenance Orders Act 1930, a mainlenance
orcer made in one part of the Uniled Kingdom may be registered in
a court in another purt of the United Kingdom if the person liable to
make the payments resides there and it is convenicnt that the order
should be enforceable therc.”™ The repistration of the arder s
therefore within the discretion of the ¢court; but this discretion vests
in the court which made the order and not in the court which is
asked 1o register it.’® An order so registered inoa court m any part of
the United Kingdom may be coforced in that part of the United
Kingdom in all respeets as if it had been made by that court and as if
that court hagd had jurisdiction to make it.” The power to vary or
discharge a registered order belongs to the court which made it and
not te the court m which it is registered,™ except that a variation in
the tite of payments due onder an order made by o maupistrates™
court or a sheriff count may be made by the court in which it is
registered and not by the court which made it.™

Under 5.1 of (he Maintenance Orders (Facilities for Enforcement)
Act 1920, a maintenance order™ made in @ couniry o which the Act
extends may be registered in England or Northern Treland. Section 2
provides regiprocal machinery whereby a maintenance order made in
England ot Northern Ireland may be registered in 1 country (o which
the Act extends. When an order has been registered, it has the same
force and effect us if il had been an arder originally obtained in the
court in which it is registered. The court has no discretion to refuse
to register an order, ner has the husband any night w be heard to
show cauge against the registralion, or to appeal against it Pt T of
the Maintenamec Ovrders (Reciprocal Enforcement} Act 1972 make
similar but more elaborate provision for the registration in the
United Kingdom of maintensnce onders made in reciprocating
countries and vice versa.

Maintenance judgments from Member States of the Judgments
Regulation {and from Contracting States of the Brussels and Lupano
Conventions) are entitled 10 rccognition and enforcement®™ The
gmounds on which recognition may he refused are set out in Art34%
and need not be repeated here,

oy a1, 1R

e 17020, {4).

5, LBEL,

TFeg TELN, 2240,

Wean 1y, {3,

A Tor defimbion, see above, pard, JO-06D, .64,
W Aera3,

A Abose, para, f-a,
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THE CARE OF CHILDREN AND CHILD ABDUCTION

Jurisdiction af tke Enplish soort ., U-005  Elfest of [oreicn ordecs in England, , 1] 4323
The Curopeanrales ..o .. ..., . N5 Buropeun Gaders ..ol 1022
Frorogation of junsdiction - 11X C¥rors from eotside the Yember
Jurisdiction  based o the States — gnatdiaslip ol dews, - 11024

chillfs presence, o 11-003 Orders Erom ratside the Momber

Quulifications on the gengral Slales — custrmdy orders ..., ., 128
nulc: forem o comveniens .. 11006 Ioternationaf child abdsctiom o .. . 11414
Oualifications oo e prencral Inteenational instruments ... .. 114178
mule: conbinuing jerisdiction in ‘L'he  Fwrppean [ Lozcmbourp)
cerlain coocss cascs. ., .., ... 1007 Copvenlian .. ...........,,.., 11-02%
Lis peidens oL 11N The Hapue Conveolion ... ... H-T30
Hesidpa! juersdicton, ... 11-1KK Rights of cuslody ..o 0 T1HD3T
The praditional rules, ... 11404 Wron pFol removal and
Inhecent junisdiction, ... ..... il {11 wromgful retention .., .. ... TE-033
Guardianship. . .o, o0 caa s 1113 Ofounds for relwsing retum L, 11034
The Cluldren At 1%0 and () Momesercise  of  rights,
“section § ordars'ooLo Lo 14 CoNsEOt OI foquigscende. ... 114134
(i} The divares basis, .., ..., 11015 {i) Grrave ridke of physical or
(it} The hahiual residence and maychalmeica? harm; intolorablc
residuil presence bases . .. HI-LI6 EN] [T 107 s B | ¢ 13
[fii) The emerpency basis ... B3 (iiiy Toc child's objections W
Foower to sty peoceecdines. ... 11-018 3 1L 114134

Special Guardinnship Grders 11-019 (iv) Aulditional pronods afet

Bemuwa  of  chld  From 1l muooths ... ... .., ..., 11 339
Evglaod .o oo T1HH] Central Auhonitiss. . ... ..., 11-4H0
Chodce of law ., oL oo oL 1102 The roigail Dozl I

Regulation and child abducticn 114041

Courts in many counivics speak of parental rights and duties, and of 11-001

the custody of and access o children. A similar terminology was
used [n England before the Children Act 1989, This substituted the
concept of “parcntal responsibility” and introduced the present
range of orders available to the courts in cases concerning children,
including residence orders, contact orders, prohibited steps orders,
and specific issuc orders. The 1989 Act also sought to avaid the
traditional term “wardship”, preferting to speak of the “inherent
jurisdiction with respect to childeen”. The Adoption and Children
Act 2002 has introduced Special Guardianship (rders into the
Children Act 1989, granted more rights to unmarricd [athers, and
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radically changed the law on adoption! These changes have to be
borne in mind in reading the carlicr cascs on this branch of the Law.

Traditionally, the sovercign us parery patiiie 15 intergsted in the
welfare of his miner subjects who hecause of tender years are
incapalle of looking after themscives. The duty to protect their
interests was delegated to the Lord Chancellor, rom whom it passed
first tor the Count of Chancery and then to the Iligh Court. This is
the origin of the inherent jurisdiction of the High Court as to
children, excreised since 1971 by the Family Trvision.? The inherent
jurisdiction 15 usvally inveked by making the child a ward of court.
Under it, the court has very extensive powers in relation to the child:
it can, for example, restrain him {more usually her) [rom martying
without the court’s consent, prevent him from leaving the country, or
send bim abroad to be looked atter by a foreign guardian. Anyone
who disregards an order of the court made in the inherent jurisdic-
tion is liable to severe penaltics [or contempt of court.

Quite apart (rom its inherent jurisdiction, the iligh Court has a
statutory jurisdiction, which it shares with other courls, to make
orders under the Children Act 1989 and in matrimantal proceedings.

A fundamental principle underlying the exercise of the courts’
powers is now set out in s.5{1) of the Children Act 1989:

When a court determines any (uestion with respeet to

(a) the upbringing of a child; or

(h) the administration of a child's properiy or the application of
any incomc atising from it, the child’s welfare shall be the
court’s paramount consideration.

As we shall see, this welfare principle is qualitied in a few contexts,
notably in the application of international convenlion rules as to the
ahduction of children? Subject o that, the seclion applics whalever
the nalure of the dispule belore the court, Lo, not only ta dispotes
between parents but also to disputes between parends and strangers
and between strangers.® [t applics nol vnly in domestic English cascs
but also in cascs with g foreipn element, where it may lake
precedence even over a goardianship or custody order made by a
Foreten court.® Tt should thercfore be rerarded as a ruls of public
policy applicable notwithstanding any rule of the conflict of Taws.

YA At March 20605, omly cerlain sections af b Acl are in [orce. lor adoplicn see
parw. 121N

2 Sge veperally, Cross 1o (19077 83 LCHER, 2000 Lowe and White, Wasir af Coust (Barry Rost,
Lagdon, 2nd ed,, 1935); Bichell, {2001] 31 Fam. LJ. 130 and 212

1 5ce below, para, 11028,

3 J e O[] AL s,

5 e M Selement P40 Gl 59; MeRere r AleRoe [1931] AC, 3525 below, ppaiod 00,

furisdiction of the English Conrt

JurIICTION OF TIE ENGLISH COURT

The Eurnpean rules

FL Council Regulation Wo 22012003 (commonly known as
Brussels 11 bis, or the revised Brusscls 1l Regulation) came into
cffect om 1 March 2003.7 The revised Brusscls 1L Regulation replaces
the Brussels T Repnlation (Council Regulation 1347/2000)% in
providing uniform jurisdictional rules for the attribution, exercise,
delegation, restriction or termination of parentul responsibility,? and
almust automatic recognition of judgments throughout the Euro-
pean Union.* Unlike its predecessor, which was limited to children
ot bath spouses on the oceasion of mairimonial proceedings, the
revised Brussels IT Regulation covers all decisions on parental
responsibility, including measures for the protectinn of the chitd,
independent of any link with marrimonial proceedings, in order to
cnsare equality for all children.™® The Regulation does not, however,
apply to the establishment or cunlesting of a parent-child retation-
ship, adoption, a child's name, cmuncipation, maintenance, trusls or
siiccession, Or criminal offences commiled by children.* With
rerard to the child’s property, the Regulation only applies to
measures for the protection of the child'; measures concerncd with
the child’s property but not concerned with the protection of the
child continue to be governcd by the Judgments Regulation. s
Atticle 8 cstablishes the primary jursdictional rule in malters of
parental responsibility,’ giving purisdiction to the Member Stale in
which the child is hubitually resident at the time the court is seised. )
This pomary rule {5 supplemented by two addilional grounds for

# B Council Regelzfion Mo, 22002003 of 27 Noveraber 2003 ceneeming jutsdiction and the
recopnition and entmeement o judgments ia matrimenial mattcrs and e matters of
parcneal cespumiibility, repealing Repulation Moo L3432000. The melevanl provisions of
English dongstic law are amended by 1l Europear Commanitics {Jucisdiction aal
ludgments in Matrimonial and Parental Responsibility Mallers) Hepulations 2005, SI
2005255,

T Sec penecolly in regard to parcotal responsibility, Lowe, [HI] LFELE 208,

® Bee parn, 10 0, abuowve.

* AL 1) () Parzatal cespunsibiling is dotined in Arc2 s all eights and duties relatiae Lo the
person or the properly ol o child which are givwen toa alural or Jegal persan by judgiacnt, by
aperation of ke or by a0 apeeement hiving dogal offect, ingudiog zights of costody and
rights of aovess.

" With the exceprion af 1xnmark, Sce, lwowever, he BEomopesn Cemmissfon’s amsaltstion
paper a0 the applicible bear and jurisdiction in divonee matiecs (COMUZONTE2 Guath, wiich
oy Jead x i farther revision of the Hegelabon,

"t Nawzatly thought of as public s mewsuces in English law, bul incloded in the Regulatian
vodsr Lthe concept of trowdly defincd “civil mattem'.

12 Pezical (). There i no maxinom age for a child in the Hegulation: this is o malter far the
internal Tew of cacl Meminer Starg.

B A3

" AN )

I Reeital () For the Judgments Pegulation see Chat.

"* Jurisdizrion in eases of chilil ahdncrion js discuzsed below, para.l 1041,

'T'The definition ol when o sourt 35 scised iz found b1 Al 18 when the document nstitueing
W procesdings is lodzed Wil the court provided that the applicant has not subscquently
tailad to take the stepe required Lo Lave service sffected on the mespondent.
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jutisdiction, and is subject to two special rules. Provision 7s made for
cases of Ly pendens, and there exists a residval jurisdiction rule
allowing the application of nutionsl law. These matlers will be dealt
with in tum.

Frorogation of jurisdicion

11-004 Ome additional ground, or sel of grounds, for jurisdiclion is estab-

' lished by Art.12 under the heading “prorogation of jurisdiction”,

though mare is required than a simple choice of court by the partics,

The courts of a Member Stale exercising jurisdiction in matrimonial

. proceedings under Art3 of the Regulation also have jurisdiction

: for mariers relating to parental responsibility where at least one of

: the spouses has parcnial responsibility for the ehik] and the jurisdic-

fiorn hus been accepted expressly or otherwise unequivocally by the

spouses and any other holders of parenial responsibility, and is in

the superior interests of the child.” The courts of a Member State

also have jurisdiction in maiters relating to parental responsibiliny

where the child bas a substantial conneetion with that Member State

{in particular hecausc someone with parental responsibility is habitu.

ally resident in that State, or the child is a national of that State) and

the jurisdiction has been accepted cxprossly or otherwise une-

“quivocally by all the parties to the proceedings, and is in the best
interests of the child.2

e oL L.

Jurisdiction bused on the cliild's presence

11005 labitual residenee is not defined in the Repulstion but falls to be
determined on the basis of factual elements in accordunce with the
objectives and purposes of the Repulation.?® Turisdiction founded on
the habitual residence of a child has proved problematic particulatly
when considering the habitwal residence of a very young child® or

- that of a refugee or intemationally displaced child® The revised
' Brussels I1 Regulation addresses this difficnlty by pioviding that
where the child's habitual residence cannot be cstablished and

* Sec para 1000, above.

¥ AWIINLY. The Practior Grefole jor fee eppilicercn of S new Brusseh JT Rogalating (puklishe:d
by lhe bmropean Comnission i consulialion witke the Borapean Tedicial Nelwork), p.17,
mukes it clear that she dea’ters Aid pot intend there to be any distinetian borween Lhe leom

' “gpetior” aml “hest interests o the child, and in fact other lingoage rerdans uee idantical

wording i Arte 120100} sl 12{3%WhY For the teemipaiion of jurisdicdon when & foal
judgment is giver or the proceedings el for some other eaeon, sea ATL122L

A Ace 3203} A 12¢4) adds that jtwill be Joomed 1o be dn che chibd's laterest for e Wember
Stare 1o biwe jurisdectton under the provisions of e Acticle where the chifd is Tiabitoally
residest wa o Bate that i+ not 8 Coatracting State to the Tlugue Conveotion of 19 Oetobe
19 o jurisdicton, applicable law, tecognition, enforcement and sooperation in tespect of
parental responsibilite and ieazores (or the protection of shifdren, i 3 is fouad impossitle
2 bl proceedings in fhe statc of the child's habitssl residence,

N Prachioe CFutde, p 12, .

= 8w [/ (Hettuel fesidence: Wardship] |2002) 1 BL R 388 W and T v 17 (Child Ahduction:
Surropacy) 12002] T FLR. 1008 :

E ALY Rew onder the Eapue Convedtion an lntercountry Adoption, para. 12022, belnw.
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jurisdiction cannot be founded on Art.12, then the courls of the
Muember State in which the child is present shall have jurisdiciion.

Quealifications on the general mile: forum non conveniens

The revised Brussels I1 Regulation in {15 provisions on matters of 11-006
parental responsibility, unlike other Curopean Regulations on juris-
diction, enables a court with jurisdiction to stay its proceedines
either in whole or in part on grounds that contain the principles of
forunt non corvenicns. Axticle 15 contains detailed provisions under
which a court may stay ils proccedings, or request the court of
another Member State to take junsdiction, it the child has a
particular connection with that other Member State, a court in that
Member State would be better placed to hear the case {or a specific
prart of it), and the use of the power would be in the best inlerests of
the child® The child is to bhe comsidercd to have a particular
connection to a Member State for this purpose il that Member State;
(3} has become the habilual residence of the child afier the original
court was seised; or (b) is the former habiluil residence of the child;
or (c) is the place of the child’s nationality; or () is the habitual
tesidence of a holder of parcnotal responsibility; or (¢} is the place
where property of the child is {ocated and the case concerns
measutes for the protection of the child relating to the administra-
tion, conservation or disposal of this property,® Tn order to deter-
ming whether there is a bettet [orvm in which to hear the casc, the
courts may co-operate either dircelly ar through the Central
Authorities.”?

Chualificationy on the genergl mile: contiing fursdicton in certain
AOCEST £ases

{nce the court of a Member Stale is seised under the primary rule, 11-007
It may continue to have jurisdiction, cven after a change in the
child’s habitual residence, tor certain limited purpeses connected
with aceess rights. Where the proceedings as to parental respon-
sibiity in one Member State have led (0 o judgment on access rights,
and the child acquires a new habitual residence by maoving Tawfully
0 another Member Staie, Art.Y permits the courts of the former
hahital residence to continue to exercise jurisdiction for a thres
month period®® for the purpose of modilying the judgment on access
rights, The courts of the child’s new habitual residence do not have
jnrisdiclion in this period, during which the holder of sccess rights,
who will normally be still hahitually resident in the Member State of

oA 13,

= AL IS

2 prt 15{32),

T ATLIAR).

™ Cabuulated from the dale (ke child plysically mowes from the Member State of oging
Friciroe s, 14
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origin, can apply to the sume court for a variation when those access
rights can oo longer be exercised. However, Art.9 does not apply 1L
the holder of access rights has avcopted the jurisdiction of the new
court b}, participating in procezdings belore that court without
contesting 1tz jurisdiction® It is important to stress that ihis pro-
vigion only relates to access rights; it does not prevent the courts of
the new Member State from deciding otler matters as lone ss the
procecdings in the first court have become final and nor sﬁhject o
appeal

However, it has been pointed out™ that this provision is not
without its problems sinee it appeacs to asswmc that the child will
acguire & new habitual residence immediately on moving from ong
Member Stale to another. As we have seen In English law the
concept requires a period of time 0 have passcd before the courts
will find that a new habitual residence has been awquired., During the
micrvening period the court of the Member State of origin will not
have jursdiction under Art.% singe the child will not be habituwally
resident amywhere. Presumably, then, during this tme it wilt be the
courts of the child's future habitual residence that will have jurisdic-
tion under Arl.13 on the grounds of the child's presence, defeating
the purpose of maintaining jurisdiclion with the court originally
scised to vary the original order during a short peried of time.

‘Lis Pendens

11-008 Where rwo sets of proceedings are initiated in the courts of different

E1-00k

Member States, Art.19 establishey the familiar rule of #y pendens,
Where the proccedings for parental responsibility in different Mem-
ber States relate (o the samee child and Lhe same cause of zetion the
court secomef seised shull stay ils proceedings in Tuvour of the c?nurL
first scised until such time as the court first seised establishes its
J_urEsd!{rliun, at which time the court second scised will declioe
Jurisdiction,* unless the court first seised stuys its proceedings on the
Jortem non conventiens gronnds deseribed in Art. 15,

Residual jurisdiction

1l oo court of a Mcember State has jurisdiction under Ars 8