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! See, especially, Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of Non-International Armed Conflicts
(Protocol 1), 1977, The Laws of Armed Conflicts: A Collection of Conventions,
Resolutions and Other Documents at 775 {D.Schindler and ).Toman eds., 4t ed., 2004).

Z See, especially, Protocol Additional to the Geneva Conventions of 12 August
1949, and Relating to the Protection of Victims of International Armed Conflicts
(Protocol I), 1977, The Laws of Armed Conflicts, supra note 2, at 711.
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! General Treaty for Renunciation of War as an Instrument of National Policy
(Kellogg- Briand Pact of Paris), 1928, 94 League of Nations Treaty Series 57, 63.

2 Case Concerning Military and Paramilitary Activities in and against Nicaragua
(Merits), {1986] Reports of the International Court of Justice 14, 99-100.

# Report of the International Law Commission to the General Assembly, 18th
Session,[1966] II Yearbook of the International Law Commission 172, 247.

*Nicaragua case, supra note 5, at 100.

> Vienna Convention on the Law of Treaties, 1969, [1969] United Nations
Juridical Yearbook 140, 154.

6 Ibid, 153.
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1 Fisheries Jurisdiction case (Jurisdiction of the Court) (UK v. Iceland), [1973]
Reports of the International Court of Justice 3,14.

2 Nicaragua case, supra note 5, at 100.

3 The existence of these two exceptions is confirmed by the ICJ in its Advisory
Opinion on the Legality of the Threat or Use of Nuclear Weapons, {1996] Reports of the
International Court of Justice 226, 244.

4 Charter of the United Nations, supra note 1, at 343 ff.
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1 Minsk Agreement, 1991, 31 International Legal Materials 143, id. (1992).

2 Alma Ata Declaration, 1991, 31 International Legal Materials 147, 148 (1992).

3Charter of the Commonwealth of Independent States, 1993, 34 International
Legal Materials 1279, 1283 (1995).

4 See S.R.Ratner, "Drawing a Better Line: Uti Possidetis and the Borders of New
States", 90 American Journal of International Law 590, 597 (1996).
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! Security Council Resolution 884 (1993), 48 Resolutions and Decisions of the
Security Council 73, id. (1993).

Z Security Council Resolution 853 (1993), 48 Resolutions and Decisions of the
Security Council 71, id. (1993).

3 General Assembly Resolution 62/243, Article 1 (14 March 2008).

* RMullerson, "The Continuity and Succession of States, by Reference to the
Former USSR and Yugoslavia", 42 International and Comparative Law Quarterly 473,
486(1993).

> Charter of the United Nations, supra note 1, at 332,
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3 Ibid.

4 Charter of the United Nations, supra note 1, at 343.
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! For the latter, see N.Melzer, Targeted Killing in International Law 270 (2008).

Z See A.Randelzhofer, "Article 51", 1 The Charter of the United Nations: A
Commentary 788, 790 (B.Simma ed., 2nd ed., 2002).

3 Institut de Droit International, Resolution on Self-Defence, Article 5 (Santiago de
Chile 2007).
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1 See Article 1 of the Definition of Aggression, General Assembly Resolution
3314(XXIX), 29(1) Resolutions of the General Assembly 142, 143 (1974).

2 Jbid.

3 See K.C.Kenny, "Self-Defence”, 2 United Nations: Law, Policies and Practice
1162,1164 (R.Wolfrum ed., 1995).

4 Case Concerning Armed Activities on the Territory of the Congo (Congo v.
Uganda)(International Court of Justice, 2005), 45 International Legal Materials 271,
369(2006).

5 A.Aust, Handbook of International Law 229 (2005).
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! See T. de Waal, Black Garden: Armenia and Azerbaljan through Peace and War
170(2003).

? See Statement by the Ministry of Foreign Affairs of the Republic of
Azerbaijan, annexed to a Letter from the Permanent Representative of Azerbaijan to
the President of the Security Council (Doc. 5/23926, 14 May 1992).

3 Security Council Resolution 822 (1993), 48 Resolutions and Decisions of the
Security Council, id. (1993).

* Security Council Resolution 853 (1993), supra note 19, at 71.

5 Security Council Resolution 874 (1993), 48 Resolutions and Decisions of the
Security Council 72, 73(1993).

¢ Security Council Resolution 884 (1993), supra note 18, at 73.

7 General Assembly Resolution 62 /43, supra note 20, Article 2.

8 Security Council Resolution 822 (1993), supra note 37, at 70.
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1 Security Council Resolution 884 (1993), supra note 18, at 73.

2 Report of the Secretary-General Pursuant to the Statement of the President of
the Security Council in Connection with the Situation Relating to Nagorny-
Karabakh, para.10 (Doc. S/25600, 14 April 1993).

3 The evidence is presented in a Letter from the Charge d'Affaires of the
Permanent Mission of Azerbaijan to the UN Secretary-General (with annexed
photocopies) (Doc.S/1994/147, 14 February 1994).

4+ OSCE, Office for Democratic Institutions and Human Rights, Republic of
Armenia Presidential Election Observation, Final Report, page 8 (Issued 9 April
1998).

5 Crisis Group, Nagorno-Karabakh: Viewing the Conflict from the Ground at p. 9
(Europe Report No. 166, 14 September 2005).
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1 See ].Combacau, "The Exception of Self-Defence in U.N. Practice", The Current
Legal Regulation of the Use of Force 9, 21 (A.Cassese ed., 1986).
2 Nicaragua case, supra note 5, at 94.

3 Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons, supra
note 12, at 245.
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1 Case Concerning Oil Platforms (Iran v. United States) (International Court of
Justice, 2003), 42 International Legal Materials 1334, 1361-1362 (2003).

2 Case Concerning Armed Activities on the Territory of the Congo, supra note 33, at
306.

3 0.Schachter, "The Right of States to Use Armed Force", 82 Michigan Law
Review 1620, 1635 (1984).
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! See, e.g, Y.Dinstein, War, Aggression and Self-Defence 210 (4th ed. 2005);
Akehurst's Modern Introduction to International Law 316 (P. Malanczuk ed., 7th ed.,
1997).

2 T.D.Gil,"The Temporal Dimension of Self-Defence: Anticipation, Pre-
emption, Prevention and Immediacy", 11 Journal of Conflict & Security Law 361, 369
(2006).
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1 N.Ronzitti, "The Expanding Law of Self-Defence”, 11 Journal of Conflict &
Security Law 343, 352 (2006).

2 Security Council Resolution 822 (1993), supra note 37, at 70; Security
Council Resolution 853 (1993), supra note 19, at 71; Security Council Resolution 874
{1993), supra note 39, at 72; Security Council Resolution 884 (1993), supra note 18, at
73.



Mo Olajl sl 4o gama /OA
Sl S5glrin 558 Hlal 4 Sde Vb e 25T (15, & 5,8 il b
e 03,557 53 55 Sl 4 15 Olauby3T 5 als lobas Dofj gloes Gk oS
(ol 38 oy 1y Ol y3T gl S sl Db 8l 5 o
Lf.g;,,lo,u“;wg,.;\,L;w,u,.,uﬁﬁm,dj—.fwgmd,\;x
Ssds e B ol ST el Go b Sl Gl o3le L 4 ca L Jl ol
N S g g

3 s BT Gl 4 (Vb e 4 o e BT 6l
ESoledys DI il g 6y 555 B o 5T s S
L;gjgc)u;\j:qdp;q,.ol;i.iﬁrl?giétﬂbw;éu,“f@t
S PP

Gl B el on5as O adle cpl ples 5 Olomby3T (6 g0 4 S
el Cadln o 47 ) abad 4 ol 4 05U 4 el ety G 1y ol g
STl 15 G o Ol )3T s o 5 a5 ol Sen b gle B sl
238 g e 7165 4 o 50 5 0303 a3l Sl ytir 5T

Ghle 5 flo B Jliil 4 03ls auls L Wl g e 2 S5 Obda )l T g YA
pludl aidle opl o jsbte 4 48 5 ) e (Sla AW 5ty g 53 OT gl
4 Jorgin Olaw 5T 487 opl 51 S 5 e (55T 0 Vb 31 5 L 1 b
g (bl g st 55al 5l Sole S 53 355 g e £l G Jlas
b fa it 2 My ma Sose il 03 bl pol Bl Sl b
SOkt 2 o Gt B8 5 3 Oa Zuls dal i 3 gy s S s
Sl s s by e Jilee oS LS G in atBle 8 b (bl S
plod bl 4wl Bl )l Lo 5 0T Jgloms Ghle 5 Lo p SR BT s dylas
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3 Ibid, 110.
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2 Case Concerning Armed Activities on the Territory of the Congo, supra note 33, at
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3 General Assembly Resolution 2625 (XXV), 25 Resolutions of the General
Assembly

121,123 (1970).
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! Advisory Opinion on Legal Consequences of the Construction of a Wall in the
OccupiedPalestinian Territory, 2004, 43 International Legal Materials 1009, 1050
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3 See Starke's International Law 176 (1. A. Shearer ed., 11% ed., 1994).
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Federal Republic of Yugoslavia", 72 British Year Book of International Law 255, 278
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1 See S.A.Alexandrov, Self-Defence against the Use of Force in International Law 98
(1996).

2 The best known case in which this happened is Resolution 83 (1950), in which
the Security Council determined in a binding way that "the armed attack upon
the Republic of Korea by forces from North Korea constitutes a breach of the
peace” recommending that Member States furnish assistance to the victim "to repel
the armed attack”. 3 Resolutions and Decisions of the Security Council 20, id. (1950).
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3 Charter of the United Nations, supra note 1, at 347.

4 Ibid, 343.
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1 See B.Conforti, The Law and Practice of the United Nations 179 (2nd ed,, 2000).

% Security Council Resolution 822 (1993), supra note 37, at 70; Security Council
Resolution 853 (1993), supra note 19, at 71; Security Council Resolution 874 (1993),
supra note 39, at 72; Security Council Resolution 884 (1993), supra note 18, at 73.

3 See ].A.Frowein and N.Krisch, "Article 39", 1 The Charter of the United Nations: A
Commentary, supra note 28, at 717, 723.

* K.Wellens, "The UN Security Council and New Threats to the Peace: Back to the
Future”, 8 Journal of Conflict & Security Law 15, 33 (2003).
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1 See T.Bruha, "Security Council”, 2 United Nations: Law, Policies and Practice,
supra note 32, at 1147, 1148.

2 See A.Chayes, "The Use of Force in the Persian Gulf", Law and Force in the New
International Order 3, 5-6 (L.F.Damrosch and D.J.Scheffer eds., 1991).

3 See 0.Schachter, "United Nations Law in the Guif Conflict”, 85 American Journal
of International Law 453, 458 (1991).

4 See E.V.Rostow, "Until What? Enforcement Action or Collective Self-Defense?”,
85 American Journal of International Law 506, 511 (1991). Empbhasis in the original.
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1 Charter of the International Military Tribunal for the Far East, 1946, 14
Department of State Bulletin 361, 362 (1946).

2 International Military Tribunal (Nuremberg trial), judgment (1946), 1
"International Military Tribunal (Blue Book Series) 171, 219-223.

* Ibid, 219.

¢ Ibid, 223.

5 Ibid, 186.

¢ In re Hirota and Others (International Military Tribunal for the Far East, 1948),

[1948] Annual Digest and Reports of Public International Law Cases 356, 362-363.
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1 USA v. Von Weizsaecker et al. ("Ministries case") (Nuremberg, 1949), 14 Trials
of War Criminals before the Nuernberg Military Tribunals under Control Council
Law No. 10 (Green Book Series) 314, 318-22.

2 USA v. Von Leeb et al. ("High Command case”) (Nuremberg, 1948), 11 Trials of
War Criminals before the Nuernberg Military Tribunals under Control Council Law No.
10, 462, 486.

3 USA v. Krauch et al. ("LG Farben case") (Nuremberg, 1948), 8 Trials of
War Criminals before the Nuernberg Military Tribunals under Control Council Law No.
101081,1124-1125.

4 M.C.Bassiouni and B.B.Ferencz, "The Crime against Peace", 2 International
Criminal Law 313, 347 (M.C.Bassiouni, ed., 2nd ed., 1999).
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2 Ibid, 486-487.

3 Ibid, 488-489.

4 See KJ.Heller, "Retreat from Nuremberg: The Leadership Requirement in the
Crime of Aggression”, 18 European Journal of International Law 477, 486 et seq.
(2007).

5 See M.Greenspan, The Modern Law of Land Warfare 455-456 (1959).
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1 Rome Statute of the International Criminal Court, 1998, The Laws of Armed
Conflicts, supra note 1, at 1314, 1315.

2]bid, 1372-1373.

3 See M.H.Arsanjani, "The Rome Statute of the International Criminal Court", 93
American Journal of International Law 22, 29-30 (1999).
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! General Assembly Resolution 2625 (XXV), supra note 73, at 122.

Z General Assembly Resolution 95 (I), 1(2) Resolutions of the General Assembly
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3 General Assembly Resolution 177 (II), 2 Resolutions of the General Assembly
111,112 (1947).

* Principles of International Law Recognized in the Charter of the Nlirnberg
Tribunal and in the Judgment of the Tribunal, Report of the International Law
Commission, 2" Session, [1950] II Yearbook of the International Law Commission 364,
374, 376.
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1 Draft Code of Crimes against the Peace and Security of Mankind, Report of the
International Law Commission, 48th Session, [1996] 1I (2) Yearbook of
the International Law Commission 17, 42-43.

2 Ibid, 43.

3 See A.Cassese, International Criminal Law 113-114 (2003).

4+ R.Cryer, "Aggression at the Court of Appeal” 10 Journal of Conflict & Security
Law 209, 228 (2005).
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! See G.Gaja, "The Long Journey towards Repressing Aggression”, 1 The Rome
Statute of the International Criminal Court: A Commentary 427, 435 (A.Cassese et al.
eds, 2002).

Z Institut de Droit International, Resolution, "Immunities from Jurisdiction and
Execution of Heads of State and of Government in International Law", 69 Annuaire de
PInstitut de Droit International 743, 753 (Vancouver, 2001) (Article 13(2)).
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1 Case Concerning the Arrest Warrant of 11 April 2000, [2002] Reports of the
International Court of Justice 3, 25.

Z Ibid.

3 Ibid, 25-26.

4 Rome Statute, supra note 144, at 1327.

5 Charter of the International Military Tribunal, supra note 127, at 1257.
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1 The term “"Nagorny Karabakh" is a Russian translation of the original name in
Azerbaijani language - "Daghq Qarabag” (pronounced as "Daghlygh Garabagh"),
which literally means mountainous Garabagh. In order to avoid confusion the widely
referred term "Nagorny Karabakh” will be used hereinafter.
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1R.Y.Jennings and A. D. Watts (eds.), Oppenheim's International Law, 9th ed.,
1992, p.563.

2 Oppenheim notes that "the importance of state territory is that it is the space
within which the state exercises its supreme, and normally exclusive, authority”,
ibid,p. 564. Bowett regards mis principle as fundamental in international law and an
essential foundation of the legal relations between states, Self-Defence in
International Law,Manchester, 1958, p. 29. See, generally, ]. Castellino and S.
Allen,Title to Territory in International Law: A Temporal Analysis, Aldershot, 2002;
G.Distefano, L'Ordre International enlre Legalite et Effectivite: Le Titre Juridique dans
le Contentieux Territorial, Paris, 2002 ; R. Y. Jennings, The Acquisition of Territory in
International Law, Manchester, 1963; M. N. Shaw, "Territory in International Law", 13
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Netherlands YIL, 1982, p. 61; N. Hill, Claims to Territory in International Law
and RelationsLondon, 1945; ]. Gottman, The Significance of Territory,
Charlottesville, 1973; and S. R Sharma, Territorial Acquisition, Disputes and
International Law, The Hague, 1997.

11 RIAA 829, 839 (1928).

2 Ibid, at 838.
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1D. P. 0'Connell, International Law, 2nd ed., London, 1970, vol. I, p. 403.
2 [CJ Reports, 1949, pp. 4, 35.

3 PCI], Series A, No. 10, p. 18.

41CJ Reports, 1949, pp. 6, 22.

5 [CJ Reports 1950, pp. 266, 275.
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1 M.GKohen, "Introduction” in M.G.Kohen (ed.), Secession: International
Law Perspectives, Cambridge, 2006, p. 6.

2 See the Opinion on the "Territorial Integrity of Quebec in the Event of the
Attainment of Sovereignty" by Professors Franck, Higgins, Pellet, Shaw and
Tomuschat on 8 May 1992, para. 2.16, <http://www.uni.ca/library/5experts.html>.

3 See further below, para. 66 and following.
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! Declaration on Principles of International Law 1970, General Assembly
resolution 2625 (XXV).

2 M.N. Shaw, "The Heritage of States: The Principle of Uti Poss:detls Juris Today",
67 British Year Book of International Law, 1996, pp. 75, 81.

3 IC] Reports, 1982, pp. 18, 66.

41C] Reports, 1962, pp. 6, 33.

5ICJ Reports, 1978, pp. 3, 36.
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1 Temple of Preah Vihear, 1CJ Reports, 1962, pp. 6, 34.

2HMSO, 1977, p. 11.

3 See e.g. Markus Kutter, Die Schweizer und die Deutschen (Frankfurt/M.:
Fischer, 1997), pp. 97-105 cited in B. Schoch, "Switzerland - A Model for Solving
Nationality Conflicts?", Peace Research Institute, Frankfurt, 2000, p. 26 and Edmund
Jan Osmanczyk and Anthony Mango, Encyclopedia of the United Nations
and International Agreements, 37 ed., 2004, vol. 4, p. 2294.

4 Ibid.
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! <http://wwi.lib.byu.edu/index. php/President Wilson%27s_Fourteen_Points>.
2 See below, para. 66 and following.



A8/ flo Olojlu sle] 48 pozes

OAAY) o st s T Cals Jo b il 0> Jsla el YO
3513 g0 S\l 5 03305 AST dowza Jlo 5he ¥ ole pylgr i 4 35 andie 5

Iyl G 355 gl hu g bl Jailgy 53 el SO N
5 by piS ol Canled 5 INEl (STl e 2 Ml 5o ol
S Culey 1y olae Jhedl e G si ol L el g J gl 00

P c.qug,@e?\/\"/\ woliakd) anw g p G 4 b e 4edleh Y7
Sl 68 o 1 4 dal g o g3 510 03l 55 (VIAF el el
BoiSs o) Cles s Il (Sl e g D )2 Sleat
(S (gl 9

VA4Y alus V4 3 sager pezms FF/VAY asliakidh oy I SL Gk
5 ) Cpeled (CaS T ciailin g S GaeSeS 5 5y5en Jpel 4 ol
i3 o o JiS b 4 e Jlo s ptie Gb el LsEST e s
b Jol 3 Cdblgs b (gl legs eSS (blijh ol 53 a5
S plonil 4k 5 4587 Sl 550

D yls g s (Frrs b @2ha o geae) (e OlaSlo o550 adleh YV
Coles (51 1y 255 Sl 5 (.w\:.uu.uT;,fJLou,u); Olgz OF a0
0T b Izl 5 o)) Cales 4 pl ot 5 93 pled CaS b (5l ]
AST sype Kon b Y0 Jlo Gl Cenli o 4t o kS S
toh CaSl  Cules S 53 LA el S £ 5 Ol Ol g
o 03 s Colem OT gk Izl 5 g2l Canled 4 11 bdgs

1 General Assembly resolution 55/2.
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! General Assembly resolution 60/288. See also General Assembly resolutions
57/337 on the Prevention of Armed Conflict which reaffirmed the Assembly's
commitment to the principles of the political independence, the sovereign equality
and the territorial integrity of states; 59/195 on Human Rights and Terrorism,
paragraph 1 of which refers to the territorial integrity of states; and resolution
53/243, the Declaration and Programme of Action on a Culture of Peace, paragraph
15 (h) of which calls on states to refrain from any form of coercion aimed against the
political independence and territorial integrity of states.

2 See also article 39 providing for a similar rule with regard to the transit passage
of ships and aircraft.
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! By Armenia, Kazakhstan, Kyrgyzstan, Russia, Tajikistan and Uzbekistan.

2 With the addition of Georgia, but the exclusion of Uzbekistan, who joined in 2006.
On 18 August 2008, Georgia notified its intention to withdraw from the CIS,
<http:/ /www.mfa.gov.ge/index.php?lang_id:ENG&sec_id:36&jnfo_id=7526>.
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1 Consisting of Azerbaijan, Georgia, Moldova and Ukraine. The Charter
transformed the GUAM Group established in 1997 as a consultative forum and then
formalised in 2001 into the "Organisation for Democracy and Economic Development
- GUAM", to be known as GUAM, see preamble.

2 <http://avalonlaw.yale.edu/ 20th_century/arableag.asp>.

3 As amended in 1967, 1985, 1992 and 1993, see <http: //wv/w.oas.org/ juridico
/English/charter. html>.
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1 The member states currently are Brunei Darussalam, Cambodia, Indonesia, Lao
PDR, Malaysia, Myanmar, Philippines, Singapore, Thailand and Vietnam.

2 Consisting of India, Pakistan, Bangladesh, the Maldives, Nepal, Sri Lanka and
Bhutan.
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1 This agreement was witnessed by France, the UK, the US, Germany and Russia.
See also the Croatia-Bosnia Treaty on the State Border of 30 July 1999,

Z See also the German-Polish Agreement on the Confirmation of the Frontier, 14
November 1990.
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1 See also article 13 (12) providing that none of the provisions of that article
concerning national minorities could be interpreted as implying "any right to
undertake any action or commit any activity contrary to the goals and principles of
the Charter of the United Nations or to other obligations resulting from international
law or to the provisions of the Helsinki Final Act and of the Paris Charter for a New
Europe, including the principle of territorial integrity of states.”
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! See e.g. Security Council resolutions 1769 (2007), 1784 (2007), 1841 (2008)
and 1828 (2008).

Z See e.g. Security Council resolution 1778 (2007).

¥ See e.g. Security Council resolutions 1780 (2007) and 1840 (2008).

* See e.g. Security Council resolution 1785 (2007).

> See e.g. Security Council resolution 1796 (2008).

® Security Council resolution 687 (1991).

7 See Security Council Presidential statement of 20 July 1993, S/26118.

® Ibid and resolutions 1770 (2007), 1790 (2007) and 1830 (2008).

®See Security Council resolutions 1267 (1999), 1776 (2007).

" See e.g. Security Council resolutions 389 (1976), 1272 (1999), and 1745
(2007).

! See e.g. Security Council resolutions 389(1976), 1272(1999), and 1745(2007).

' Security Council resolution 1306(2000).

13 Reference Re Secession of Quebec [1998] 2 S.C.R. 217, para. 112.
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1 General Assembly resolution 375 (1V).
2 General Assembly resolution 2625 (XXV).
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! Yearbook of the International Law Commission, 1966, vol. II, pp. 247-8.
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1].Crawford, The International Law Commission's Articles on State Responsibility,
Cambridge, 2002, p. 246.

2 General Assembly resolution 2625 (XXV).

3 The Commission noted in a footnote to this comments that "[i]n the course of
the conference, a number of Governments characterized as peremptory the
prohibitions against aggression and the illegal use of force: see Official Records of the
United Nations Conference on the Law of Treaties, First Session, Vienna, 26 March to 24
May 1968, summary records of the plenary meeting and of the meetings of the
Committee of the Whole (United Nations publication, Sales No. E.68.V.7), 52nd
meeting, paras. 3, 31 and 43; 53rd meeting, paras. 4, 9, 15, 16, 35, 48, 59 and 69; 54th
meeting, paras. 9, 41, 46 and 55; 55th meeting, paras. 31 and 42; and 56th meeting,
paras, 6, 20, 29 and 51", see ].Crawford, The International Law Commission's Articles
on State Responsibility, Cambridge, 2002, p. 246.

4 IC] Reports, 1986, pp. 14, 100-101. This view is supported by scholars, see
e.g. B.Simma, "NATO, the UN and the Use of Force: Legal Aspects”, 10 European
Journal of International Law, 1999, pp. 1,3.
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1 IC] Reports, 2004, pp. 136, 171. See also General Assembly resolution ES-
10/14, 8 December 2003.
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1IC] Reports, 1994, pp. 6, 37.

2 See, for example, A.D.McNair, The Law of Treaties (1961), pp. 681-91 and T.0.
Elias, The Modern Law of Treaties (1974), p. 119.

31CJ] Reports, 1974, pp. 3, 18.
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! Yearbook of the International Law Commission (1966 11), p. 259.

21CJ Reports, 1982, pp. 18, 66. See also the Burkina Faso/Mali case, IC] Reports,
1986, pp. 554, 563 and Judge Ajibola's Separate Opinion in the Libya/Chad case, IC]
Reports, 1994, pp. 6, 64.
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192 International Law Reports, pp. 170, 171.

2 See e.g. M.Kohen, Possession Contestee et Souverainete Territoriale, Geneva,
1997, chapter 6, and ibid, "Uti Possidetis, Prescription et Pratique Subsequent a un
Traite dans |'Affaire de Vile de Kasikili/Sedudu devant la Cour Internationale de
Justice”, 43 German YIL, 2000, p. 253; G.Nesi, L'Uti Possidetis luris nel Diritto
Internazionale, Padua, 1996; Luis Sanchez Rodriguez, "L'Uti Possidetis et les
Effectivites dans les Contentieux Territoriaux et Frontaliers", 263 Hague Recueil,
1997, p. 149; ].M.Sorel and R.Mehdi, "L'Uti Possidetis Entre la Consecration Juridique
et la Pratique: Essai de Reactualisation”, AFDI, 1994, p. 11; T.Bartos, "Uti Possidetis.
Quo Vadis?", 18 Australian YIL, 1997, p. 37; "LApplicability de I'Uti Possidetis Juris
dans les Situations de Secession ou de Dissolution d'Etats”, Colloque, RBDI, 1998, p. 5,
and M.N.Shaw, "Heritage of States”, loc.cit.
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387.
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t Ibid, at 388.

2 Ibid, at 565,

% Ibid. See also the Separate Opinion of Judge Kooijmans, Qatar v Bahrain, 1C]
Reports, 2001, pp. 40, 230-2.

*IC] Reports, 2007, paras. 151 and following.

® See e.g. RYakemtchouk, "Les Conflits de Territoires and de Frontieres dans les
Etats de 1'Ex-URSS", AFDI, 1993, p. 401. See further below, paragraphs 92-94
and following.

©See ].Malenovsky, "Problemes Juridiques Lies a la Partition de Ia
Tchecoslovaquie”, AFDI, 1993, p. 328.
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1 92 [LR, p. 168. See also A.Pellet, “"Note sur la Commission d'Arbitrage de la
Conference Europeenne pour la Paix en Yugoslavie", AFDI, 1991, p. 329, and Pellet,
»Activite de la Commission d'Arbitrage de la Conference Europeenne pour la Paix en
Yugoslavie", AFDI, 1992, p. 220.

292 ILR,p. 171,

3 UKMIL, 63 BYIL, 1992, p. 719.
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1 See 31 ILM, 1992, p. 138 and p. 147 and following, and 34 JLM, 1995, p. 1298.
2311LM, 1992, p. 148.
3 See Malenovsky, "Problemes", loc.cit,
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192 ELR, p. 174 (emphasis added).

2 Shaw, "Heritage", loc.cit., p. 141 and General Assembly resolution 1608 (XV).
See also the Beagle Channel case, HMSO, 1977, pp. 4-5 and El Salvador/Honduras, 1C]
Reports, 1992, pp. 351, 408.

3 See General Assembly resolution 181 (11) and Shaw, "Heritage", loc.cit,, p. 148.

4 Ibid. See also T/1551; T/1538; T/L.985 and Add]; T/L.1004 and T/L.1005;
A/5126 and Add.] and General Assembly resolution 1746 (XVI).
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! See, in general, e.g. A.Cassese, Self-Determination of Peoples, Cambridge, 1995;
K.Knop, Diversity and Self-Determination in International Law, Cambridge, 2002;
A.E.Buchanan, justice, Legitimacy and Self Determination, Oxford, 2004; D.Raic,
Statehood and the Law of Self-Determination, The Hague, 2002; Crawford, Creation of
States in International Law, Oxford, 2nd ed., 2006, pp. 107 ff, and Crawford, "The
General Assembly, the International Court and Self-Determination” in Fifty Years of
the International Court of Justice (eds. A.V.Lowe and M.Fitzmaurice), Cambridge, 1996,
p. 585; C.Tomuschat (ed.), Modern Law of Self-Determination, The Hague, 1993 and
Shaw, International Law, op.cit, p. 251 and following.

2 See e.g. A.Cobban, The Nation-State and National Self-Determination, London,
1969, and D.H.Miller, The Drafting of the Covenant, New York, 1928, vol. 11, pp- 12-13.

3 See e.g. lClaude, National Minorities, Cambridge, 1955, and J.Lador-
Lederer, International Group Protection, Leiden, 1968,

4 See e.g. H.D.Hall, Mandates, Dependencies and Trusteeships, Washington, 1948
and Q.Wright, Mandates under the League of Nations, Chicago, 1930.
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* LNOJ Supp. No. 3, 1920, pp. 5-6 and Doc. B7/21/68/106[Vil], pp. 22-3. See
also].Barros, The Aaland Islands Question, New Haven, 1968.
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1 See e.g. O.Asamoah, The Legal Significance of the Declarations of the General
Assembly of the United Nations, The Hague, 1966, pp. 177-85.

2 The Western Sahara case, 1C] Reports, 1975, pp. 12, 31. Tomuschat has called
the Colonial Declaration "the starting point for the rise of self-determination as a
principle generating true legal rights”, see "Secession and Self-Determination” in
M.GKohen (ed.), Secession, op.cit, p. 23.
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! See e.g. Assembly resolutions 1755 (XVID); 2138 (XXI); 2151 (XXI); 2379
(XXI11); 2383 (XXffl) and Security Council resolutions 183 (1963); 301 (1971); 377
(1975) and 384 (1975).

2ICJ Reports, 1971, pp. 16, 31.



WY/ o Ol jlow sbius] 46 garme

Lt B 0T aes sl 1) (55lbee 335 G cad £ 1 a5 5500 e o
\.:‘,&5

08 U el e Sy (6383) (3,5 5 40 93 ioman Dl gy N+
1Sl 3ol 5 ealgs 51,31,

G ol sy lacls G S ol e &, lasl 5 b
2 addlole 5o a5 ol @ lh Crany 4 Ol 45y 45 ptmen 5 sl
ol 8 153l on Ol i gilate ST e Ll IS g3 ol i
O3t opalty dpoh S (S8 255 Sl g il 5 (655w 25y e 3o
ol ey

1487 3,8 o a5 (il s il 4 by e 4 3 Ols ) A

dn g 5 S o 63Tl L TOAVY) sl anii 55 3 6T, Ol
e Jlo ) siie 53 5 GI6E 4 sl 55 b Gla a4 Yl B gl
BB baga el aen gl 1) o 35 ool el 43 8 15 oLl 5 4
NS W PPN I

b oot 02l (V88A) 13617 51 eSSl 4 3 LIS Jle ol > .1 +4
LTS nl gt (om0 e V15 51 S rnly 3 Ol Tt oy o
4 4l O o o3l 7505 5 gy (55l 355y o Jall s
2 g0 el cdany 1 oSS

sl sS 53 Al Ll St o G 5 (ol syt fuh
"33 o A Pl G ple 0l ) O g 4y 7 ol il

11C] Reports, 1975, pp. 12, 31.

2 IC] Reports, 1995, pp. 90, 102.

3ICJ Reports, 2004, pp. 136, 172. See also ibid, p. 199.

+1998] 2 S.CR. 217. The first question concerned the existence or not in
Canadian constitutional law of a right to secede, and the diird question asked whether
in the event of a conflict constitutional or international law would have priority.

5 Ibid, para. 115.
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1 See also article 20 of the African Charter of Human and Peoples' Rights 1981,
which provides that, "all peoples shall have the right to existence. They shall have the
unquestionable and inalienable right to self-determination. They shall freely determine
their political status and shall pursue their economic and social development according to
the policy they have chosen".

z See e.g. Cobban, Nation-State, p. 107, and K.Deutsche, Nationalism and
Social Communications, New York, 1952. See also the Greco-Bulgarian Communities
case, PCU, Series B, No. 17; 5 AD, p. 4.



VWO / pho Slojlu sl 45 gacme

34k by S ol Cle ks e o lsl (0T 4 6 S i s

b g w20 udae ple3 cxdls sl s s 4 0T 5 w5 8 U 4Bl sam s

ot M dipdey 1) S sl il 5 5 ol i Coige Js 4

i Sy o (S 93 Ol g2 4 o amalem Glie b (3315 b s e ss

P 4 o ol o dmolr (B3 L 5 95 Sl Ko i 55 ki
"Opte a3 s 5 (235193 I Gb) 4 8 ook o Ol S gad

Sk 35 b (58 e (5 pl5500 245 (P

S g 5yge dote Jlo jsiie 53 &S 65 Olen (gl st G WY
08 st iV BB 5 e 55 b (Sla e 355m 5 Laday cad S
Cov el de 5 la)piS 4 Izl glael & by ,e aadel camy s cpl 5o
3 0 poxiun Sla, 4iS plad Clgi ek G 5 03 S 5y (1874) Hlencal
3550 93 3 e § 50 g0 (pl ey s 4 (2SI Pl ST oA e
Tt 03 O3 SE 55 40 (6 1S sls Ml Ol g5 1T 1

b o pontin 55287 g ald gk Gillao (o8 Sl pl e Yo Olojlu )
oS oylal ) giST e Sl (Sl 5 Iimes Sy e 355 8 e e
a5 )l sf&wjﬂo—frafﬂglﬁjlswj ARESE
Pt 3l iy 53 1! o o

1 See article 22 of the Covenant of the League of Nations. See also the
International Status of South West Africa, IC] Reports, 1950, pp. 128, 132; the Namibia
case, IC] Reports, 1971, pp. 16, 28-9; Certain Phosphate Lands in Nauru, IC] Reports,
1992, pp. 240, 256; and Cameroon v. Nigeria, IC] Reports, 2002, pp. 303, 409.

2 See e.g. Certain Phosphate Lands in Nauru, 1C] Reports, 1992, pp. 240, 257 and
Cameroon v. Nigeria, IC] Reports, 2002, pp. 303, 409.

3 See the Namibia case, IC] Reports, 1971, pp. 16, 31 and the Western Sahara
case, IC] Reports, 1975, pp. 12, 31-3. See also the Construction of a Wall case, 1C]
Reports, 2004, pp. 136, 172.

41970 Declaration on Principles of International Law. Note also that resolution
1541 (XV) declared that there is an obligation to transmit information regarding a
territory "which is geographically separate and is distinct ethnically and/or culturally
from the country administering it".
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1[1998] 2 S.C.R. 217, para, 132.

2 Western Sahara case, IC] Reports, 1975, pp. 12, 33 and 68. See also Judge
Dillard, ibid, p. 122; 59 ILR, pp. 30, 50, 85, 138. See General Assembly resolution 1541
(XV) and the 1970 Declaration on Principles of International Law.

3 The Quebec Secession case, [1998] 2 S.C.R. 217, para. 138.

* See e.g. General Assembly resolutions 3236 (XXIX), 55/85 and 58/163. See also
General Assembly resolutions 38/16 and 41/100 and Cassese, Self-
Determination, op.cit, p. 92 and following.
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1 IC] Reports, 2004, pp. 136, 183, 197 and 199. See also e.g. Cassese, Self-
Determination, op.cit, pp. 90-9.

2 Self-Determination, op.cit, p. 101.

3 See in particular D.McGoldrick, The Human Rights Committee, Oxford, 1994,
chapter 5; Cassese, Self-Determination, op.cit, p.59 and following, and M.Nowak, UN
Covenant on Civil and Political Rights, CCPR Commentary, Kehl, 2nd edn., 2005, part 1.

* General Comment 12: see HRI/GEN/1/Revl, p. 12, 1994. However, the
principle is seen as a collective one and not one that individuals could seek to enforce
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tiirough the individual petition procedures provided in the First Optional Protocol to
the Covenant, see e.g. See the Kitok case, Report of die Human Rights Committee,
A/43/40, pp. 221, 228; the Lubicon Lake Band case, A/45/40, vol. 11, pp. 1, 27; and RL
v. Canada, A/41/40, pp. 358. 365. However, in Mahuika et al. v. New Zealand, the
Committee took the view tiiat the provisions of article 1 may be relevant in the
interpretation of odier rights protected by die Covenant, in particular article 27 on die
rights of persons belonging to minorities, A/56/40, vol. I, annex X, A. See also
Diergaardt et al. v. Namibia, A/55/40, vol. n, annex IX, sect. M, para. 10.3.

1 R.Higgins, "Postmodern Tribalism and the Right to Secession” in
C.Brolmann, R.Lefeber and M.Zieck (eds.), Peoples and Minorities in International Law,
Dordrecht, 1993, p. 31.

2 See e.g. the report of Colombia, CCPR/C/64/Add.3, pp. 9 ff, 1991. In the
third periodic report of Peru, it was noted mat die first paragraph of article 1 of die
Covenant "lays down the right of every people to self-determination. Under mat right
any people is able to decide freely on its political and economic condition or regime
and hence establish a form of government suitable for die purposes in view",
CCPR/C/83/Add., 1995, p. 4.

3 See e.g. witii regard to Canada, A/46/40, p. 12. See also A/45/40, pp. 120-1,
with regard to Zaire.
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1A/51/18.

2[1998] 2 S.C.R. 217, para. 126. Emphasis in original.

3 See e.g. M.-Weller, Universal Minority Rights: A Commentary on the Jurisprudence
of International Courts and Treaty Bodies, Oxford, 2007; R.Higgins, "Minority
Rights:Discrepancies and Divergencies Between the International Covenant and the
Council of Europe System" in Liber Amicorum for Henry Schermers, Dordrecht, 1994,
p- 193; P.Thornberry, International Law and Minorities, Oxford, 1991; H.Hannum
(ed.), Documents on Autonomy and Minority Rights, Dordrecht, 1993; ]J.Rehman,
The Weakness in the International Protection of Minority Rights, The Hague, 2000; and
the Capotorti Study on the Rights of Persons Belonging to Ethnic, Religious and
Linguistic Minorities, E/CN.4/Sub.2/384/Rev.], 1979.
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! See, generally, Thomberry, International Law and Minorities, pp. 38 ff.

? See e.g. the Capotorti Report, op.cit, pp. 20-2.

3 See e.g. Annex IV of the Treaty of Peace with Italy, 1947; the Indian-Pakistan
Treaty, 1950, and article 7 of the Austrian State Treaty, 1955. See also the provisions
in the documents concerning the independence of Cyprus, Cmnd 1093, 1960.
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! General Comment No. 23, HRI/GEN/1/Rev., p. 38.
2 Article 8 (4).
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1 See e.g. P.Thomberry, Indigenous Peoples and Human Rights, Manchester, 2002;
S.Marquardt, "International Law and Indigenous Peoples”, 3 International Journal on
Group Rights, 1995, p. 47; RBarsh, "Indigenous Peoples: An Emerging Object of
International Law", 80 American Journal of International Law, 1986, p. 369; ].Anaya,
Indigenous Peoples in International Law, Oxford, Znd edn., 2004, and G.Bennett,
Aboriginal Rights in International Law, London, 1978. See also Justice Pending:
Indigenous Peoples and Other Good Causes (eds. GAlfredsson and M.Stavropoulou),The
Hague, 2002.

z General Assembly resolution 61/295.

3. Articles 1 and 3.
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1 Article 4. The Declaration also noted that indigenous peoples have the right to
maintain and strengthen their distinctive political, economic, social and cultural
characteristics, as well as their legal systems, while retaining the right to participate
fully in the life of the state (article 5), the right to a nationality (article 6), and the
collective right to live in freedom and security as distinct peoples free from any act of
genocide or violence (article 7 (2)). They also have the right not to be subjected to
forced assimilation or destruction of their culture (article 8).

2 See in addition to the title of the organisation ("United Nations") and the
articles cited above, the preamble and article 14.
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! Note the reference at the start of the preamble to "We, the Peoples of the United
Nations” and later to "our respective Governments" establishing the UN.

2 See articles 73 and 76 respectively.

3 Law of the United Nations (1950), pp. 51-3. See also pp. 29-32. See,
generally, Schwelb, "The International Court of Justice and the Human Rights Clauses
of the Charter", 66 American Journal of International Law, 1972, p. 337. In his report
to Commission I, the Rapporteur noted that it was understood mat the "principle of
equal rights of peoples and that of self-determination are two component elements of
one norm”. Summary Reports of Committee 1/1 DOC.I/I/I of 16 May 1945, 6 UNCIO
Docs, p. 296.

4 "Self-Determination and Secession" in J.Dahlitz (ed.), Secession and
International Law, New York, 2003, pp. 21, 23. See also T. M.Franck, The Power of
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Legitimacy Among Nations, Oxford, 1990, p. 153 and following and Franck, "Fairness
in the International Legal and Institutional System", 240 HR, 1993 [I], pp. 13, 127-49.
1 See above, para. 95.
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! Principle IV on the Territorial Integrity of States underlined respect for this
principle, noting that the participating states "will refrain from any action
inconsistent with the purposes and principles of the Charter of the United Nations
against the territorial integrity, political independence or the unity of any
participating state", see above, para. 38.
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1 See e.g. HHannum, Autonomy, Sovereignty and Self-Determination,
Pennsylvania, 1990, p. 469; Higgins, op.cit, p. 121; Franck, Fairness, op.cit. p. 149 et seq.
and Cassese, op.cit, p. 122.

2 UN Monthly Chronicle (February 1970), p. 36. See also the comment by the
UK Foreign Minister that "it is widely accepted at the United Nations that the right of
self- determination does not give every distinct group or territorial sub-division
within a state the right to secede from it and mereby dismember the territorial
integrity or political unity of sovereign independents”, 54 BYIL, 1983, p. 409.

392 ILR, p. 168.

4[1998] 2 S.C.R. 217, paras. 122 and 127.



Mo Olojla sbt 46 gazms [VEA

AR P 5 s s abge Gl 5 ey DU i I AT
s g st 00l il 53 ST 55 5T (Jle (gl L dilosls

(Madliny 4,6 5 ke (¢ ki S G ol Ol CJJm Obe b
5oy S dacle 1, oyl OBl o 5 @ s s b 4 1y OT s
Lpd o wiS 0 S5 0T 5 & e Al sl G ol
(e b lsen ) CoaSTlo o 5 byl Coelad L g 15 3 Ll 4
e 3 ol e )3 Walion plad tdu OLY Olge 1, 0T 5 03,5 ik
\.«.Ulo.sjfal.x& ol gy

o9 e dalsl 53 g VFY

ML&C—L’&)L’&A)}&-&L@‘)JJ‘_}U‘&JJ}E’-&“’S@}W»
,,.5 S S ol 4 Sl 1 ol B soy T S glosls o
«Mc&ﬁxbsﬂdlwu:y}s&egu‘}@)}hﬁ LT

[l dizae 55 51 ST VFY

6 b S b 8 il o STl Ml anelor e 4 1450 Jl 5h
R 02 2y 1) 5pES Oler s g JEe gla S 5 bt
ouju.@m,cmn;u,w@;,w&w;,tq,“uyu@,t,ﬁ
dejbdﬁu%jsw‘o}ya}.} = Sl V4RO JL i e
T okt e 0T il b

LS o O g2 aalsl 53 (g5 N EY

qug;lﬁ‘_g)l:s.e:f&yl‘6JW|‘bilﬁ,:)q-ycw)kﬁ-)‘,bq»
Jlo S by O 51 s 058 & 51 ot gt Lie 0l g
GlreSy oM om0 Sy obT ez e 5l (Sl s 4y, V4FD
rEoste db 4 BN Jle Sl ol il 035 (6 pbenzal oyl 5 55 50)

1 Op.cit, p. 122.
2 1bid, p. 339.
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_ 2 See also the similar clause in the Vienna Declaration of the UN World
Conference on Human Rights 1993.
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3[1998] 2 S.CR. 217, para. 135.
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1 See eg Armenia's Initial Report to the Human Rights Committee,
CCPR/C/92/Add.2, 30 April 1998; and Armenia’s Initial Report to the Committee on
the Economic, Social and Cultural Rights, E/1990/5/Add.36, 9 December 1998. See
also S.Avakian, "Nagorno-Karabagh: Legal Aspects”,2005, appearing on the website of
the Armenian Foreign Ministry, <http://www.armenianforeignrmnistry.com/fr/nk/
legalaspects/legalaspect_text.pdf> and the Note Verbale from the Permanent Mission
of Armenia to the Office of the UN High Commissioner for Human Rights entitled "The
Right of Peoples to Self-Determination and Its Application to Peoples under Colonial
or Alien Domination or Foreign Occupation”, E/CN.4/2005/G/23, 22 March 2005,
which is essentially the same document minus annexes.

% See e.g. Note Verbale, op.cit, p. 4 and Initial Report to the Human Rights
Committee, op.cit, pp. 6-7.

® Extract from the Protocol of the plenary session of the Caucasian Bureau of
the Central Committee of the Russian Communist Party (Bolsheviks) of 5 July 1921, in
'To the History of Formation of the Nagorny Karabakh Autonomous Oblast of
the Azerbaijan SSR. 1918-1925: Documents and Materials", Baku, 1989, p. 92.
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t See Note Verbale, op.cit, pp. 7-9.
? See Initial Report to the Human Rights Committee, op.cit, p. 8.
3 "Nagorno-Karabagh: Legal Aspects”, op.cit, p. 20.
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L IC] Reports, 1986, pp. 554, 566. This was reaffirmed in El Salavador/Honduras,
ICJ Reports, 1992, pp. 351, 386-7.

2 ICJ Reports, 1986, p. 568.

3 Ibid, p. 570.
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1 bid, p. 568. The situation is slightly different where the boundaries in question
where constituted by international agreement prior to independence, rather than
where, as here, the relevant boundaries were prior to independence internal or
administrative lines of the predecessor state.

2 1C] Reports, 1992, pp. 351, 559.
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! See Bulletin ofthe Supreme Soviet of the Azerbaijan SSR, 1988, No. 13-14, pp- 14-
15 and Bulletin of the Supreme Soviet of the Azerbaijan SSR, 1989, No. 15-16, pp. 21-
22, '

% See "Nagorno-Karabagh: Legal Aspects”, op.cit, pp. 9-10 and Note Verbale,
op.cit, p.5.

3 Ibid.

* See Bulletin of the Supreme Soviet of the USSR, 1990, No. 3, p. 38.
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! See Bulletin of the Supreme Soviet of the USSR, 1990, No. 15, pp. 303-308.
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1 Cassese, Self-Determination, op.cit, pp. 264-265.
2 Ibid, p. 266.
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1 See e.g. the terms of the Declaration of 30 August 199land article 2 of the
Declaration of 18 October 1991.
2 See e.g. M.N.Shaw, Title to Territory in Africa, Oxford, 1986,chapter 4.
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! Note Verbale, op.cit, p. 8. Note that on 23 November 1991, faced with rising
unrest, Azerbaijan removed Nagorny Karabakh's autonomy, ibid, p.9.
? See "Nagorno-Karabagh: Legal Aspects”, op.cit, p. 20.
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! For more information on the matter, see also the Reports entitled "Military
Occupation of the Territory of Azerbaijan: a Legal Appraisal”, A/62/491-5/2007 /615,
"The Legal Consequences of the Armed Aggression of the Republic of Armenia Against
the Republic of Azerbaijan", A/63/662-5/2008/812, and "Fundamental Norm of the
Territorial Integrity of States and the Right to Self-Determination in the Light of
Armenia’s Revisionist Claims”, A/63/664-5/2008/823.
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! See e.g. L. Green, The Contemporary Law of Armed Conflict, 2nd ed., Manchester,
2000, chapters 12 and 15; H.P. Gasser, "Protection of the Civilian Population" in D.
Fleck (ed.), Handbook of Humanitarian Law in Armed Conflict, Oxford, 1995, p. 209; UK
Ministry of Defence, The Manual of the Law of Armed Conflict, Oxford, 2004, chapters 9
and 11; E. Benvenisti, The International Law of Occupation, Princeton, 2004 and J.
Pictet (ed), The Geneva Conventions of 12 August 1949: Commentary, Geneva
Convention 1V, Geneva, 1958. See also A. Roberts, "What is a Military Occupation?"”, 55
British Year Book of International Law, p- 249.

2 Adopted in General Assembly resolution 2625 (XXV).
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1 Op.cit, p. 242. See also Benvenisti, Op.cit, p. 8. Note in addition Prefecture
of Voiotia v. Germany (Distomo Massacre), Court of Cassation, Greece, 4 May 2000,
129 International Law Reports, pp. 514, 5*9 and Mara'abe v The Prime Minister of
Israel, Israel  Supreme Court, 15 September 2005, 129 International
Law Reports, pp.241,252.

Z See article 47 of Geneva Convention IV.
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1 See article 4 of Additional Protocol I.
2 See Construction of a Wall, IC] Reports, 2004, pp. 136, 172.
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1 Congo v Uganda, IC] Reports, 2005, pp. 168, 229-30.

2 See also article 3 of Additional Protocol L.

3 Pictet (ed.), Commentary, Op.cit, p. 20.

*See e.g. an AFP report dated 5 September 2007 stated that three Armenian and
two Azerbaijani soldiers had been killed in fighting near Nagorny Karabakh. The
report concludes by noting that "Armenian and Azerbaijani forces are spread across
a ceasefire line in and around Nagorny Karabakh, often facing each other at close
range, and shootings are common”, <dittp://www.reliefweb.int/rw/rwb.nsf/db900si
d/TBRL76RMYP?0pen Document>. See also the Parliamentary Assembly of the
Council of Europe report on Migration, Refugees and Population dated 6 February
2006, which deplores "the frequent incidents along the ceasefire line and the border
incidents,which are detrimental to refugees and displaced persons”, Doc.10835,<http:
//assembly.coe.int/Mam.asp?link=/DocumentsAVorkingDocs/Doc06 /EDOC10835.
htm>, at para. 5. This terminology was repeated in Resolution 1497, 2006.
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2 Ibid, p. 175.
3 Ibid, p. 177.
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! Partial Award, Central Front, Ethiopia's Claim 2, The Hague, 28 April 2004, para
28. See also article 4 of Additional Protocol I.

2 Note that Nagorny Karabakh is sometimes written as Nagorno-Karabakh or
Karabagh. In reality, "Nagorny Karabakh” is a Russian translation of the original name
in Azerbaijani language - "Dagliq Qarabag” (pronounced as "Daghlygh
Garabagh"}), which literally means mountainous Garabagh. The word "Garabagh" is
translated from Azerbaijani as "Black Garden". In order to avoid confusion die widely
referred term "Nagorny Karabakh" will be used hereinafter.
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1 See T. de Waal, Black Garden: Armenia and Azerbaijan through Peace and War
170 (2003).

2 See Statement by the Ministry of Foreign Affairs of the Republic of
Azerbaijan, annexed to a Letter from the Permanent Representative of Azerbaijan to
the President of the Security Council (Doc. $/23926, 14 May 1992).

3 Seven Years of Conflict in Nagorno-Karabakh, New York, 1994, pp. 69-73.
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1 See the Concluding Observations of the Human Rights Committee: Azerbaijan, 3
August 1994, CCPR/C/79/Add. 38, at para. 2. The reference to "armed conflict" was
repeated in the Committee's Concluding Observations on Azerbaijan on 12 November
2001, CCPR/CO/73/AZE, at para. 3.

2CERD/C/304/Add.75, at para. 3.

3 Ibid, at para. 7.

*CERD/C/AZE/CO/4, at para. 10.

SE/C.12/1/Add.20, at para. 12.

6E/C.12/1/Add.104, at para. 11.
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! <http://www.state.gov/g/drl/rls/hrrpt/2006/78799.htm>.

2 <http://www.state.gov/g/drl/rls/hrrpt/2006/78801 .htm>.

3 <http://www.freedomhouse.org /template. cfm? page = 47«& nit =390 & year
2006>.

* "Nagorno-Karabakh: A Plan for Peace", Report No. 167, p. L.
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the OSCE Minsk Conference"”, Explanatory Memorandum, para. 6.
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1 "Nagorno-Karabakh: Viewing the Conflict from the Ground", Report no. 166, 14
September 2005, pp. 9-10.

% See Pictet, Geneva Convention 1V, p. 60 with which the official statement of
the International Committee of the Red Cross ("ICRC") delivered by D. Thurer on
210ctober 2005 agrees, http:/ /www.icrc.org/web/eng/siteengO.nsf/htmlall/occupat
ion-statement 211105?opendocument. See also Roberts, "Military Occupation”, loc.
cit, p. 256 and Construction of a Wall, IC] Reports, 2004, pp. 136, 174, noting that
Geneva Convention IV applies when an armed conflict between two contracting
parties exists.
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1 Congo v Uganda, IC] Reports, 2005, pp. 168, 231.

2 See Benvenisti, Op.cit, pp. 7-8. See also M. Sassoli, "Legislation and Maintenance
of Public Order and Civil Life by Occupying Powers", 16 European journal
of International Law, 2005, p. 661 and A. Roberts, "Transformative Military
Occupation”, 100 American Journal of International Law, 2006, p. 580.

3 Opcit, p. 28B. See also S. Wills, "Occupation Law and Multi-National
Operations: Problems and Perspectives", 77 British Year Book of International Law,
pp. 256, 264.
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! See articles 67 and 69-75 of Geneva Convention IV and article 75 of Additional
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2 Article 76 of Geneva Convention IV.
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% See also article 14 of Additional Protocol .
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1 According to the State Commission of the Republic of Azerbaijan on Prisoners
of War, Hostages and Missing Persons, 4210 citizens of Azerbaijan are registered
missing in connection with the conflict as of 1 January 2008, of them 47 children, 256
women and 355 elderly.
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1 Construction of a Wall, IC] Reports, 2004, pp. 136, 183.

2 See article 85 (4) (a) defining as a grave breach of the Protocol: "The transfer
by the Occupying Power of parts of its own civilian population into the territory it
occupies, or the deportation or transfer of all or parts of the population of the
occupied territory within or outside this territory, in violation of Article 49 of the
Fourth Convention". It also amounts to a war crime under the Statute of the
International Criminal Court 1998, see article 8 (2} b (viii).

3 See ].M. Henckaerts and L. Doswald-Beck, Customary International
Humanitarian Law, vol 1: Rules, ICRC, Cambridge, 2005, p. 462, footnote 36.

4 See e.g. resolutions 446, 452, 465, 476, 677.

5A/50/18, 1995, para. 26.

6 E/CN.4/Sub.2/1997/23, 27 June 1997. See also the First Report by Al-
Khasawneh and Hatano, E/CN.4/Sub.2/1993/17 and Corr.], 1993.

7 Sub-Commission resolution 1997 /29.
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tE/CN.4/Sub.2/AC.5/2003/WP.7, 5 May 2003 at pages 34-35.

% Note that the name of the town was Khankendi until September 1923, when it
was renamed after bolshevik leader Stepan Shaumian. Although the Azerbaijani
authorities subsequently restored the original name of the town, it is still referred to
by the Armenians as "Stepanakert”.

3 Op.cit, p. 7.
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1 Op.cit, p. 22. See also the full analysis of the settlement programme presented
by the Permanent Representative of Azerbaijan to the UN in November 2004,
A/59/568.

2 "Transformative Military Occupation: Applying the Laws of War and Human
Rights", 100 American Journal of International Law, 2006, pp. 580, 586.
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LICJ] Reports, 1996, pp. 226, 239.
21C] Reports, 2004, pp. 136, 178.
3 Ibid, pp. 179-82.

* Ibid, pp. 180 and 181,



VAY /o Ol sbiws! 45 pums

JU 5 Cds s S Jol Do 1l BB 4 poeen Olpo FA
s 5555 508 51 2 53 s (slag s sliel dhax 1 OT S0E
SYob JUsl y il ls Cotle and 4 o531 L glod 1 sk 4 Ol 3l
Tt 03905 ST s (1ol B 5 ot

5 Ml Glays by Ggim Ol b1 4 anrln b Ko 5k Olgs #4
1S o ASTE 2y ol o G gl

wly el Sl JWB s Mol aliwgs iy Sei 4 by e sl
B P i e R S R N
Tz |l BB ¢ Sl (oo

JUsl Lol 3 3 1ol b6 Ggim oS ol ol by 05571 copl ol Vo
s cCl WOT guae 55 il 4287 471 a5 g adlr i sl ¢ gallas
Bl sy Julye 5 OB 1 g5 4 a Sl lime oty Tadad ol o305 0
B> G 35 e Sl S Bl SIS 8 bl D) e Gk sl
23 i Gaim Gl e 5 pls isd Ao g G Dl e (8 2l 5 lesl
Jslaze sl AW 55 5 il Supts G e 5 CISS il o
D5 et w1 JRal ey Ll 5 el adsl Slarlasl 5 s 05,8
..\.AJGA

S Sl o3 e Gy Malli S0 il 55 guis Ol S g3 V)
il ok S5 a0T 4 558"l Bl Gu )b S5 o Jilae

VAT 505 YY) wlow 5 goke B si Mol Glin (1

€AY el VW) i b 5 elait coobasl G pam Ml Bliae (Y

i See e.g. Difference Relating to Immunity from Legal Process of a Special
Rapporteur, 1C] Reports, 1999, p. 87 and Congo v Uganda, iC] Reports, 2005, pp. 168,
242. See also Article 4 of the International Law Commission's Articles on State
Responsibility, 2001, A/56/10 and General Assembly resolution 56/83 of 12
December 2001.

2ICJ] Reports, 2004, pp. 136, 181 (emphasis added).

3 IC] Reports, 2005, pp. 178, 242-43.
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! Armenia is also a party to the International Convention for the Protection of All
Persons from Enforced Disappearance 2006 {10 April 2007). This Convention is not
yet in force.
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1 See e.g. Drozd and Janousek v. France and Spain, Series A, vol. 240, 1992, p. 29.
See also Loizidou v. Turkey, Judgments of 23 February 1995 and 28 November
1996, Cyprus v. Turkey, Judgment of 10 May 2001, llascu v Moldova and Russia,
Judgment of 8 July 2004.
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! Judgment of 23 February 1995 at para. 62. See also Judgment of 28 November
1996 at para. 52, Judgment of 10 May 2001, paras. 75 and following,

Z Judgment of 10 May 2001 at para. 77 and Judgment of 8 July 2004 at paras. 312
and the following.

3 Judgment of 8 July 2004, para. 312.

* Judgment of 8 July 2004, para 318. See also Judgment of 10 May 2001, para 81.
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1 Commended to governments in General Assembly resolution 56/83. See also
General Assembly resolutions 59/35 and 62/61.

2 See e.g. Chorzow Factory case, PCI], Series A, No. 9, p. 21 and the Rainbow
Warrior case, 82 International Law Reports, p. 499.

3 Article 3.

4 See the Gabcikovo-Nagymaros Project case, IC] Reports, 1997, pp. 7, 38.
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1 See article 14. See also e.g. the Rainbow Warrior case, 82 International Law
Reports, p. 499; the Gabcikovo-Nagymaros (Hungary v Slovakia) case, IC] Reports,
1997, pp. 7, 54; Genocide Convention (Bosnia v Serbia) case, IC] Reports, 2007, para.
431; Loizidou v. Turkey, Merits, European Court of Human Rights, Judgment of
18 December 1996, paras. 41-7 and 63-4; and Cyprus v. Turkey, European Court
of Human Rights, Judgment of 10 May 2001, paras. 136, 150, 158, 175, 189 and 269.

2 Article 30. See also the Rainbow Warrior case, 82 International Law Reports, pp.
499, 573.
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1 Common article 1.

2 See e.g. articles 20 and 51(6) of Additional Protocol 1.

3 See article 9 of Geneva Convention V.

4 See article 90 of Additional Protocol 1.

5 See articles 50, 51, 130 and 147 of the four 1949 Conventions respectively and
article 85 of Additional Protocol I. A Commission of Experts was established in 1992
to investigate violations of international humanitarian law in the territory of the
Former Yugoslavia, see Security Council resolution 780 (1992). See also the Report of
the Commission of 27 May 1994, S/1994/674.
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! See UK Manual, Op.cit, p. 415. As of October 2008, 70 of the 168 states parties to
the Protocol (but not including either Armenia or Azerbaijan) have accepted the
competence of the Commission, see statement of the President of the Commission
dated 23 October 2008, <http://www.ihffc.org/en/documents/IHFFC_Press GA0810.
pdf>.

2 Articles 52, 53, 132 and 149 of the four 1949 Conventions respectively.

3 See e.g. G.Willemin and R. Heacock, The International Committee of the Red
Cross The Hague 1984, and D. Forsythe, "The Red Cross as Transnational Movement",
30 International Organisation, 1967, p. 607.

4 See e.g. article 142 of Geneva Convention IV.

5 IC] Reports, 2004, pp. 136, 175-6.



YoA / flo lajler sliosf 40 garne
Ko e ol Olays g sadlae gy S gelad 5 383 (penSb OLejLe
[RCIN DRI gy o
Bl oo e Pl By 5 Mol W93 8 3 g i e a5 AD
(A $3) A5 Jod (5 3 St e gl b (Ko ol SISl 4 e
G 5 Sl pl 5850 5 elale @S Toun 4 L Ly p2ST 57 20 8
Sl ol oSS n aaSbws 5 s (G3)00 2 sy Sl
S 5528 a b aesbue Db (sl phST s (S Gy b ST Ll
Lo o505 = 06SL oS sl S (-j\l ):,; (l:,d\ szii.s
Al ous oS85 Olin y} O Sss b D jlos 5 4aS lowa (61 2 (83 9 Co-Dhoo
SLslg Szl 53 Ol (o 1 B 3 S s (63,140 i 3 popes
SA Sy spgm 5035 e S G 2l Olps derr e sladlas

sl

1 Partial Award, Prisoners of War. Ethiopia's Claim 4 case, 1 July 2003, paras. 58
and 61-2.

2 See e.g. A. Cassese, The International Criminal Court, 2" edn, Oxford, 2008;
W.Schabas, An Introduction to the International Criminal Court, 3¢ edn,
Cambridge, 2007; R. Cryer, H. Friman, D. Robinson and E. Wilmshurst, An Introduction
to International Criminal Law and Procedure, Cambridge, 2007; 1. Bantekas and S.
Nash, International Criminal Law, 2r¢ edn, London, 2003; and G. Werle, Principles
of International Criminal Law, The Hague, 2005.
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